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PREFACE. 


Thx  present  edition  of  the  Code  of  0ml  Frooednie  is 
designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.     The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constita- 
tion  of  the  State.    The  method  of  annotation  adopted  is 
characterized  by  the  nse  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.    Condensiition  is  farther 
facilitated  by  the  employment  of  gradations  of  type.    The 
citation  of  cases  is  confined  to  those  in  the  California  Re- 
parts,  which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMAEK. 

San  "BRASOiaoo,  October,  1880. 

[As  amended  in  188&] 
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AN  ACT   TO  ESTABIISH  A 

CODE  OF  CIYIL  PEOCEDUEE. 


TITLE  OF   ACT. 

i  1.    TUle  ana  aivUlan  of  tbla  VDliim 


§  1.  This  act  Hhall  bs  known  as  Tbb  Code  or  Civil 

Pbooedcbe  OF  Oalifokkia,  and  la  divided  into  four  pattH, 

Pass  I.  Op  Cocbts  of  Justice. 

n.  Of  Civil  Actiohb. 

tn.  Of  Speciai.  PaocEEDiNaa  os  a  Civil  Natukb. 

IT.  Of  Evidbncb, 

[27] 


CODE  OF  CIYIL  PROCEDUEE 

OF   CALIFORNIA. 


PRZILIMINAR'S'  PROViaiONa 


)Bi«.  bow  eoutmad. 


bligatlOBi  or  tojntlta. 


§3.  ThU 
th   ftni   d 

th  66 

od    ta 

es    ffec   at  t 
g  teen 

waive  o'clock  noon,™ 
hundred  and  BBTMitr- 

§  3.  No  part  o£  It  IB  retroaoHve 

unless 

zpressly  sc  if 

Sen  .^11. 

[28] 

§  4.  Themleof  the  cominon  law,  that  stBtntes  In  der^ 

Ration  tlieniof  nre  to  be  Btrictl;  cODBtiued,  lias  no  nnpUf  a- 
tioD  to  tbis  Coda.  Tlje  Code  establiBlieB  the  law  ot  this 
Stale  respecting  tbe  subjects  to  which  it  relates,  and  ils 
ptoviaions  and  all  firoceedlnga  under  it  are  to  t>e  liberatly 
coQstrued,  witb  a  view  to  efiect  its  objeuta  and  to  promote 
justice. 


OonaUutLtlon  of  si 
UCol.SSi  I7CS1.43T: 
TMb  of  act— 4  Cal.  U 


8, 1BM;6C*t.)nillC)>l.Zl 
LLU3:  lgCH.«t-,  MCiLW 


Oonflict  af  codei—sl  Gal.TUS. 

Etale  practics  and  Federal  CDaiU'JIL  Cal.tn. 

Idberal  interprelatioa  of  Code— Sea  miea.  «M,  *M, 

§  5.  The  jicovUions  of  tbis  Code,  so  far  as  they  ai 
stantially  the  sums  as  csiating  statutes,  most  t 
•trued  as  contiDuatians  thereof  and  not  as  new 


t  the  tlrae  this  Code  takes  effect 

„   __  the  acts  repealed  continue  to 

hold  the  same  aucocding  to  Itje  tenure  thereof,  except 
those  Ofiicea  whicb  are  Dot  coulinucil  b;  ouo  of  the  codes 
Adopted  at  tbis  session  of  the  Legialatnre. 

g  7.  When  any  office  la  aboliahed  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substaoce  re-enacted  or  contin' 
ned  in  either  of  the  codes,  anch  office  ceases  at  tlie  time 
the  codes  take  effect. 
Bepaal— ISCal-Ell!!  UCaLna. 

g  8.  No  actioo  or  proceedinfc  commenced  before  this 
Code  takes  effect,  and  no  rieht  accrued,  la  affected  by  its 
proviaioDB,  but  tue  proceeiiinga  therein  must  conform  to 
tlie  requirementa  of  this  Code  as  far  aa  applicable. 

Beo  CiTil  CDile,  teca,  e,  20;  kUd  repealing  clause  at  iba  cad  at  tbU 

FondlDg  BclieD*-33Ci>L4T:  ai  Cal.  1»;  U  Cal.  231;  UCal.GUi  II 


§  9.  When  a  limitation  or  period  of  time  preacribed  in 
any  existing  statute  for  acquiring  a  rigbt  or  barring  a 
remedy,  or  for  any  otlierpurpcse.Eaa  begun  to  run  beforo 
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ran  shall  be  deemed  part  of  the  time  prescribed  as  sach 
limitation  by  this  Code.    [In  effect  July  1st,  1874.] 
see  sees.  361, 362;  also  6  CaL  430;  50  Cal.  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are: 
every  Sunday,  the  first  day  of  January,  the  twenty-sec- 
ond day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  bjr  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  April  Oth,  1880.] 

See  sec.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.'^*476. 

Fraction  of  day—l  CaL  415;  14  Cal.  567;  49  Cal.  2S5, 289. 

Operation  of  statute— 1  Cal.  407. 

Oompntation  of  time*-8  Cal.  412;  15  Cal.  384;  30  Cal.  535;  89  OaL  487; 
51  Cal.  514. 

Sunday-O  Cal.  660;  81  Cal.  241, 272;  47  Cal.  579;  50  Gal.  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
{..  performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  tiie 
word  **sear'  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  153,  and  1929  to  1934. 

-  Seal,  safflclency  of-5  Cal.  220, 815;  18  CaL  221,  610;  15  CaL  I6S;  tt 
Gal.  150. 

Imports  oonaideration— 10  GaL  462* 


§  15.  "Words  giving  a  joint  autbority  to  tlireo  or  tnors 
pulilio  officers  or  atlier  persona  nre  coDRtrued  as  glTlng 
enr.h  autliorilj  to  a  major  I  rr  of  rliem,  nnleaa  It  is  otber- 
wise  espreasBd  in  tlio  ant  giving  tlia  autbority, 

TUi^ott  r.  BlaBiilUK,  Uarcli  lotti,  IBSO. 

§  16.  Words  and  pliraaea  aro  construed  accordinir  to 
llie  contest  aod  tlio  approved  usage  of  the  l.inguage;  but 
ii^dinical  wonJR  and  jiLrasea,  and  auch  olbera  aa  hava 
iicquire  J  n  peculiar  and  appropriate  meaning  ii 

§  17.  Worda  ua«d  in  thia  Code  in  the  present  tenae 
iTii'lude  tlie  future  as  nell  as  tlie  present;  words  uoed  in 
tliQ  raascollne  gender  include  Ibe  femiuina  and  neuter; 
iljii  singular  number  inclndes  tlie  plural,  and  the  plural 
Llie  singular;  tlie  word  "person  "  includes  ncorporan  on  as 
ivell  aa  a  natural  iiersou;  writing  includes  printing;  nuth 
lucluden  alHrmatiou  or  declaratiou;  and  every  mode  of 
"ral  statement,  under  oatb  or  alfirmatioo,  is  embraced  by 
llie  term  "testafy,"  nnd  every  written  one  lu  tlie  term 
"depose;"  signature  or  subscription  includes  mark,  wLen 
''le  person  cannot  write,  Ills  name  being  written  near  it, 
iind  witnessed  by  a  person  who  writes  bis  own  name  as  a 

The  following  words  also  have  in  this  Code  the  signlnoB- 
tion  attached  to  tbem  In  this  section,  unless  otherwise  ap- 
parent from  the  contest; 

1.  The  word  "property"  Includes  botli  real  and  personal 
property. 

3.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  heredltamenta. 

a.  The  words  "personal  property"  include  money, 
goods,  chaltela,  things  in  action,  anil  evidences  of  debt. 

1.  The  word  "month"  means  a  calendar  month,  unless 
otlierwise  espreaaed. 

5,  The  word  "  will "  includes  codicils. 

6.  The  word  "writ"  signifies  nn  order  or  precept  in 
Writing,  issued  in  the  name  ot  the  people,  ot  of  a  court 
(T  judicial  olBcer,  and  the  word  "  process  "  a  writ  or  sum- 
mons issued  in  Ibe  course  of  judicial  proceedings. 

T.  The  word  "State."  when  applied  to  the  different 
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parts  of  the  United  States,  includes  the  District  of  Golmii* 
oiaand  the  Territories;  and  the  words  "United  States'* 
may  include  the  District  and  Territories.  [In  effect  July 
Ist,  1874.] 

"Person"— 4 Cal.  304. 

**  Signature  "—48  Cal.  M9;  49  Cal.  413, 863. 

"Property  "—43  Cal.  331. 

"  Mouth '<-2l  Cal.  393;  31  CaL  174;  82  Cal.  347. 

"Will"— 43  CaL  331. 

§  18.  No  statute,  law,  or  rule  is  continued  in  force,  be* 
cause  it  is  consistent  with  the  provisions  of  this  Code  on 
the  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al' 
ready  existing  or  accrued,  or  any  action  or  proceeding; 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  3, 8;  also  repealing  claose  at  the  end  of  this  Code. 

Repeals  generallf— 6  Cal.  381;  8  Cal.  377;  19  CaL  501;  20  CaL  95;  39 
Cal.  3;  40  Cal.  419;  41  Cal.  435;  46  Cal.  97;  49  Cal.  273. 

Repeals  by  implication— 7  Cal.  401;  10  Cal.  315;  18  Cal.  439;  28  CaL 
254;  48  Cal.  85;  53  Cal.  412, 571. 

Amendments  and  conflicting  statutes— 5  CaL  414;  6  CaL  92r  20  CaL 
CH;  35  Cal.  320;  26  CaL  522;  38  Cal.  572;  43  CaL  560;  44  Cal.  430;  46  CaL 
19;  49  Cal.  353. 

Oorrelatiye  statutes--^  Cal.  41;  31  Cal.  34, 122;  35  Cal.  708. 

Statutes  continued  in  force— 49  Cal.  892, 596;  50  CaL  117;  63  CaL  ISli 
671. 
Limitations— See  sec.  9. 
Retroactive  effect— See  sec.  3. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  "  Code 
of  Civil  Procedure,'*  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  this 
State. 

?21.  These  remedies  are  divided  into  two  classes: 
.  Actions;  and, 
2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en' 


forcement  or  protection  of  a  right,  the  ledress  or  preren- 
tioii  of  a  wroDg.  or  tliti  puDisbmeut  of  a  public  oBeaae. 
§  23.  Every  other  remedy  is  a  special  proceeding. 

Special  pioceBdinel-l)  Col.  43,  I7Pi  13  Ca).  lU;  14  CbL  tlB;  ItCaL 

su  it  cm.iii:  24  tM.m.m,tsi:  aicai.  u.sei;  mciLssdi  uokLit; 

§  24.   ActioQH  are  of  two  klnda : 

1.  CivUj  and, 

S.  Crlnunal. 

See  Put  11  ot  thla  Code,  9M.  30;,  (1  u^. 

§  25.  A  civil  action  arises  out  of— 

1.  An  obligation. 


§  27.  An  Injury  iH  of  tw 

1.  To  the  person  i  and, 

2.  To  property. 
!a  An  injury  to 
^r  of  the  benefit  ol 

holding,  deteriorating  or  destroying  it 

Cania  of  lujorr-^  '^^  ^H' 

§  Za  Every  otber  injury  is  an  Injury  to  the  person. 

§  30.  A  ciTil  action  is  prosecuted  by  one  party  agaimt 
another  for  tlie  enforcement  or  protection  of  a  right,  or 
tlie  redress  or  prevention  oE  a  wrong. 


§  32.  When  the  violation  ot  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the  one  li 
not  merged  io  the  other, 


PART  L 
OF  COURTS  OF  JUSTICE. 

TITLE  I. 

ORGANIZATION  AND  JX7RISDICTION. 

Chap.   I.    Courts  of  Jdsticb  in  Genbhal.    §§  33, 31 
II.    Court  of  Impeachment.    §§  36-39. 
m.    Supreme  Court.    §§  40-56. 
IV.    Superior  Courts.    §§  65-79. 
V.    Justices'  Courts.    §§  85—115. 
VI.    Police  Courts,    §  121. 
VII.    General  Provisions  respbctino  Courts  or 
Justice.    §§  124-153. 
[Part  I.,  §§  33-304,  amended  and  in  effect  April  1, 1880.] 

[34] 


CHAPTER   I. 
COURTS  OF  JUSTICE  IN  OENEHAI.. 

!  as.  The  aennl  cDnrB  of  tbla  Stnla. 

S  33,  The  following  are  the  Courts  of  JuHtica  of  tliis 
Stute: 

1.  The  CoQTt  of  Impeachment; 

3.  The  SnpreniQ  Court; 

3.  The  Supsiior  Courts; 

*.  The  Justlcea'  ConrtB; 

G,  Tbe  Police  Courts,  and  aaiih  otlier  fnfeiior  coiuta  u 
tbe  Legialatnre  maj  establish  in  anj  incorporated  city  or 
town,  or  city  and  county, 

B»  Const.  CnL  ar 
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§  33  00UBT8  OF  JUSTICE  IK  OBNERAZi.  M 

Oonstitational  ohangeSi  as  to— 21  CaL  415;  sees.  81,  02,  75*  76, 77»  UK 

113,  ll4» 

Oonstitiitionalitf  of  laws— 7  Cal.  69;  10  CaL  293;  11  CaL  176;  13  CiL 
Ui  17  CaL  548;  24  CaL  427;  28  CaL  118;  30  Cal.  99;  31  Cal.  281;  82  CaL  842; 
13  CaL  212;  34  CaL  520;  41  Cal.  147;  42  Cal.  316. 

Oo-ordinate,  9  CaL  77, 608;  10  CaL  499. 

Oosta-^  Cal.  546;  50  Cal.  30. 

Oourta— jurisdiction  as  to  otber,  8  Cal.  27, 34, 67,  268;  9  Cal.  77»  607; 
11  Cal.  76;  37  Cal.  268;  39  Cal.  157;  49  Cal.  331;  51  Cal.  145, 562. 

Definition— 10  CaL  293;  43  Cal.  365;  44  CaL  85. 

Demurrer  to— 16  CaL  432. 

Eqait7-3  Cal.  130;  6  Cal.  376;  7  Cal.  348;  10  Cal.  629, 575;  ISCaLflSl, 
553. 5:17. 626;  21  CaL  438;  24  Cal.  61;  30  Cal.  440;  33  CaL  45;  36  CaL  €39;  9 
CaL  265;  51  CaL  431 ;  53  CaL  656. 

Exclusive— 2  CaL  308;  5  CaL  268;  33  Cal.  85, 683;  53  Cal.  16, 412. 

Extent- 17  ClO.  363;  36  Cal.  159;  49  Cal.  351. 

Foxfeitnre,  actions  for— 33  Cal.  212;  36  Cal.  281. 

Fagitives-5  Cal.  238;  23  Cal.  585. 

Generally— 4 Cal. 807;  6 CaL 685;  12 CaL  128;  13CaL589;  17CaL363;  19 
CaL 210, 374, 388;  23CaL585:  27CaL492;  30 CaL  99,440;  31  CaL  170;  32  CaL 
140;  33  CaL  506:  34  Cal.  321;  37  CaL  69;  39  CaL  315;  41  Cal. 202, 308;  43  CaL 
313;  46  Cal.  79, 245, 398;  47  Cal.  524;  48  Cal.  70, 127, 133;  49  CaL  351, 491;  51 
CaL  3, 255, 435. 

Habeas  corpas— 26  CaL  372;  34  CaL 682;  38 CaL  145, 393, 499;  45  CaL  199; 

51  Cal.  817. 

Incidents  of— See  sec.  187. 

Inferior  and  limited,  courts  of-5  Cal.  195;  10  CaL  293;  12  CaL  283;  15 
CaL 297;  16  Cal. 432;  20  Gal. 39;  21  Cal.  167;  23  CaL 402;  28 CaL  118;  29  CaL 
307;  33Cal.8I8;  34 Cal. 321;  35Cal.269;  36 Cal.  135;  39Cal.517;  43 CaL 455. 

Injunction— See  sees.  525, 526;  37  Cal.  268. 

Legislative  powers  and  functions  as  to— 5  Cal.  9, 43, 290, 343;  6  Cal. 
143, 532:  7  Cal.  60;  8  Cat.  297;  13  Cal.  24;  17  Cal.  548;  25  CaL  605;  30  CaL 
435:  32  CaL  242;  33  CaL  279;  35  Cal. 624;  42  CaL 65;  43  CaL 279;  60  CaL  153; 

52  Cal.  142. 

Limited— See  IirFEBiOB;  also,  49  Cal.  465. 

Loss  of-4  Cal.  280;  6  Cal.  21;  15  Cal.  76;  49  CaL  590. 

Mandamus— 15  Cal.  91:  26  Cal.  372;  29  Cal.  307;  80  CaL  245, 435;  85  CaL 
213:  36  Cal.  283, 595;  39  Cal.  189, 411. 

Naturalization— 39  Cal.  98. 

Nuisance— 30  CaL  573;  36  CaL  193;  40  CaL  396. 

Objections  to— 16  CaL  432. 

Person— See  Admission,  Apfbasanob,  Publioation  ov  Sttx- 
HONS;  5  CaL  494;  7  Cal.  54;  34  Cal.  391;  36  CaL  691;  46  Cal.  610;  53  CaL  685. 

Presumption  as  to— 2  CaL  99, 146;  3  Cal.  426;  5  Cal.  149;  7  Cal.  291;  10 
CaL  60;  12  CaL  283:  17  CaL  354,371, 424:  23  Cal.  402;  27  Cal. 67, 300;  31  Cal. 
168,342;  33 Cal. 45, 318, 505, 530;  34Cal.391;  40CaL648;  44CaL356;  49 CaL 
206;  53  Cal.  635. 

Process— 48  Cal.  133. 

Prohibition,  writ  of— 26  Cal.  372;  52  Cal.  516. 

Publication  of  summons,  notice,  etc.— sec.  413;  12  Cal.  100,283;  20 
CaL  81;  28  Cal.  119;  27  Cal.  295, 800;  30  Cal.  611;  31  Cal.  342;  33  CaL4S,506> 
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§§  36-9  COUBT  OF  XHPSAOHMBNT. 


!  CHAPTER  n. 


COURT  OF  IMPEACHMENT. 


a  {  M.  Members  of  the  court. 

U  I  87.  Jurisdiction. 

II  I  88.  Officers  of  the  court. 

lj  S  89.  Trial  of  Impeachments  provided  for  tn  the  Penal  Code. 

§  36.    The  Court  of  Impeachment  is  the  Senate;  when 
sitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
I'  at  least  two-thirds  of  the  members  elected  shall  be  neces* 

sary  to  constitute  a  quorum. 
Const.  Cal.  art.  4,  sec.  17 ;  art.  6,  sec.  1. 

§  37.    The  court  has  jurisdiction  to  try  impeachments, 
f  when  presented  by  the  Assembly,  of  the  Grovemor,  Lieu- 

tenant-Governor, Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde* 
-  meaner  in  office. 

Const.  Cal.  art.  4,  sec.  18. 
Other  civil  officer»-45  Cal.  200. 

§  38.    The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  Cal.  200. 

\  §  39.    Proceedings  on  the  trial  of  impeachments  are 

;  providedfor  in  the  Fenal  Code. 

See  Penal  Code,  sec.  737  et  teq. 


BUPEEMK  COUHT- 


CHAPTER   in. 
SUPREME  COURT. 


§  40.  Tha  Supteme  C  nrt  eliall  conaiat  of  a  Chief  Job- 
Jr"  ^",  J*^  Associate  Justicea,  wlio  sball  ba  elected  by 
thflqualifled  electors  of  tlie  State  at  la^e,  at  tbe  gi^neral 
Istate  electiooa  uert  precedinE  tho  expiratioa  of  tbe  terma 
ol  office  of  tbeir  predMeaaors  ce-ipeetively,  and  liold  their 
offi^s  for  tbe  term  of  twelve  years  from  and  after  the 
nret  Monday  after  tbe  flrac  day  of  Janiiaiy  neit  SQCceed- 
n,^.,  ^'^  '''«E"°°;  proBuUd,  that  of  tlie  iuMtices  elected 
?«l^^,/''"^'^'..^"l^.^i^?"'"'  "'  e'Kiileen  Imadred  and 
seventy-nme.  tlia  Ubief  Jiistlfio  shall  go  out  of  office  at 
5  if^  °^  "'^'?''  T"^"'  =°''  "'«  ""t  ABBOciate  Justices 
Mid  I  bave  BO  clasaibed,  or  etiall  so  classify  themselves. 
J  lot,  tbat  two  of  them  sball  go  out  of  oHfce  at  the  end 
''i  I  ree  yeaja,  two  of  tbem  at  tbe  end  of  seven  years, 
Vi  ,  °f  '"'^'"  "'  "'*  ^""^  "f  eleven  years,  from  tbe  llrst 
"innany  after  the  lirat  day  of  January,  eicbteon  hundred 
■nil  eighty;  and  on  entry  of  such  cla.'isilication  Hball  have 
oi.L>u  or  flball  be  made  in  tlie  minutes  ot  tbe  court  in 
^juk  signed  by  them,  and  a  duplicate  Ibeteot  flleU  in 
itiu  office  of  tbe  Secretary  of  State, 

EliElbUity-aeo.  IM. 
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§  41.  The  years  durixig  which  a  Justice  of  the  Sapreme 
Coart  is  to  hold  office  are  to  be  compated  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mour 
day  after  the  first  day  of  January  of  the  next  succeeding 
year. 

Ck>iftst.  Cal.  art.  6,  sec.  8. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
I>erson  to  hold  the  office  until  the  election  and  qualifica- 
tion of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tlie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  6,  sec.  3. 

Vacancy— see  sec.  40,  Abskitob  of  Judob. 

§  43.  There  shall  be  two  departments  of  the  Supreme 
Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time; 
provided,  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
Tne  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  ix>wer 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  Tne  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided,  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  Cal.  art.  6,  sec.  2. 

0hamber8|  powers  at— sec.  165. 

A^joamment,  hoIidays-Hsec.  135. 

OonciiZTence-32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pendine  before  the  court  to  be  heard  and  decided  by 
tbe  court  in  oank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  tne  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
TTithin  thirty  days  after  such  jud^ent,  and  concurred  in 
l>y  two  Associate  Justices;  and  if  so  made,  it  shall  have 
tbe  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart* 
ment,  order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided^  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  CaL  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  mle  SO. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
▼ene  the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided^  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  tbe  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
judgment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 
Const.  CaL  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
.  of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 
Const  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  ousiness.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  oommeno- 
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inff  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  lirst  ^londays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  If  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  bjr  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certilied 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defray  the 
traveling  expenses  of  the  justices  and  officers  oi  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  a{>propriated.  The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  tlie  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  liim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47o. 

Adjoomment,  formerly— see  sec.  33,  ante,  under  Jubisdictioit. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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17.  S.  Snprexne  Ot,  writ  of  eiror  from^ll  CaL  176;  Belcber  w* 
Cliambers,  53  Cal.  635. 

Fact»— not  investigated,  28  CaL  273. 

Correction— of  minntes,  36  CaL  328:  of  records  of  lower  conrt.  II 
Cal.  107. 

Final  jadgment— 37  Cal.  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jurisdiction  the  8a- 
preme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shaM 
also  liave  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  Cal.  art.  6,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  S3,  ante,  on 
Jurisdiction. 

Original  jurisdiction-extent  of,  1  Cal.  85, 144, 347;  7  Cal.  140;  14  Cal. 
S42;  21  Cal.  169;  Hyatt  r.  Allen,  supra. 

Mandamus— sees.  54, 76, 165, 1084  et  seq.,  1108  to  1110. 

Certiorari— sees.  54, 76, 165, 1067  et  seq.,  1108  to  1110. 

Ftohibition— sees.  54, 76, 165, 1102  et  seq.,  1106  to  1110. 

Habeas  corpus— sees.  54, 76, 165;  I  Cal.  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

<' All  other  writs ''-25  Cal.  28, 96;  28  Cal.  71;  Hyatt  v.  AUen,  tupra. 

Writ  of  error— sec.  I39n,  (Supreme  Ct.  rule  26);  1  Cal.  85;  3  CaL 
247;  4  Cal.  208;  5  Cal.  190;  8  Cal.  297;  5J  Cal.  220. 

Injunction— sees.  54, 76, 165, 356, 525  et  seq.t  745, 1341. 
Procedendo— sec.  129,  Supreme  Ct.  rule  28. 

Writs,  certain,  abolished— «ctre  facias  and  quo  warranto^  see.  809 
(but  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeats  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec  153;  Issuance,  sec  54;  service  by  tel- 
egraph, sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  any  tax,  impost,  as- 
sessment, toll  or  municipal  line,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

1  In  all  special  proceedings. 
.  5.  In  all  criminal  cases  prosecuted  by  indictment,  oc 
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iBformation,  in  a  court  of  record,  on  questions  of  Iatt 
alone. 

Const.  CaL  art.  6,  sec.  4. 

Appeals  in  general— sec.  936  et  seq. 

Appeals  to  Supreme  Ooort—sec.  963  et  seq. 

Appellate  jurisdiction— 1  Cal.  114;  8  Cal.  297:  10  Cal.  249;  31  Cal.  82S 
34  Cal.  29. 

Jurisdiction  generally— see  notes  to  sec.  33,  ante. 

Subdivision  l.  Generally— see  sec.  76,  subd.  1.  Added  jnrlsdic- 
tion  of  Justices'  Coiuts,  see  sec.  113. 

Subdivision  2.  See  sec.  76,  subd.  3. 

Subdivision  3.  See  sec.  76,  subd.  4;  Divorce,  10  Cal.  251. 

Subdivision  4.  Special  proceedings— Extraordinary  writs,  sees. 
1067-1110.  Forcible  Entry  and  Detainer,  subd.  3.  Liens,  enforcement 
of,  sees.  1180-1206.  Insolvency,  sec.  1822;  6  Cal.  231;  12  Cal.  281;  28  Cal. 
117.  Eminent  Domain,  sees.  1237-1363;  2»  Cal.  112;  42  Cal.  35, 68.  Arbi- 
tration, sees.  1281-1290.    Award,  appeal  from,  2  Cal.  78:  42  Cal.  125. 

Subdivision  6.  Indictable  onenses— see  Penal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Court  of  record— see 
sec.  34.  Felony— alone  appealable,  formerly,  5  Cal.  295;  7  Cal.  140, 
166:  9  Cal.  86;  l6^Cal.  187;  20  Cal.  117;  29  Cal.  460;  30  Cal.  98;  35  CaL  390; 
63  Cal.  427. 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod- 
ify any  judgment  or  order  appealed  from,  and  may  direct 
the  proper  judgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writing;  and  in  giving  its  de- 
cision, if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  involved  in  the 
case,  presented  upon  such  appeal,  and  necessary  to  the 
final  aetermination  of  the  case.  Its  judgment  iu  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming  judgment— see  sec.  955;  15  Cal.  324;  16  Cal.  207;  24  Cal.  52. 

Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 

Appeal,  effect  of— generally,  sees.  949, 1049;  as  to  new  trial.  40  Cal.  280. 

Correcting  judgments— 7  Cal.  447;  20  Cal.  415;  Reed  v.  Allison,  April 
bth,  1880;  also,  see  AMENDMENTS. 

Costs  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Supreme  Ct.  Rule  14);  sec.  885:  20 
Cal.  68;  S.  &.  L.  Soc.  v.  Gibb,  21  Cal.  609;  35  Cal.  463;  40  Cal.  m;  49  Gal. 
149. 

Decision— requirements  of ,  see  sec.  49;  limits  of,  5  Cal.  96;  30  Cal. 
223;  terms  of,  7  Cal.  447;  time  for  filing.  Const.  Cal.  art.  6,  sec.  24;  par- 
amount when,  20  Cal.  415;  45  Cal.  57.  See  also,  DiCTUM,  Law  ov  TUB 
Case,  Opinion,  St  abe  Decisis. 

Dictum- 9  Cal.  236, 615;  20  Cal.  276;  30  Cal.  103;  39  Cal.  223;  53  Cal.  608. 

Discretion— Interference  for  abuse  of,  only.  See  sec.  657,  Oenebal 
Note;  also,  subd.  1  and  subd.  6,  notes,  in  same  section. 

Dismissal  of  appeal— sec.  129,  (Supreme  Ct.  Rules  3  and  4);  sees. 
954, 955;  8  Cal.  347;  15  Cal.  S24;  16  Cal.  207;  23  Cal.  636;  24  Cal.  62,  IM;  28 
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Bicesa— In  ludgmenC.  remitting,  12  CaL  4»;  H  C*L  4»:  I<  OL  41^ 
noLsis;  zaCaLisi;29CaLuai4SCiii.i(n.  s»atw,Dot«ta«M.nr, 
nibd-O. 

luiendcaenu— III  In  TaTor  o(  nrocemllnei  below.  Bu  nc  4!S  and 
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Moill41ii|jiid£iDeDt-»c.MT;  lCaI.:<,81;  4Csf-IUi  8Ctf.ll.2tl; 

MCai.Iti:  13C*L1^;  »CbI.b\g;  o  Cal.  Jse;  4S  Cal.'i^j  4«  Oal'.  mt', 
et:  49CaL»Ss  SJ  (JJif.  853;  Dent  i.Holbrnok.  Feb.  Mh.ltfeOi  Kelly  ». 
McKibben.Feb.  :ist,UM;  HIb.  B.  A  L.  80c.  v.  Fella,  HatcU  2Mb,  ISM. 

Rewtilal-eIIec(ofdecl!i1ouuto,7CBL4U;  9  Cal-iej  :3Ckt.M9i  IS 
CaLIMi  41CaLG^;  l3CaLS3. 

Opinion*— 13  Cal,  !».  Bee.  Ulan.  DKJiBum.DioTDli.REiBOTiS,  mod 
tecfm ;  Buprema  C  t.  Kulea  19,  II ;  Const.  Cal.  an.  e.  lee.  n. 

OremiUng— former  Judgmenl, 3  Cal.  431;  8  Cal.6M[  ID  OLMJ;  U 

FoTidAttcf  of  action— aa  to  appeafi  Bee.  1049. 

Fain ta— raising  belov.  Z7  Cal.  MD.   Anil  aea  BSOOIU).  aa  confining 


Fnnmptlaiu— aa  to  JniladlctI 
eaedlnaa,  aee  Ditskshbhtb. 

Btoord— u  conBnlng  revl*"  * 
M;  liCai.  143:  WCaL  103,21 


Eimandlng— [or  fnitber  proceedlnga,  7  CaL  44' 
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Res  adjadlcata— see.  1908;  also  sm  Law  ov  thb  Cabs. 

Restoring  appeal— 45  Oal.  18. 

Reversing  judgment— 1  Cal.  359, 479;  7  Cal.  443, 447;  9  Cal.  16;  10  GaL 
M5:  11  Cal.  258:  14  Cal.  248;  15  Cal.  286;  20  Cal.  532:  23  Cal.  478,  649;  a 
Cat.  174;  28  Cal.  20;  30  Cal.  462,488;  48  CaL  639;  61  Cal.  611.  Also,  see  flee. 
857. 

Review,  bill  of— 12  Cal.  99;  34  Cal.  76;  41  Gal.  320;  extent  of,  genet' 

■lly,  see  Bboosd  as  confining  review;  on  appeal  from  Jutlgment,  see. 
956. 

Rules— sec  129. 

Stare  decisis— see  Law  of  thb  Case:  2  Cal.  374;  ft  Cal.  403;  6  GaL 
687:  7  Cal.  892:  21  Cal.  395;  22  CU.  109, 604:  29  Cal.  222;  Hlbn  v.  Curtis,  31 
Cal.  400;  39  Cal.  223;  43  Cal.  488;  48  Cal.  493, 623.  Contra,  see  OV]CSSU]> 
£No  FORM  SB  Judgment. 

Stipulation— sec.  283,  note  to  suM.  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  the 
transaction  of  any  business,  excei)t  such  as  can  be  done 
at  chambers;  provided,  that  each  of  the  justices  shall  have 

gower  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
tate  upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  retumablo  be- 
fore liimself  or  the  Supreme  Court,  or  any  department,  or 
Jndge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Const.  Cal.  art.  6,  sec.  4. 

Ooncnrrence— sec.  43n. 

Business  at  chambers— sec.  168. 

Single  justice— M  Cal.  483. 

HABEAS  CORPUS. 

See  n.  S.  Const,  art.  8,  Amdts.,  and  Const.  Cal.  art.  2,  sees,  ft,  8. 

Jurisdiction,  as  to— sees.  33n,  and  61. 

(Generally— Penal  Code,  sec.  1473  ei  $eq.,  sec.  1493  et  seq.  (also,  seo. 
1268 et  sea-);  I  Cal.  9, 3t5;  2  Cal.  429;  5  Cal.  585;  7  Cal.  175,182:  19  Cal.  131; 
22  Cal.  181;  26 Cal.  372;  28  Cal.  251 ;  31  Cal.  619;  35  Cal.  100:  40  Cal.  637;  41 
Cal.  29, 212;  42  Cal.  mi,  254;  43  Cnl.  4'>5:  44  Cal.  33, 581 ;  46  Cal.  112:  47  Cal. 
605;  49  Cal.  159, 467;  61  Cal.  317, 375;  53  Cal.  410:  £x  parte  Himff  Lin,  Jan- 
uary 13th,  1880;  £x  parte  Ellis,  March  1st,  1880;  Kx  parte  Claire.  March 
23r(i,  1880;  £x  parte  Colin,  May  lutli,  1880;  Ex  parte  Kearney,  May  27th, 
1880. 

§  55.  All  records,  books,  papers,  causes,  acitions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  aoolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  lierein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

Const.  Cal.  art.  22,  sec.  8. 

People  V.  Colby,  February  19th,  1880. 
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§  56.  In  all  cases  of  appeal  transferred  to  the  Sopreme 
Court,  its  judgments  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
the  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  to  the  8o- 
preme  Court  from  such  Superior  Courts. 

See  lec  65,  note. 
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CHAPTEE  IV. 

SUPERIOR  COURTS. 

69.  Judges  and  elections. 

66.  Snperior  Courts  of  two  or  more  Judges. 

67.  Superior  Court  of  the  City  and  County  of  San  Francisco. 

68.  Terms  of  office. 

69.  Computation  of  years  of  office. 

70.  Vacancies. 

71.  Superior  Courts  by  Judges  of  other  counties. 

72.  Judges  pro  tempore. 

73.  Sessions. 

74.  Adjournments. 

75.  Jurisdiction  of  two  kinds, 

76.  Original  Jurisdiction. 

77.  Appellate  Jurisdiction. 

78.  Process. 

79.  Transfer  of  books,  papers,  and  actions. 

§  65.  There  shall  be  in  each  of  the  organized  counties, 
or  cities  and  counties  of  the  State,  a  Superior  Court,  for 
each  of  which  one  judge,  and  for  some  of  which  two  or 
more  judges,  as  hereinafter  in  subsequent  sections  spe- 
cially provided,  shall  be  elected  by  the  qualified  electors 
of  the  county,  or  city  and  county,  at  the  general  State 
elections  next  preceding  the  expiration  of  the  terms  of 
office  of  their  predecessors  respectively ;  provided,  that  in 
and  for  the  counties  of  Yuba  and  Sutter  combined,  only 
one  Superior  Judge  shall  be  elected,  who  shall  hold  the 
Superior  Courts  of  both  said  counties,  and  in  accordance 
with  such  rules  for  the  dispatch  of  business  in  both  said 
counties  as  he  may  adopt. 

Const.  CaL  art.  6,  sec.  6. 

§  66.  In  each  of  the  counties  of  Alameda,  Los  Angeles, 
Sacramento,  San  Joaquin,  Santa  Clara,  and  Sonoma,  there 
shall  be  elected  two  Judges  of  the  Superior  Court;  and  in 
each  of  said  counties,  and  in  any  county,  or  city  and 
county,  other  than  the  city  and  county  of  San  Francisco, 
in  which  there  shall  be  more  than  one  Judge  of  the  Supe- 
rior Court,  the  judges  of  such  court  may  iiold  as  many 
session^  of  said  court  at  the  same  time  as  there  are  judges 
thereof,  and  shall  apportion  the  business  among  them- 
selves as  equally  as  may  be. 

Const.  CaL  art.  6.  sees.  6. 7. 
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§  67.  In  the  city  and  county  of  San  Francisco  there 
Bball  be  elected  twelve  Judges  of  the  Superior  Court,  any 
one  or  more  of  'whom  may  hold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  tnere 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
be  lemoved  and  another  cliosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Juage  shall  distribute 
the  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
aDd  proceedings  of  any  session  of  the  Superior  Court,  held 
by  any  one  or  more  oi  the  judges  of  said  court,  shall  be 
equally  effective  as  if  all  the  judges  of  said  court  pre- 
sided at  such  session. 

Const.  Cal.  art.  6,  sec.  6. 

JTuisdiction— sees.  33n,  75, 76, 77. 

Process— sec.  78. 

Oo-ordinate  jiuisdiction— sec.  22n, 

§  68.  The  term  of  office  of  Judges  of  the  Superior 
Court  shall  be  six  years  from  and  after  the  first  Monday 
of  January  next  succeeding  their  election;  provided^  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
80  classilied,  or  shall  so  classify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  five  years  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty;  and  the  entry  of  such  classi- 
fication shall  have  been,  or  shall  be.  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
in  the  office  of  the  Secretary  of  State;  and  provided  further, 
that  all  the  other  Superior  Judges  elected  at  the  general 
State  election  of  eighteen  hundred  and  seventy-nine  shall 

S>  out  of  office  at  the  end  of  five  years  from  the  first 
onday  of  January,  eighteen  hundred  and  eighty. 
Const.  CaL  art.  6,  sec.  6. 

§  69.  The  years  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  of  January  of 
the  next  succeeding  year. 

Const  Cal.  art.  6,  sec.  6.   See  sec.  41,  ante, 

§  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Baperior  Court,  the  Governor  shall  appoint  an  eligible 
peison  to  hold  the  office  until  the  election  and  quallnca* 
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tion  of  a  judge  to  fill  the  vacancy,  wliich  election  shall 
take  place  at  the  next  succeeding  general  election,  and 
the  judge  so  elected  shall  hold  office  for  the  remainder  a£ 
the  unexpired  term. 

Const.  Cal.  art.  6,  sec.  6.   See  sec.  42,  ante. 

Election  to  fiU  ▼acancy— 11  Cal.  49, 77;  12  Cal.  378;  17  CaL  II. 

§  71.  A  Judge  of  any  Superior  Court  mav  hold  the 
Superior  Court  in  any  county,  at  the  request  of  the  Judge 
or  Judges  of  the  Superior  C'ourt  thereof,  and,  upon  the 
request  of  the  Governor,  it  shall  he  his  duty  to  do  so;  ancl 
in  either  case  the  judge  holding  the  court  shall  have  the 
same  power  as  a  judge  thereof. 

Const.  Cal.  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  he  tried  by  a 
juage  pro  tempore^  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon, 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause ; 
and  his  action  in  the  trial  of  such  cause  shall  have  the 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  tlie  following  oath  or  affirma- 
tion :  "  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  wherein is  plaintiff,  and 

is  defendant,  according  to  the  best  of  my  ability." 

Const.  Cal.  art.  6,  sec.  8. 

Admitted— before  Supreme  Court,  must  be,  see  sec.  157. 

Agreed  upon— see  sec.  283,  subd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  thev  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  tiie  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 

See  Const.  Cal.  art.  6,  sec.  5. 

Always  open— see  same. 

HoIidaTSy  etc.— see  sees.  134, 135. 

Ooimty  seats— 8  Cal.  382. 
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Sessions— abolition  of  terms,  see  Always  oPEir,  supra. 

Tenns— before  Const.  Cal.  1879;  see  ADJOUBirMKiTT,  sec.  SSii,  also 
sec.  473»  and  2  Cal.  .%2 ;  3  Cal.  2M ;  5  Cal.  407 :  0  Cal.  21 :  8  Cal.  521 ;  9  CaL 
172;  17  Cal.  314;  19  Cal.  127;  20  Cal.  628;  21  Cal.  273;  29  Cal.  72,  422;  SS 
Cal.  325;  34  Cal.  80;  35  Cal.  269;  36  Cal.  288;  87  Cal.  249;  40  Cat  154:  42 
Cal.  18, 398;  48  CaL  90;  50  Cal.  648;  Stewart  v.  Mahoney  Mg.  Co.  Feb. 
«th,1880. 

§  74.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court  from  sitting  at  any  time. 

See  sec.  48. 

Recesses— vacation,  proceedings  during,  before  Const.  Cal.  1879,  sec. 
S3a;  20Cal.55;  44 CaL 85;  46 CaL 353. 

§  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  50,  and  33n. 

§  76.  The  Superior  Courts  shall  have  original  jurMio- 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  line,  and  in  all  other  cases 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nulment of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.  Said  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  oehalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.  Injunctions  and  writ» 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Const  Cal.  art.  6,  sec.  5. 

Generally— see  sec.  33f>,  and  Superseded  Coubts. 

Intendments— favoring  jurisdiction,  sec  53n. 
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Federal  jurisdiction— conflict  witli,  see  TJ.  S.  Coubts,  sec.  83ii. 

SXTBDiviBioir  I.  In  general— 45  Cal.  211,  and  sec.  33n;  also,  sec.  880, 
note  on  specific  and  preventive  relief:  farther,  see  4  Cal.  366;  ft  CaL 
2!«;  7  Cal.  348;  8  Cal.  27. 35, 71, 270, 521;  9  Cal.  77,014;  10  Cal.  677;  11  CaL 
76;  13  Cal.  5:^6;  15  Cal.  134;  21  Cal.  7G:  24  Cal.  491 ;  36  Cal.  290, 37!).  639;  45 
Cal.  211;  47  Cal.  481;  53  Cal.  129.  Injanction— sec.  bZ'tetseq.  Receiv- 
era— sec.  564  et  seq.  Foreclosure— sec.  726  et  seq.  Nuisance— 39  Cal. 
429;  see  subd.  4.  Quieting  title— sec.  738,  739.  Partition— eec.  752  et 
seq.   Alimony— 38  Cal.  267;  see  Divobce,  subd.  4. 

SUBDIVISIOT7  2.  Construction  of— 10  Cal.  249;  31  Cal.  86.  Divorce^ 
and  annulment  of  marriage,  see  subd.  4. 

Subdivision  3.  Money  demands,  etc.,  1  Cal.  15;  2  Cal.  156;  4  CaL 
80;  5  Cal.  95;  9  CaL  248;  12  Cal.  280:  14  Cal.  278;  15  CaL  406;  IS  CaL  6ft3;  23 
CaL  61.  Amount— see  sec.  33n:  10  Cal.  249;  11  CaL  280;  18  CaL  410;  23 
Cal.  199;  28  Cal.  181;  34  Cal.  29;  45  Cal.  71;  COSTS  NO  part,  13  CaL  29; 
20  Cal.  90, 174;  23  CaL  186;  27  Cal.  106;  30  Cal.  546.  Admiralty-sec.  813  et 
seq;  1  Cal.  487;  2  CaL  308;  5  Cal.  268;  7  Cal.  408;  8  Cal.  423;  9  CaL  697;  34 
CaL  679;  43  Cal.  229, 472;  50  Cal.  236.  Bankruptcy— In  general,  sec.  33n. 
Real  property-17  Cal.  67;  31  CaL  140, 339;  38  CaL  684;  39  Cal.  319;  47  CaL 
481.  Land  department  contests— 44  CaL  351;  47  Cal.  461;  50  Cal.  83, 211; 
51  CaL  3;  53  Cal.  93;  53  Cal.  709,711;  Chapman  v.Quinn,March  IStta,  18S0. 
Tax,  etc.— 24  Cal.  61 ;  28  CaL  328:  30 Cal.  98;  34  Cal.  28, 580;  42  Cal.  35;  43 
CaL  4<»4;  Toll,  18  Cal.  95;  52  Cal.  489;  MUNICIPAL  FiNU,  30  CaL  99;  33 
Cal.  212;  36CaL28L 

SmsDivisiON  4.  Forcible  entry,  etc.— see  sec.  113,  subd.  1,  and  28 
Cal.  119;  30  Cal.  576;  37  Cal.  162;  43  Cal.  300.  Insolvency-12  Cal.  2S1:  29 
CaL  416.  Nuisance— see  Special  Froceedinos,  sec.  52,  subd.  4 ;  oe- 
f ore  Const.  1879,  see  4  Cal.  236.  Probate  matters— control  of,  befote 
Const.  CaL  1879,  see  Sufbbssded  Courts. 

DIVORCE. 
See  Civil  Code,  sec,  90,  et  seq. 

Admissions-sec.  2079;  10  CaL  527;  13  Cal.  87;  25  Cal.  689;  28  CaL  601; 

49  CaL  90. 

Alimony-5  CaL  388;  35  Cal.  691 ;  38  Cal.  267. 

Children— custody,  etc.,  14  CaL  512;  45  Cal.  399. 

Complaint-3  Cal.  322;  10  CaL  249;  22  Cal.  635;  Haskell  v.  Haskell, 
March  5tb,  1880. 

Defense— 10  Cal.  250. 

arounds-0  CaL  476;  14  Cal.  79. 459, 656;  19  CaL  627 :  20  Cal.  431 ;  22  Cal. 
153;  32  Cal.  467;  37  CaL  361;  42  CaL  444;  HaskeU  v.  UaskeU,  March  5tii, 

1880. 

Legitimacy— sec.  1963,  subd.  31. 

Marriage— proof  of,  sec.  1963,  subd.  30: 17  Cal.  598;  47  CaL  631. 

Property-<Uvisionof,10Cal.224;  22  Cal.  633;  31  CaL  83;  32  CaL  493; 
33  Cal.  355;  37  Cal.  364;  39  Cal.  161 ;  47  Cal.  64. 

Trial— private,  sec.  125. 

Relief-sec.  580, 16  Cal.  378;  22  Cal.  633;  33  Cal.  355. 

Review— 49  CaL  94. 

Annulment  of  marriage— sees.  80-86. 

Special  proceedings— See  sec.  52,  subd.  4. 

Special  cases— see  Special  Proceedings,  and  45  Cal.  199.  Also* 
see  Supersbobd  Courts,  title  Coimty  Courts,  6  Cal.  144;  19  Cal.  551; 
23  Cal.  144;  31  Cal.  15;  45  Cal.  200;  48  Cal.  72. 
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SUBDinatoix  5.  Oriminal  cases— /Uo»y»  see  note  to  sec.  5;  before 
Const.  Cal.  1879,  see  32  Cal.  140;  Misdemeanor,  see  Penal  Goae,  see.  17; 
Tranter  qf  VaseSf  sec.  79. 

Naturalization— 5  Cal.  303:  39  CaL  99. 
Quo  warranto— see  sec.  802. 

Other  eztraordinazy  writs— see  sec.  51n,  also,  4  Cal.  18S;  7  CaL  111; 
8 CaL  58;  26  CaL  372,  383;  30  Cal.  246, 573;  47  Cal.  604;  49  CaL  465. 
Habeas  corpus— see  sec.  54. 
Judicial  days— sees.  133  to  135. 

SUPERSEDED  OOUBTS. 

Const.  Cal.  art.  22,  sec.  3. 

.  District  Oonrts— I  CaL  379;  3  Cal.  219. 379, 389, 464;  4  Cal.  185, 235, 280, 
342.  3<i(>:  5  Cal.  52.  117;  7  CaL  348;  9  Cal.  20,  77,  608:  10  Cal.  483:  12  Cal. 


M-i.  dw:  o  ^ai.  oj,  11/;  t  uai.  ;}4o;  v  uai.  zu.  n,  ouo;  lu  i/ai.  «<m;  n  i/ai. 
43a:  17  CaL  314. 371;  21  Cal.  24. 166. 555;  24  CaL  61, 90, 431;  26  Cat.  383;  28 
Cal.  327:  29  Cal.  427:  30  Cal.  576;  32  CaL  414;  33  Cal.  212,  485;  34  CaL  32. 


County  Conrts-5  CaL  43, 52, 279;  6  Cal.  70, 143;  9  CaL  85;  11  CaL  49; 


|96,642;  41  CaL  129;  42  CaL  325:  43  CaL  300, 312:  45  Cal.  200,  679;  46  Cal. 
398;  48  Cal.  70;  50  Cal.  30;  52  CaL  220;  53  Cal.  412. 

.Probate  Oonrts— 4  Cal. 310, 362 ^  5  CaL60, 297, 432, 437;  6  Cal.  021,  652, 

397 
28 
85i 
497 

§  77.  The  Superior  Courts  shall  have  appellate  iuris- 
diction  in  such  cases  arising  in  justices'  and  other  interior 
courts  in  their  xespective  counties  as  may  be  prescribed 
by  law. 

Const  Cal.  art.  6,  sec.  5;  s^o,  sec.  33n,  ante. 
Appeals  to  Superior  Courts— see  sees.  974-980. 

§  70,  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  of  the  State;  provided,  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const  Cal.  art.  6,  sec.  5. 

Process— 5  Cal.  117;  also,  see  Political  Code,  sec.  4175  et  seq.f  also, 
*ee  sec.  17,  subd.  9,  and  sees.  187, 473, 1U56,  of  this  Code. 

jHeal  property— commencing  action ;  as  to  place  of  trial,  see  sees.  392, 

Wo. 

§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
District  Court  or  Courts,  County  Court,  Probate  Court, 
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Manicipal  Criminal  Court,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  has 
the  same  power  and  jurisdiction  over  them  as  if  they  liad 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22,  sec.  3. 

See  sec.  55;  People  r.  Colby,  Feb.  19th,  1880;  Ex  parte  Toland,  Harcb 
19tli,  1880. 


CHAPTEE  V. 
JUSTICES'  COURTS. 


n>  JnHTiois' CotixTB  n 


JIWTIOn  COCBTS  IH  CITIM  Am  ComiBi. 
IBC  Ju 

in  sb     r 


!  9S.  Wbut  ]  lEt  cc   su    GswM  ot  oUien. 

§  85.  Tbere  sliall  be  In  ever;  citj  and  county  of  mors 
tban  one  hundred  tliouaand  population  a  Justices'  Court, 
for  which  live  Justices  of  tlie  Peace  shall  be  elected  b; 
the  qualified  electors  of  such  city  and  county,  at  the 
general  State  election  next  preceding  the  expiration  of 
Ua  terms  of  office  of  tlieir  predecessors.  Any  one  of  said 
justices  may  hold  court,  and  thure  may  be  as  many  ses- 
sions  of  said  court  at  the  same  time  as  there  are  justices 
thereof.  The  aald  justices  shall  choose  one  of  their  num- 
ber to  be  Presiding  Justice,  who  may  at  any  time  be 
temoved  and  another  appointed  in  liia  place  by  a  vote  of 
a  majority  of  them;  prouiiied,  that  in  case  of  the  tempo- 
taty  absence  or  disability  of  the  Presiding  Justice,  any 
unuof  the  other  justices,  to  be  dasijinated  by  the  Fresid- 
ing  Justice,  ma^  act  as  Presiding  Justice  during  such 
absence  or  disability. 

Const  Cal.  art.  6,  sec.  11. 

CampsratllrouffitouC  Ibis  article,  CooaoJldntlon  Act,  ontalnlug  act 
-II  It^rh  Mtti.  lew,  orgBulilng  Ban  FianclKa  JnatlceB'  Caotc,  witb 
—  - — .B  thereto. 
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§  86.  The  Supervisors  of  such  city  and  county  sliall 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  office  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  qualified.  Said  Jus- 
tices' Clerk  sliall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithtul  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  he 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices* 
Clerk  shall  have  authority  to  appoint  two  deputy  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  oflSce  during  the  pleasure 
of  said  Clerk.  Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  Jus- 
tices' Court. 

Clerks  generally— see  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
officio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  everj^  process,  writ,  or  order  that  may  be  issued  by 
said  Justice's  Court;  provided^  that  a  summons  Issued 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpoenas  may  be  issued  by  the  Justices'  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  serving 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.  Said , deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  by  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at^ 
tendance  during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding  Justice 
thereof  may  order  and  direct,  for  the  purpose  of  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies,  as  herein  provided,  or  required  by  law. 
The  daid  Sheriff  shall  be  liable  on  his  official  bond  for  the 
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f aithf  al  performance  of  all  daties  required  of  him  or  any 
of  his  said  deputies. 
Sheriff  generadly— see  sec.  282. 

§  88.    The  Supervisors  of  such  city  and  county  shall 
provide,  in  some  convenient  locality  in   the  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  Fresid* 
ing  Justice,  Justices*  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  said 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  business ;  and  if  they  are  not  provided,  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
.  incurred,  certilied  by  the  justices  to  be  correct,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  thereof.    The  said  Justices,  Jus- 
tices' Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  h.  until  five 
o'clock  p.  M. 

§  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  oi  the  Peace  or  Justices' 
Courts  have  jurisdiction,  except  those  cases  of  concurrent 
jarisdiction  that  may  be  conunenced  in  some  other  court, 
shall  be  entitled,  "In  the  Justices'  Court  of  the  City  and 

County  of  "  (inserting  the  name  of  the  city  and 

county)  and  commenced  and  prosecuted  in  said  Justices' 
Court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  bo  filed,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  tho  Presiding  Justice  and  each  of  the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issuo  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 

Concurrent  jnrisdiction— see  sec.  113. 

§  90.  In  case  of  sickness  or  disability  or  absence  of  a 
Justice  of  the  Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  cause  has  "been 
assigned,  the  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as  if  origin- 
ally assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  aHidavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  iu  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  legal  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
vice of  which  any  fee  is  or  mav  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices*  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices'  clerks,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof;  provided^  that  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  J"us- 
tice  that  tney  have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices'  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  services 
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therein,  which  are  destined  to  be  paid  into  the  troasory, 
shall  have  been  paid,  except  in  cases  of  poor  persons,  aa 
hereinbefore  provided. 

Const.  Cal.  art.  6,  sec.  15. 

Fees— change  of,  14  Cal.  12;  26  CaL  18. 

§  92.  Gases  which  by  the  provisions  of  law  are  re- 
c[iiired  to  be  certified  to  the  Superior  Court,  by  reason  of 
involving  the  question  of  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax,  imj^ost,  assessment,  toll, 
or  municipal  dne,  shall  be  so  certified  by  the  Fresidinff 
Justice  and  Justices'  Clerk;  and  for  that  purpose,  if  such 
question  shall  arise  on  the  trial,  while  the  case  is  pending 
before  one  of  the  other  justices,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
scripts of  judgments  and  proceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers  of  or  deposited  in  said 
court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding  Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
stracts and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law;  but  the  notice  of  appeal,  and  all  the  papers  required  to 
be  filed  to  perfect  it,  shall  be  filed  with  the  «rustices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  any  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
court,  when  required  to  justify,  may  justify  before  any 
one  of  the  justices. 

Transfer— to  Superior  Court,  see  sec.  838. 
Appeals— see  sec.  974,  et  seq. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices* 
Clerk  shall  keep  a  permanent  record  of  all  actions,  pro- 
ceedings, and  judgments  commenced,  had,  or  rendered  in 
said  Justices'  Court,  which  book  shall  be  a  public  record, 
and  be  known  as  the  **  Justices'  Docket,"  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effect  as  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes 
of  his  proceedings  in  every  cause  returnable  before  or  as- 
signed or  transferred  to  him  for  trial  or  hearing;  and  upon 
judgment  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
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getlier  ^itli  all  pleadings  and  papers  in  said  cause,  to  the 
Clerk's  office,  who  shall  immediately  thereupon  tile  the 
same  and  make  the  i)roper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  911  et  $eq.;  effect  of,  sec.  912. 

§  94.  The  jurisdiction  of  the  Justices*  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jnrisdiction— character  of,  sees.  33n,  925. 

Process— see  sec.  78n. 

§  95.  The  Justices*  Court  and  the  Justices  of  the  Peace 
of  every  such  city  and  county  sliall  be  governed  in  their 
proceedings  by  the  provisions  of  law  regulating  proceed- 
ings before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modiiied  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.  Tlie  Justices*  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  inconsis- 
with  the  Constitution  and  laws  for  the  government  of 
such  Justices*  Court  and  the  officers  thereof:  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  made  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  al- 
lowance to  any  justice  or  officer  for  services. 

Provisions— applicable,  sees.  832-925. 

Rules— of  courts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices*  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attoruey-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceed- 
ing before  said  Justice  s  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  oi  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deeds, 
which  power  of  attorney,  or  a  copy  thereof,  duly  certified 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  of  its  genuineness,  shall  certify  such 
copy)  shall  be  filed  among  the  papers  in  such  cause  or 
proceeding. 

See  sec.  171. 
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Justice  of  the  Peace— eligibility*  sec.  159. 
Judicial  officers— dJsqnaUficatioos,  sees.  170, 171. 172. 
Ministerial  officers— generaily,  sec.  263. 
AttomeTS— sec.  275  et  seq. 

§  97.  The  Justices  of  the  Peacei  and  Justices'  Clerk, 
and  his  deputy,  shall  receive  for  their  official  services  the 
following  salaries,  and  no  other  or  further  compensation, 
payable  monthly,  out  of  the  citv  and  county  treasury, 
and  out  of  the  special  fee  fund  thereof,  after  being  first 
allowed  and  audited  as  other  Bimilar  demands  are  by  law 
required  to  be  allowed  and  audited:  To  the  Presiding 
Justice,  twenty-seven  hundred  dollars  per  annam;  to  the 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  Deputy  of 
the  Justices*  Clerk,  twelve  hundred  dollars  per  annum. 

§  98L  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  till  their  places,  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
loie  the  Justices'  Court  or  any  justice  of  any  sucli  citv 
and  county,  are  transferred  to  the  Justices'  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
^e  same  power  and  jurisdiction  over  them  as  if  they  had 
Deen  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein. 

^^ansfer— see  sees.  55, 79. 

ABTICLE  n. 

Justices'  Coubts  ts  towitships. 

I  103.  Justices'  Courts  and  justices. 

I  104.  Courts,  where  held. 

i  105.  What  justice  may  bold  court  for  anottaer. 

108.  Territorial  extent  of  civil  jurisdiction. 

107.  What  justices  successors  of  others. 

§  103.  There  shall  be  at  least  one  Justices'  Court  in 
^^h  of  the  townships  of  the  State,  for  which  one  Justice 
of  the  Peace  shall  be  elected  by  the  qualified  electors  of 
the  township  at  the  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
^fidedt  that  in  any  county  where  in  the  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
wrd  may,  by  order,  provide  that  two  Justices'  Courts 

(Sons  Grv.  Psoo^— ^ 
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may  be  established  in  any  township,  designating  the  same 
in  such  order,  and  in  such  case  one  Justice  of  the  Peace 
shall  be  elected  in  the  manner  herein  provided  for  each 
of  said  courts.  In  every  city  having  ten  thousand  and 
not  more  than  twenty  thousand  inhabitants  there  shall  be 
one  Justice  of  the  Peace;  and  in  every  city  having  twenty 
thousand  and  not  more  than  one  hundred  thousancl  in- 
habitants, two  Justices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.     No 

?erson  shall  be  eligible  to  the  office  of  Justice  of  the 
•eace  in  any  city  having  over  ten  thousand  inhabitants 
who  has  not  been  admitted  to  practice  law  in  a  court  of 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  anv  other  Justice  of  the  Peace  in  the 
city  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  Justices'  Oonrt  in 
such  city  or  county.  Every  Justice  of  the  Peace  in  any  city 
having  over  ten  thousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  witli  a  suitable  cfflce 
in  which  to  hold  his  court.  All  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  mouth  every 
such  city  Justice  of  the  Peace  shall  make  report,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

Admission  to  bar— as  qualification,  sees.  156, 157. 

Disabilities— sees.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  he  is  elected  or  appointed;  and  such  court  BhaU 
be  always  open  for  the  transaction  of  business. 

Alwajrs  open— «ee  sees.  47, 73. 

S  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  Peace  of  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court. 

See  sec.  71. 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ex- 
tends to  the  limits  of  the  townships  in  which  they  are  held; 
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but  mesne  and  final  process  of  any  Justices'  Goort  in  a 
county  may  be  issuea  t^  and  served  in  any  part  of  the 
county. 
See  sec.  94. 

§  107.  The  Justices  of  the  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine,  or  persons  appointed  to  till  their  places, 
are  successors  of  the  iustices  of  the  peace  of  the  town- 
ships,  respectively,  who  held  office  at  the  time  of  such 
election;  and,  in  case  the  townships  of  any  county  are 
hereafter  changed  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  what  justices 
shall  be  successors  of  the  justices  of  townships  so  changed 
or  altered. 

ARTICLE  m. 

Justices  of  thb  Pbaob  akd  Justioxs'  Coubts  in  axvEiiAi.. 

§  110.  Terms  of  office. 

§  111.  Vacancies. 

I  112.  GivU  Jurisdiction. 

I  113.  Concurrent  jarisdiction. 

§  114.  Civil  Jurisdiction  restricted. 

S  115.  Criminal  jurisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  first  day  of  January  next  succeed- 
ing their  election;  provided,  that  all  Justices  of  the  Peace 
elected  at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  oi  January,  eighteen  hundred  and 
eighty. 

§  HI.  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain- 
der of  the  unexpired  term. 

§  112.  The  Justices'  Courts  shall  have  civil  jurisdic- 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 
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3.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  line,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  incorporated  citv  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal line ; 

5.  In  actions  upon  bonds  or  undertakings  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

6.  To  take  and  enter  nudgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amount 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

G«neraU7-«  Cal.  19;  7  Cal.244;  8  Cal.77;  9  Cal.85;  11  Cal.280;  20  CaL 
282;  23  Cal.  86;  29  Cal.  313;  34  Cal.  321;  35  Cal.  269;  47  Cal.  131;  53  Cal.  4& 

Limited  jurisdiction— sec.  33n;  sec.  114;  sec.  925;  23  Cal.  402;  33  CaL 
218;  34  Cal.  326;  35  Cal.  273. 

Subdivision  l.  Contract--10  Cal.  372.  Snm  clai]ned--8ee  note 
on  Amount,  to  sec.  76,  subd.  3:  5  Cal.  230, 331:  6  Cal.  447;  7  CaL  104;  8 
CaL  77:  23  Cal.  61;  29  CaL  307;  30  Cal.  545;  40  Cal.  628.  Remitting  dam' 
ages,  6  Cal.  414;  22  Cal.  466. 

Subdivision  2.  Damages— see  sec.  657,  subd.  5,  note.  Personal 
propenj— Water  rights,  5  Cal.  445.  Real  property— title  or  right  of 
possession  involved,  compare  sec.  113,  subd.  1;  and  see  sees.  76,  subd. 
3n,  and  838;  17  CaL  67;  38  Cal.  683;  39  Cal.  319;  53  Cal.  23.  Verified 
answer— see  sec.  446  et  seq.  Issue— see  sec.  588.  Amount— sec  76y 
subd.  3n. 

Subdivision  3.  Replevin— generally,  sees.  473, 509  et  seq.,  667. 
Subdivision  4.  Legality  of  tax,  etc—see  sec.  76,  subd.  3,  and 
notes;  24  CaL  61.   Forfeiture— statutory,  33  CaL  212;  36  Cal.  281. 
Subdivision  6.   Amount  confessed— 8  CaL  77. 

§  113.  The  Justices'  Courts  shall  have  concurrent 
jurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships: 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  property  amounts  to  three  hundred  dollars. 

Const.  Cal.  art.  6,  sec.  11. 

Subdivision  1.  Forcible  entry  and  detainer— sec  1159  et  seq. 
Formerly— 28  Cal.  118;  29  Cal.  662;  37  Cal.  162;  42  Cal.  324;  43  Cal.  304. 
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SUBDiTTSioir  2.  Liens— for  salaries  and  wages,  sees.  1201,  1206^ 
C(MUr(»— before  Const.  I879»  see  02  CaL  407. 

§  114.  Except  as  in  the  last  preceding  section  provided, 
the  jurisdiction  of  the  Justices'  Courts  shall  nut,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  or  boats,  for  the  recovery  of 
seameD's  wages  for  a  voyage  performed  in  whole  or  in 
part  without  the  waters  of  this  State. 

Const.  Cal.  art.  6,  sec.  11. 

Courts  of  Hecord— see  sec.  34n. 

Restricted  jnrisdiction— see  sec.  112n. 

Actions  against  vessels—sec.  813  et  seq.\  sec.  825. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  public  offenses  committed  within  the  re- 
spective counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felony ; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  commit- 
ting a  willful  injury  to  property,  and  all  misdemeanors 
punishable  by  fine  not  exceeding  five  hundred  dollars,  or 
imprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Criminal  jniisdiction— Z)e5«r^<fl^  seamen,  2  Cal.  144, 145.  Jn  generait 
t  Cal.  86.   Misdemeanor » 63  Cal.  412. 


§  121  POLICE  COURTS.  6S 


CHAPTER  VI. 
POLICE    COX7RTB. 

S  121.  Provided  for  In  Political  Code. 

§  121.  Police  Courts  are  established  in  incorporated 
cities  and  counties,  cities,  and  towns,  and  their  organiza- 
tion, jurisdiction,  and  powers  provided  for  in  the  Political 
Code,  part  four. 

MCal.fi20. 
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CHAPTER  Vn. 

QBNERAL    FROVISIONB    RBSPSCTIira 
COURTS  OF  JX7STICE. 

AJITIOUB  I.  Pttblicitt  ot  Procbbdinos. 

n.    INCIDBNTAL  POWEBS  ASD  DUTIES  OV  GOUBTS. 

ni.  Judicial  Days. 

lY.    PBOOEEDI1708  IV  CASE  OV  ABSEROE  OV  JUDOB. 
v.    PBOV18IOV8     BB8PB0TUIO     PLAGES    OF    HOLDIVO 

COUBTS. 
YI.     BBALS  OV  COUBTS. 

ABTICLE  I. 

PUBIJOITT  OV  FBOOBBDnraS. 


I 


124.  Sittings,  public. 

125.  Sittings,  when  priTSte. 


§  124.  The  sittings  of  every  court  of  justice  shall  be 
public,  except  as  provided  in  the  next  section. 
V.  S.  Const,  art.  6,  sec.  1,  amdts. 

J  125.  In  an  action  for  divorce,  criminal  conversation, 
uction,  or  breach  of  promise  of  marriage,  the  court 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
be  private,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,  their  witnesses,  and  counsel; 
provided,  that  in  any  cause  the  court  may,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  or  all  other  witnesses  in  the  cause. 

Bivorce<-«reneralIy,  sec.  76,  sabd.  4.   Testimony  kopt  secret,  Folitt* 
cal  Code,  sec.  1032. 

Ezcliuion  of  witnessen— sec.  2043. 

ABTICLE  n. 

UlOIDEKTAL  POWEBB  AND  DUTIES  OV  COUBTS. 

1 128.  Powers  respecting  conduct  of  proceedings. 
S  129.  Courts  of  record  may  make  rules. 
S  180.  When  rules  take  effect. 

§  3L28.  Every  court  shall  have  power: 
1.  To  preserve  and  enforce  order  in  its  immediate  pret- 
ence; 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persons  empowered  to  condnct  a  judicial 
investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  judge  out  of  court,  in  an 
action  or  proceeding  pending  therein ; 

6.  To  control  in  furtherance  of  iustice,  the  conduct  of  its 
ministerial  officers,  and  of  all  otner  persons  in  any  man- 
ner connected  with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code ; 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
mcUse  them  conformable  to  law  and  justice. 

See  sec.  177. 

Contempt— sec.  1209;  also  sec.  906  et  seq.*  and  47  Cal.  132;  03  Cal.  204; 
Ex  parte  Cohn,  May  19tb,  1880. 

Subdivision  3.  Rules— sec.  129.  Judicial  officerB— Incidental 
powers,  etc.,  sees.  176-179. 

Subdivision  5.  People  v.  Center,  March  1st,  1880. 

Subdivision  6.  See  sec.  1985  et  seq. 

Subdivision  7.  See  sees.  2093-2097. 

Subdivision  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but  sucn  rules 
shall  neither  impose  any  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  for 
services. 

Powers  of  courts,  judges,  etc.— see  sees.  128, 177. 

Rules,  generally— f'n  Supreme  Court,  waiver,  Pickett  v.  Wallace, 
February  8th,  1880:  finality  of  decision,  Beed  v.  Allison,  April  5th,  1880; 
in  lower  courts,  6  Cal.  103;  G  Cal.  636;  18  Cal.  635;  29  Cal.  556;  81  CaL  101; 
S2CaL286. 

SUPREME  COURT  RULES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  seq. 

Argument— rule  18;  1  Cal.  197;  6  Cal.  636;  49  Cal.  374;  and  see  Bbibfs 
and  Points  and  authorities. 

Bank— hearing  of  causes  In.  rule  30;  rehearing,  generally,  7  Cal.  S83: 
11  CaL  341;  14  CiU.  684;  24  Cal.  190;  25  Cal.  653;  30  Cal.  462;  89  CaL  681;  48 
CaL  178;  46  Cal.  640;  48  C-U.  157;  50  Cal.  243;  52  Cal.  473. 


OpinloaB— rscordeO ,  n 
il;  geneTaUy,  sec.  I>3r. 

Paper-or  document,  i 
32;  luspection  or.  nile  27 
„Polnts— anil  authorities,  printed;  flllng,  mlsS,  subd.  1;  geacnllr.  * 
CaL  124;  2J  Cal.  15;,  WSi  if.  Cal.  37i28Cal.  <39iSL  Cal.  22? i  MmrtLn ». 
«qq]res.  Mo.  4^tJ9,  Feb^  7tli,  I97Q.  not  reaorted:  Kelly  v-  Morniu,  Feb. 
tnd.isaoj  Shay B.L»d:rB.Mg.Co.,Feb.mh,lBai);Bliii.Bootlie, Fob. 

lan.isw. 

Bscord— Tula  10;  dlmlniUlon  of,  mis  13;  see  Objeotios  or  Eicep- 
Uon  Co  Reconl. 
Reheariag— Sea  Bane. 
Hajactlon— ot  appLicant  for  llcenae,  rule  l,anliil.  S. 

SetUement— or  bill  ot  eieepllona,  'etc.,  on  daatu  or  dHabUlty  at 
Blatemeiit  of  case— accompanyliiK  points  and  antliorltlM,  rule  t, 

SabMimtion  of  reprHseniaUife— of  party  to  appeal,  mis  14;  uesee. 
Ud.,  SSATU.  pending  appeal. 

Ttansciipt— .:liTonuenit7i(,  chronological,  rule  6.  Slant  leaf,  rule  «. 
Crrlifieater  oi  clerk  below,  rulo  4;  of  opposing  attomej.  mla  9.  Cottt, 
nttuiure  to  certify,  rule  II:  of  printing  trSDscrlpt  anil  papers,  mlell. 
Crfnfmil  caiuei.  lime  limited  Caiflllng,  rule  i,  sund.  ^now  written  or 

Jlarcb  ist,  l8*i'Hlu'B.'Flnnl^?MMBh  l»3i.  18^  >VIine.  none  wbeo 
ralesvlolateil.rulee;  Id  Cn'Minal  causu.  lea  tbst  baadT   JVKair  and 
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HOI  V.  Flnnlgan,  March  IStb,  1880;  Reed  v.  Allison,  April  5th»  1880;  ex*  I 
tension  of  time,  rule  2,  subd.  6 ;  copies  for,  rule  2,  subd.  7.  Index,  alpha-  i 
betlcal,  rule  6.  Printed,  how,  rule  5;  may  be  by  clerk,  rule  10.  Huletf 
Tlolation  of,  see  Filing,  and  Douglas  v.  Fulda,  Feb.  9th,  1880.  Serving, 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  subd.  2 ;  of  copies  on 
adverse  attorney,  rule  9.  Title,  chain  of ,  in  tabular  form,  rule  2.  subd.  5; 
49  Gal.  193;  map  or  survey,  rule  7. 

Writs— prerogative,  application  for,  rule  28,45  Cal.  243;  47  Gal.  205;  50 
CaL  473;  and  see  sec.  51 ;  certiorari,  Issuance,  rule  23;  40  Gal.  483. 

§  130.  Rules  adopted  by  the  Supreme  Court  shall  take 
effect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ABTICLE  ni. 
JUDioiAL  Days. 

il33.  Days  on  which  courts,  etc.,  may  be  held. 
134.  Non-judicial  days. 
135.  Appointments  on  non-Judicial  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
next  section., 

Oonxts— list  of,  sec.  33;  Jurisdiction  of,  sec.  33n. 

§  134.  No  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  first  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twenty-fifth  day  of  December, 
on  a  day  in  which  an  election  is  held  throughout  the 
State,  or  on  a  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  the  following 
purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
"When  deliberating  on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  iu  a  proceeding  of  a  criminal  nature; 
provided,  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business ;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

HoUdays-Hsecs.  10, 11 ;  also,  sees.  12, 13. 

Oonrts  alwairs  open— sees.  47, 73. 

Injunctions  and  writs  of  prohibition— issuance  of,  sec.  76,  subd.  5. 

§  135.  If  any  day  mentioned  in  ifhe  last  section  hap- 
pen to  be  the  day  appointed  for  the  holding  or  sitting  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  be  deemed  ap- 
pointed for  or  adjourned. J^.the  next  day. 
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ARTICLE  IV. 

•  PBoosBDiiros  nr  Casb  of  Absbhos  ov  Jui>oa. 

i  139.  Adjonmment  for  absence  of  judge. 
S  140.  Adjoamment  till  next  regaUur  sesalon. 

§  139.  If  no  Judge  attend  on  the  day  appointed  for  th« 
holding  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
uave  been  adjourned,  before  noon,  the  Sheriff  or  Clert 
shall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
A.  M.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lowing day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
^\}^  t;©  adjourned  to  some  day  certain,  fixed  in  said 
oMer,  in  which  case  it  shall  be  so  adjourned. 

Arrival  of  judge— after  noon,  24  GaL  19, 

Son-judicial  day— sec.  135. 

1 140.  If  no  Judge  attend  for  one  week,  and  no  written 
order  be  made,  as  provided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
IH)uited  for  the  holding  of  the  next  regular  session. 

ftfemature  adjournment— 19  CaL  644. 

Sessions— see  sec.  73ii. 

ABTIGLE  V. 

Pbovisioits  Bespsotivo  Places  of  HoLnnro  Cotjbts. 

{  142.  Cbange  in  certain  cases  of  place  of  holding  court. 

f  143.  Parties  to  appear  at  place  appointed. 

f  144.  When  Sheruf  to  provide  court-rooms,  etc. 

§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
&t  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
ami  county,  county,  city,  or  town,  may,  by  an  order  filed 
^th  the  city  and  county  or  county  clerk,  and  published 
*8  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
Jisurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  build- 
^^R  appointed  for  holding  the  court,  may  render  it  neces- 
**^;  and  may,  in  the  same  manner,  revoke  the  order, 
and  in  bis  or  their  discretion,  appoint  another  place  in 
the  same  city  and  county,  county,  city,  or  town,  for  hold* 
*i>8  the  court. 
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§  143.  When  the  court  is  held  at  a  place  appointed,  as 
provided  in  the  last  section,  every  person  held  to  appeal 
at  the  court  must  appear  at  the  place  so  appointed. 

§  144.  If  suitable  rooms  for  holding  the  Superioi 
Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  lights,  and  stationery  sufficient  for  the  transao 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
county,  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  incurred, 
certilled  hj  the  Judge  or  judges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  oat 
of  the  general  fund  thereof. 


i 


ARTICLE  VI. 
Sbals  of  Coubts. 

147.  What  courts  shall  have  seals. 

148.  Seal  of  Supreme  Court. 

149.  Seals  of  Superior  Courts. 

150.  Seals  of  Police  Courts  of  cities  and  counties. 

151.  Seals,  how  provided:  private  seals,  when  used. 

152.  Clerk  of  court  to  keep  seal. 

153.  Seals  of  courts,  to  what  documents  affixed. 


§  147.  Each  of  the  following  courts  shall  have  a  seal; 

1st.    The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.   The  Police  Court  of  every  city  and  county. 

Seal  of  conxt— judicial  notice  taken  of,  sec.  1875,  subd.  4;  court  com' 
wiuioner  may  provide  official  seal,  sec.  259,  subd.  5. 

Seals— discussed,  sec.  14n;  »eal  not  test  of  court  of  record,  52  CaL 
124,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fou];ths  inches  in  diame- 
ter,  and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same;  "Superior  Court, ,  Cali- 

fomia,"  inserting  the  name  of  the  county,  or  city  and 


county;  proi'lded,  that  tlia  seal  o(  any  sucL  court,  which 
liafi  been  iLdopteil  previous  to  tJie  passage  o[  tbla  act, 
Bball  be  tbe  seal  of  aach  court,  uulil  aootber  be  adopted. 
See  Act  of  March  aisl,  1980,  (StaCates  ISW,  p,  es>,  rsllilating  writi, 
proeesa  aad  certiScates  Iraueil  [rom  Superior  Courta  belon  hM  jtro 

§  150.  The  Police  Court  of  every  city  and  county  may 
nse  Bjiy  seal   having  unon  it   Iba  inBOriplion,    "PolicB 

I    Court, ,"  (inaentug  tlie  name  of  the  city  and  county). 

I  S  ISl.  Courts  which  liftvo  not  the  neceasarv  seal  pro- 
vided, or  the  Judge  or  judjies  thereof,  sbutl  request  the 
Saperviaors  of  their  respective  eonnilea,  or  cities  and 
conntlea,  to  provide  the  same,  and  in  case  of  their  tajlare 
to  do  ao.  may  ordnr  the  Sheriff  to  prtvvide  the  same,  and 
ilieespeasB  thereof  shall  be  a  chor^  against  the  county 
or  city  and  county  treasury,  and  paid  out  of  the  genortu 
lund  thereof;  and  until  such  seal  be  provided,  the  Clerk 
of  each  court  may  use  bis  private  seal,  whenever  a  seal  ii 
requhred. 


S  152.   The  clerks  of  the  c 


t  shall  keep  the  seal 


S  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
ptnceedioe  therein  or  document,  except ; 

L  To  awrit; 

^  To  the  certillcate  of  probate  of  a  will,  or  of  the 
■nxiintineat  of  an  executec,  adminlatriLtor,  or  guardian; 

*  To  the  authentication  of  a  copy  of  a  record,  or 
otiier  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
kcopy  of  a  document  on  llle  in  the  office  of  the  Clerk. 

Bnli,  esnsrally--aea.  It,  uulaots. 
Cora  crv.  FBoo.— 1'. 


TITLE  n. 

Judicial  Officers. 

Ohafhsb  I.    Judicial  Officers  in  qemebal.    §§  166-16t 
IL    Powers  akd  Duties  of  Judges  at  Cham- 
bers.   §§  165-166. 
m.    Disqualifications  of  Judges.     §§  170-172. 
rv.    Incidental  Powers  and  Duties  of  Judi- 
cial Officers.    §§  176-179. 
Y.    Miscellaneous     Provisions     BssPEcriNa 
Courts  and  Judicial  Officers.   §§ 
182-187. 

[74] 


CHAPTER  I. 
JUDICIAI.  OFFZCBRS  IN  GZOTIiRAL. 


InsUglblH  [u  oiher  Cbui  JuUlcial  Dfflca. 

§  I5&  No  person  Hhall  be  eligible  to  the  office  of  Chief 
at  Ajiaociate  Justice  of  tbe  Bupreme  Court,  unless  he 
ihall  have  been  a  citizen  of  tbe  Uiilted  Stales  and  a  reat- 
deat  of  this  State  for  two  yeam  next  precediuK  bis  eiectloa 
01  appointment,  nor  unless  iie  Hbalf  haTo  been  admitted 
to  practice  before  the  Supreme  Court  of  tbe  State. 

AVonuj-~admiludW'^t  SaprrmtCatn:  oUierwliie  Cbafon  ConM. 
GlL  ISD,  ut.  «,sh:.  33),  see  33  CoJ.  3!M. 

g  157.  No  person  Hhall  be  elici^le  to  the  oStce  of  Judge 
dI  a  Superior  Court  unless  ha  shall  have  been  a  oitizea  of 
the  United  States  and  a  resident  of  this  State  for  two 


a  practice  before  tbo 


Jin  whiuli 
,  and  within  the  et 


3  Jail 


imd  DO  pecaon  sliall  be  eligible  to  the  office  of  juatice  ot 
the  peace  unless  he  eball  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  uit7  and  count;,  or 
oonnty,  In  whiob  he  i*  to  serve  for  one  year  nest  preced- 
ing hiB  election  or  appointment. 

§  160.  If,  by  reason  ot  aickuess,  abaeneo,  disability,  or 
other  cause,  a  regular  session  of  the  Superior  Court  can- 
aot  be  beld  In  any  county  by  tbe  Judge  or  jadoea  thereot, 
oiby  a  Superior  JndEB.  requested  by  liim  or  them  to  hoia 
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such  court,  a  certificate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Governor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  such 
court;  and  a  Judge  so  holding  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  go- 
ing to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas> 
ury  of  the  county  where  such  court  is  held,  and  paid  ont 
of  the  general  fund  thereof. 

See  sec.  71. 

Under  Oonst  Oal.  1849~proper,  1  Gal.  379;  2  GaL  207. 

By  consent— 28  Gal.  472;  40  Gal.  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judges 
of  the  Superior  Courts  shall  be  ineligible  to  any  other 
office  or  public  employment  than  a  judicial  office  or  em- 
ployment during  the  term  for  which  they  shall  have  been 
elected. 

Const.  GaL  art.  6,  sec  18. 


CHAPTETt   n. 
FOTKTBRS  OF  JUDQES  AT  CHAMBBRS. 


|[  jD3tlc» 


S  165.  The  Jnaticesot  the  Supreme  Court,  or  aar  of 
them,  may,  at  cbamliera.  grunt  all  ordera  and  writs  wldRh 
ajB  usually  granted  in  tlie  first  instance  upon  aa  exparta 
application,  except  irrlts  of  mandamus,  certlorail,  and 
proLlbition;  and  may.  in  their  discretion,  bear  applica- 
tions to  discharKe  such  orders  and  writs. 

8«  sac.  lie;  also  aeca.  1T1,  Ha.  ITfl. 

§  166.  The  Judge  or  JiidRBs  of  a  Snperior  Court,  or 
■oy  of  tbem,  may,  at  chambers,  grant  all  orders  and  writs 
vtiich  are  usually  granted  in  the  llrst  Instance  upon  an  ex 
parte  application,  and  may,  at  cliamberx,  tieai  and  dia- 
poMof  each  orders  and  writs;  andmsyalso,  at  chamben, 
ftppoint  appraisers,  receive  inventories  and  accounts  to  be 
Bled,  suspend  the  powers  of  executors,  adtaisistratorH,  or 
goardians  in  tbe  cases  Dlionred  by  law,  grant  special  let- 
tars  of   administration  or  miardlansblp,  approve  claims 

and  bonds,  and  direct  the  war""""  f-..™  i'- ■  -'  -■■ 

Wills  nnd  process   necessary 
powers  in  matters  of  probate. 


_Powerat  cliombBrs,  BBnerally-lO  Cal.Mti  17  Cill.37i;  n  Cal 
WCal.  UD.iWi  uiCal.  tTf;  34  Cai.  331;  9>Cal.!t:  3;  Cal,  IS;  aacul 
MCol.N;  <9CliLU9. 
MoUoni  for  new  trUli—lieBrfl  at  thamlifln  before  ctange  at 


§g  170-2  DISQUALIFIOATIONS  OF  JUDGBS,  18' 


CHAPTER  in. 
DZSQUAUFICATIONS  OF  JTTDaBS. 

!170.  Disqnaliflcatlons  to  sit  or  act. 
171.  Certain  Judges  not  to  practice  law. 
172.  No  judicial  officer  to  have  partner  practicing  law. 

§  170.  No  Justice,  Judge,  or  Justice  of  the  Peace,  shall 
sit  or  act  as  such  in  any  action  or  proceeding;: 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanffuini^ 
or  affinity  within  the  third  degree,  computed  according  to 
the  rales  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
pa^y  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to  the 
arrangement  of  the  calendar  or  the  regulation  of  the 
order  of  business,  nor  to  the  power  of  transfexxing  the 
action  or  proceeding  to  some  otiier  court. 

Partiality— remedy  for,  24  Cal.  34;  28  Cal.  492. 

Diaqnalification— when  none,  12  Cal.  523;  18  Gal.  186;  vitlaAeB  tii40* 
ment,  24  Cal.  76. 

Change  of  ▼enue— sec.  397,  subd.  4;  sec.  398. 

Subdivision  l.  Party  or  interested— 37  Gal.  190. 

SuBDivisioir  2.  Related— third  degree,  23  CaL  693;  24  CaL  76;  mlef 
of  law,  Civil  Code,  sees.  1392, 1393. 

SUBDivisiov  3.  Judge— acting  as  attorney,  sec.  171. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  shall  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides.  [In  effect  March 
14th.  1881.1 

§  172,  No  Justice,  Judge,  or  other  elective  judicial  of- 
ficer, or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 


CHAPTER  rV. 


i(  iadiesout  of  ra 
T  (udklul  offioen 


179.  loEmau 

3  176.  A  Justlca  or  Judge  mayexerciss  outof  court  all 
tlie  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  coDtradiatioguisiied  from  the  court. 

§  177.  Every  iudicial  officer  aball  have  power: 

1.  To  preserve  and  enforce  order  ia  bis  immediate  prei- 
euce,  and  ia  proceedings  before  liim,  wben  La  Is  engaged 
in  tlie  performance  of  official  duty; 

2.  To  compeL  obedianca  to  Lis  lawful  orders  aa  provided 
in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  ft 
proceeding  before  him,  in  the  cases  and  manner  provided 
in  this  Code; 

4.  To  administer  oatbs  to  persons  in  a  proceeding  peud' 
ing  before  bim.  and  in  all  otlier  cases  wliere  it  may  be 
necessary  in  the  axeruisa  of  bis  powers  and  duties. 


§  17Sl  For  the  effectual  execciae  of  the  powers  con- 
ferred by  the  laat  auction,  a  judicial  ofBcet  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

8179.  Each  of  tbe  Justices  of  the  Supreme  Conrv 
am  Judges  of  tbe  Superior  Courts,  shsll  have  power  In 
any  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
in lug  city  and  county,  or  county,  an^  a  Judge  of  a  Police 
or  inferior  court  within  bia  city  and  county,  city,  or  town, 
to  take  and  certify: 

I.  The  proof  and  acknowlodfcment  of  a  conveyance  of 
nal  property,  or  of  any  other  wiitten  iostiument ; 
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2.  The  acknowledgment  of  satisfaction  of  a  judgment 
of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

Subdivision  l.   Real  property—conveyance  of,  see  sec.  1971. 

Subdivision  2.   Satisfaction  of  judgment— sec.  675. 

Subdivision  8.  Affidavit— sec.  2009  et  seq.    Deposition— «ee.  2019 
et  seq. 


CHAPTER   V. 


H.  UBHia  to  eiaij  jutlarUctloii  Into  «SeM. 

%  182.  It  an  application  for  an  order  made  to  a  Judga 
''.'■  _i\  court  in  which  the  action  or  pcoceediDg  ia  ponding,  is 
J'  fiusd  in  %F hole  or  in  part,  or  ia  granted  tonditionallj',  no 
- 1  Lisoqueut  npplioatioii  for  the  eame  order  aliall  be  mads 
■  '  any  Court  Commissioner,  ornny  other  Judge,  eieept  of 

'■'     ■;  bat  nothing  in  tliifl  BBCtion  applief  ' — "* 

.  lor  informality  in  '' 

neoesBurj  to  obtain  the  order,  a 
libeny  to  renew  the  same. 

CM^On  aod  motions  gsneraUT-^dc.  I0O3  ei  teq. 

Orden,  flppealablo--&ec.  Kt3,  idImL  i. 

UberlrloiBneir  appllcBtlon— ItO^.lIaa;  WCal.iU. 

§  183.  A  violation  of  the  last  section  may  tie  punished 
aa  n  conteinpt;  and  an  order  made  contrary  thereto  may 
ha  reyoked  by  tba  Judge  or  Commissioner  who  mado  it,  or 
vacated  by  a  Judgo  ot  the  court  in  wliioh  the  itction  oi 
proceeding  is  pending. 

&x  parte  order— vacating  or  mocUCyLnff.&eo. 037. 

B  184.  No  proceeding  in  any  court  ot  Justice,  in  an 
action  or  special  proceeding  peuding  therein,  shall  be  nf- 
fecled  by  a  vacancy  in  tho  office  of  aJl  or  any  of  the 
jiidgea  thereof. 

Viancj—aea,  *!,  TO. 

§  135.  Every  written  proceeding  in  a  court  of  Justice 
to  thla  Stale  stall  bo  in  tlio  English  language,  and  Judl- 
gIbI  proceedings  shall  ba  conducted,  preserved,  and  pab- 
liihed  in  no  otber. 
Ward!  and  phraaaa— InterprslaUoa  of.  Beeiu  IS,  IT. 


§§  186-7         lOBCELLAinGOUS  PBOvmoira.  S 

§  186.  Such  abbreviations  as  are  in  common  nse  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner. 

See  sec.  I85n. 

§  187.  When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  bv  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  c&Try  it  into 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code. 

Stipulation  enforcing— 63  Cal.  6S0. 

Process— Authority  over,  48  Cal.  133. 

Suitable  mode  of  proceeding— adopted,  50  Cal.  839,  Mi. 


Persons  Specially  ^vested  with  PowexB 
of  a  Judicial  Nature, 


|§  190-2  JUBOB8.  8A 


CHAPTER  I. 
JURORS. 

ABTIOLB   L    jDUOItS  IN  OIEirBBAL. 

IL    QUAJ^IFIOATIONB  AND  EZSVPTTOirS  OF  JVBOBS. 

ni.   Or    Sblbotinq   and    RBTUBNiNa   JuBOBS    won 

Courts  of  Record. 
rv.   Of  Drawing  Jurors  for  Courts  of  Rboord. 
V.   Of  Summoning  Jurors  for  Courts  of  Rsoord. 
YL  Of  summonino  Jurors  for  Courts  not  of  Rbo* 

ord. 
YIL   Of  Summonino  Jurors  of  inqubst. 
VIIL   Obedikncb  to  Summons,  how  Enfobobd. 
IX.   Of  Impannblino  Grand  Juries. 
Z.   Of  Impannblino  Trlal  Juries  nr  Courts  of 

Record. 
XI.  Of  Impannblino  Tbial  Jubibs  in  Coubts  not  of 

Record. 
xn.  Of  Impannblino  Juries  of  Inqubst. 

ARTICLE  L 

JUBOBS  in  OENEBAL. 

190.  Jury  defined. 

191.  Different  kinds  of  Juries. 
I  192.  Grand  Jury  defined. 

193.  Trial  Jury  defined. 
I  194.  Number  of  a  trial  Jury. 
I  195.  Jury  of  inquest  defined. 

§  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
witli  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— qualifications  and  exemptions,  sees.  198-202;  selecting  and 
summoning,  sees.  204-238;  Impannelinff,  sees.  241-254. 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries;     . 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  bodv  of  men;  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jary,  impanneling  —  sees.  241-242.  How  often  drawn- 
Const.  CaL  art.  1,  sec.  8. 


jmpeteaC  jurisdictioQ.  and  awora  totiy  sod  determine, 

^Teidict,  a  question  of  fnct, 
I  Tilal  bf  jgry— flecj.  GOO-CIS. 

I  Teidlct-nlieonMilnoti»nii«iilmoiiB,Co[ut.C«L»rt.l,»ec.T.   Be* 
■bo,  net.  619. 

§  194.  A  trial  jury  ahaW  consist  of  twelve  men;  pro- 
v&d,  that  in  civil  actions  nnil  casea  of  misilemcanor,  it 
may  consist  of  twcire,  or  of  any  number  less  tliau  twelve, 
upon  wliicli  tbe  parties  may  agree  in  open  court. 

Leu  tban  twslYs— Conit.  Cnl.art.  l,s«c.  1\  wiilaes  IS  Col,  410. 

§  195.  A  jury  of  inquest  is  a  body  of  incn  suiutcoued 
frnm  the  citizens  of  ft  particular  district  before  the  Slieriff, 
Coroaer,  or  other  ministerial  officer,  to  inquiia  of  partic- 
olar  facts. 

ARTICLE  n. 

UOAUTIOATIOKB  AHO  EnKPTlOBB  OV  JDBOBS. 

f  IBB.  VTho  competent  to  act  u  luror. 
Im.  WnDDoIcDmnelesttooctHsjuror. 

!a>l!  Who  msT  ije  eicused. 
202.  Affldavllof  cl^m  toeiemptloo. 

9  19B.  A  person  is  competent  to  act  as  juror  If  be  'be; 

1.  A  cttlzeu  of  the  Uniteil  States  of  tLe  age  of  twenty- 
one  jears,  who  shall  have  been  a  residant  of  the  State  one 
Tear,  and  of  tbe  county,  or  city  and  county,  ninety  days 
DC  Fore  being  aalected  and  returned; 

2.  Id  possession  of  his  natural  faculties,  and  of  ordi- 
nary intellige  nee.  and  not  decrepit; 

3.  Possessed  of  aatlicient  knowledge  of  the  English  lan- 
eoiiee; 

i.  Assessed  on  the  last  asBessment'ToU  of  the  county,  or 
city  and  county,  on  property  belongiog  to  him. 
ScBDmeiOK  1,    AUens-noc  competeol,  11  Csl.  S32;  si  Cal.  om. 

ElscUr— Juror  rormeily  had  to  In— a  CaL  IDS. 


snoDiviBiow  *.  31  ci^.  en. 

§  199.  A  person  is  not  competent  to  act  as  a  luior: 
1.  Who  does  not  possess  the  qualifications  prescilbed 
by  the  preceding  section;  or, 
CoOB  Civ.  Proc— «. 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 

,  1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hcfipital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  iPrison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy^"',  or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  q;r  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  sach 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

SUBDZVIBION  11— Exempt  fireman- Political  Code,  sees.  3339, 3340' 

§  201.  A  juror  shall  not  be  excused  by  a  court  fof 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruo*  i 
tion  to  his  property,  or  of  property  intrusted  to  him,  | 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  hif 
absence. 


§  202.  IE  apenon,  esempt  from  liability  Iq  act  as  a 
juror,  as  provided  ia  sectiou  two  hundred,  lie  emiunoaed 
a3  ft  juror,  he  may  make  and  transmit  ills  atfidavit  to  the 
cterk  of  the  court  for  which  he  ia  summonMl,  Ktatlnff  fala 
office,  occupation,  orpinplayment-  and  itucli  alBditvit  ihBlI 
be  delivereii  by  tbB  Clerk  to  tlio  Judge  of  the  court  wbeni 
the  uame  of  such  peraou  is  called,  aud  if  sufficient  in  Bub- 
stance,  shall  be  recelTed  as  nu  cxoubo  for  noD'attendaDOu 
in  ponwiu.    The  affldaTit  Bball  then  bo  filed  by  the  Cletk. 


Or  BELsoTina  akd  RirmtHno  JtntoRi. 

BM.   JniyllstSibrwhon)  aBawhentotwmiMle. 


g  204.  In  the  mouth  of  January  in  each  year  it  shall  be 
the  duty  of  the  Superior  Court  In  each  of  the  rounties  of 
this  State  to  make  an  order  desiKO'i'^'QB  Cliu  estimated 
number  of  ^nd  jurors,  and  also  the  number  of  I  riiil  ju- 
rora,  that  will,  in  the  opinion  of  said  court,  hortTiiiri><!  for 
the  transaction  of  the  business  of  the  court,  ami  Hm  trial 
of  caiUsea  therein,  dariogthe  euBuioRyear;  atid  iuiumli- 
ately  after  said  order  shall  be  made,  the  board  of  super' 
visors  shall  select,  aa  provided  in  the  next  section,  a  list 
of  porsoDS  to  serve  as  Krand  jurors,  and  also  a  list  of  pet' 
sons  to  serve  as  trial  jurors,  in  the  Superior  Court  of  sail) 
county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
rrrs  Hhall  be  provided.  In  cities  and  counties  having  over 
<^it<!  Iiiindred  thousand  Inhabitants,  such  selection  shall 
I"-  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
iif  iliem  if  all  do  not  attend.    [In  effect  Jan.  Isc,  1X8^.  | 

g  205.  They  shall  proceed  to  select  and  list  the  grand 
jiiri>rs  required  by  said  order  of  the  Superior  Court,  and 
then  select  and  list  the  trial  jurors  required  by  said  order. 
Said  selections  and  listings  sbnli  be  made  of  persons  suit- 
able and  competent  to  serve  as  jurors,  who  are  assessed 
on  the  IflGt  precedinK  assessment  roll  of  such  county,  or 
oity  and  county;  and  in  mabtngsuch  selections  they  shall 
lake  the  names  of  such  only  as  are  not  exempt  from  serv- 
ing, who  are  in  possession  of  tbeir  natural  faoulties,  and 
□ot  infirm  or  decrepit;  of  fair  character,  and  approved  In- 
tegrity, and  of  sound  judgment     [lu  effect  Jan.  Ist,  1883.] 


206-14  JUBOBS. 

§  206.  The  list  of  JTirors,  to  be  made  as  proTided  ii 
the  preceding  section,  shall  contain  the  number  of  pen 
sons  wliich  shall  have  been  designated  by  the  court  in  it 
order.  The  names  for  such  lists  shall  be  selected  froi 
the  different  wards  or  townships  of  the  respective  com 
ties,  in  proportion  to  the  number  of  inhabitants  therein,] 
as  nearly  as  the  same  can  be  estimated  bv  the  persoi 
making  said  lists;  and  said  lists  shall  be  kept  separai 
and  distinct  one  from  the  other.    [In  effect  Jan.  1st,  1882.]| 

§  208.  Certified  lists  of  the  persons  so  selected  to 
serve  as  grand  jurors  and  as  trial  jurors  shall  at  once  be 

g laced  in  possession  of  the  county  clerk.     [Approved 
[arch  7th,  1881;  to  take  effect  July  1st,  1882.] 

§  209.  On  receiving  such  lists,  the  county  clerk  shall 
file  the  same  in  his  office,  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  to 
serve  as  grand  jurors  in  a  box,  to  be  called  tlie  "grand I 
jury  box";  and  those  liaving  on  them  the  names  of  the' 
persons  selected  to  serve  as  trial  jurors,  in  a  box  to  be 
called  the  *'  trial  jury  box."    [In  effect  July  1st,  1882.  ] 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons  drawn  for  grand  jurors 
shall  be  drawn  from  the  '*^grand  jury  box,"  and  the  names 
of  persons  for  trial  jurors  shall  be  drawn  from  the  **  trial 
jury  box";  and  if,  at  the  end  of  the  year,  there  shall  be 
the  names  of  persons  in  either  of  the  said  jury  boxes  -who 
may  not  have  been  drawn  during  the  year  to  serve,  and 
have  not  served  as  jurors,  the  names  of  such  persons  may 
be  placed  on  the  list  of  jurors  drawn  for  the  succeeding 
year.    [In  effect  Jan.  1st,  1882.] 


ARTICLE  IV. 

Ov  Drawing  Jurobs  fob  Cottbts  of  Beoobd. 

S  214.  Order  of  judge  or  judges  for  drawing  of  jury. 

f  21i).  Sheriff  to  be  notified. 

I  219.  Drawing,  how  conducted. 

S  220.  Preservation  of  ballots  drawn. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 


a  an;  cnuse  or  causea  at  lasiie  in  sniil  court,  and 
J  in  attendance,  the  court  may  uuka  no  ordot  di- 
„  ft  trial  jury  to  be  drawn,  and  summoned  to  nitend 
re  said  court.  Such  order  sliall  apeclfy  llie  number  of 
jMiufs  to  be  drawn,  and  the  tiroe  at  wliieh  tlie  jarora  are 
requlreil  to  attend.  And  the  court  may  direct  ttiat  bucIi 
causes,  eilber  criminal  or  civil,  in  wlilcli  a  jury  may  be 
reqnired.  or  la  wliich  a  jury  raay  liaye  been  demanded, 
be  continued  and  lixed  fur  trial  when  a  jury  slialt  ba  in 
Btlendance. 
8B[i«tiiir  Oonna— iicc].  en-TD. 

S  215.    ImroediatBly  upon  tlie  order  mentioaed  In  Ibe 

'iliUK  sectioa  being  made,  the  clerk  ahall.  In  the  pm^ 

"F  the  court,  proceed  to  dmtr  tbe  jurors  from  tba 

.  jury  box."     [In  effect  Jan.  1st,  1883.] 

:  219.    The  clerk  muHt  conduct  said  dranring  as  tol- 

1-  He  must  shake  tliB  box  Qontaininft  tbe  nam""  nf  tlm 
trial  Inrota,  so  a '-  ■■--  -" '  " 

draw  from  said  box  as  many  slips  el 
by  O'e  court. 

2.  A,  minute  of  The  drawing  shall  be  entered  in  the 
minutes  of  tbe  court:,  which  aiuat  sbow  tbe  name  oa  each 
■lip  of  paper  so  drawu  from  said  jury  box. 

3.  It  tbe  name  of  any  person  is  drawn  from  said  bos 
who  is  deceased  or  insane,  or  who  may  hai'e  permanently 
Mmoved  from  the  county,  or  who  Is  exempt  from  jury 
"errtce,  and  tbe  fact  shall  be  made  to  appear  to  the  aatis- 
isctlDQ  of  tbe  court,  tbe  name  of  such  person  shall  be 
cioltted  from  tlie  list,  and  tbe  slip  of  paper  liavins  such 
name  en  It  sIirII  be  deatroreil,  and  another  juror  drawn 
ID  liis  place,  and  tbe  fact  shall  ba  entered  upon  the  min- 
Was  of  the  court-  The  same  proceeding  shall  bo  had  aa 
often  as  luay  be  necessary,  until  tbe  whole  number  of 
JDrors  required  be  drawn.  After  tba  drawing  shall  be 
completed,  the  cleric  shall  make  a  copy  ot  the  list  of 
xomes  of  tlie  persons  so  drawn,  anil  certify  tbe  same.  la 
Ilia  certidcaCs  be  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  tbe  aumher  ot  the  jurors  drawn,  and  the- 
time  when  and  the  place  where  such  jarora  are  required 
tKiHnpear.  Such  eertiflcaCB  and  list  shall  be  delivered  to 
tlieahcrifffor  service.    [In  effect  Jan.  Ist,  1883,] 

g  220.  After  a  drawiug  of  persons  to  serve  as  jurors, 
'iio  olerk  shall  preserva  the  ^lallots  druwu.  and  at  the 
dose  of  the  seBsion  or  sessioas  for  which  the  drawing  wa» 
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had,  be  shall  replace  in  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  them  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ARTICLE  V. 
Ov  SmcMONiNG  JunoBS  Fon  Courts  of  Beoobd. 

i225.  Sheriff  to  summon  jurors,  how. 
226.  Of  drawiuff  and  summoning  jurors  to  attend  forthwith. 
227.  Of  summoning  jurors  to  complete  a  panel. 
S  228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg' 
ular  session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Ohjection  to  juror— name  not  on  venire,  9  Cal.  537. 

Return— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf* 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurora, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jury— 4  Cal.  218;  43  Cal.  344;  46  Cal.  47;  47  Cal.  9S,  134;  People 
r.  Ah  Chung,  May  22nd,  1880. 

EUaor- 14  Cal.  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualitications  of  jurors  to 
complete  the  panel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sherift 


§  235.  Juries  of  inquest  shall  be  summoned  by  the 
ofiicer  before  whom  the  proceedings  in  wliich  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  thena 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 
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or  elisor  shall  summon  the  number  so  ordered  accordingly         i 
and  return  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ARTICLE  VI. 

Of  SiTMMOirnro  Jitbobs  for  Coubts  kot  of  Beoobd 

»  230.  Jurors  for  Justices*  or  Police  Courts. 
8  231.  How  to  be  summoned. 
S  232.  Officer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
UDon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of'  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  ofiicer  summoning  such  jurors  shall,  at  the  t 

time  fixed  in  the  order  for  their  appearance,  return  it  to  I 

the  court  with  a  list  of  the  persons  summoned  indorsed  f 
thereon. 

ABTICLE  VIL  [ 

Of  SmcMomiro  Juries  of  Inquest.  ' 

S  235.  How  to  be  summoned.  ;■ 
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ABTiCLE  ym. 

OBSDISVOB  to  SXTMUOHfS,  HOW  BKFOBOED. 

S  238.  Attachment  and  fine. 

§  238.  Any  juror  summoned,  who  willfully  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heaurd. 

ARTICLE  IX. 

Or  iHFAmncLiNO  Grand  Jubibs. 

I  241.  Grand  jury,  when  to  he  impanneled. 

8  242.  How  constituted. 

S  243.  Manner  of  impannellng  prescribed  in  Penal  Code. 

§  241.  Every  Superior  Court,  whenever  in  the  opinion 
of  the  court  the  public  interest  must  require  it,  may 
make  and  file  with  the  county  clerk  an  order  directing  a 
jury  to  be  drawn,  and  designating  the  number,  which,  in 
case  of  a  grand  iury,  shall  not  be  less  than  twenty-five 
nor  more  than  thirty.  In  all  counties  having  less  than 
three  Superior  Court  judges,  there  shall  be  one  grand  jury 
drawn  and  impanneled  in  each  year;  and  in  £ul  counties 
having  three  or  more  Superior  Court  judges,  there  shall 
be  two  grand  juries  drawn  and  impanneled  in  each  year. 
Sucli  order  must  designate  the  time  at  which  the  drawing 
will  take  place.  The  names  of  such  jurors  shall  be 
drawn,  the  List  of  names  certiiled  and  summoned,  as  pro- 
vided for  drawing  and  summoning  trial  jurors;  and  the 
names  of  any  persons  drawn,  who  may  not  be  impanneled 
upon  the  grand  jury,  may  be  again  placed  in  the  grand 
jury  box.    [In  effect  Jan.  1st,  1882.] 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
80  drawn  shall  constitute  the  grand  jury.    If  less  than 


I 
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I 
nineteen  of  such  persons  are  present,  the  panel  maj  be  ; 
filled  as  provided  m  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
crnired,  the  requisite  number  shall  be  obtained  by  writing 
the  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  tbem  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jury— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  Penal  Code,  sees.  894-fiOl. 

ABTICLE  X. 

Or  JxPAxnrELTSQ  Tbial  Juries  nr  Ck>UBT8  of  Uboobd. 

I  246.  Clerk  to  call  list  of  jurors  siunmoned. 

S  247.  Maimer  of  impannellng  prescribed  in  iMUt  two. 

§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  liear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
80  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  box, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  reciuired,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Civil  action— see  sees.  600-604. 

Criminal  case— see  Penal  Code,  sees.  102}5-1088. 

■ 

ABTICLE  XI. 

Of  licPAVKisLiNa  Triax  Jttbiss  in  CotntTS  iroT  ov  Bxcoan.  i 

I  250.  Proceedings  in  forming  jury.  C 

$  251.  lianner  or  impanneling.  i 

§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior   courts,  the  list  of  jurors  • 
Bummoned  must  be  called,  and  the  names  of  those  at-  j 
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tending  and  not  excused  must  be  written  upon  separate 
slips  01  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  dox,  from  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  tbej 
iury  must  be  impanneled  as  provided  in  the  Penal  Code; 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ABTICLE  Xn. 

Of  iMPANzncLnra  jububs  ov  iNQinssT. 

S  254.  Manner  of  impannellug. 

§  254.  The  manner  of  impanneling  juries  of  inquest  is  { 
prescribed  in  the  provisions  of  the  different  codes  relat- 
mg  to  such  inquests. 


S5  COUBT  COMMIS8IONES8.  §§ 


CHAPTER  n. 
COURT  COMMISSIONERS. 


I 


258.  Appointment  aiid  qtialiflcatloiu. 

259.  Powers  of  Court  Coramlssionenu 


§  258.  The  Superior  Court  of  every  city  and  county  in 
the  State  may  appoint  six  commissioners,  to  be  designated 
each  as  **  Court  Commissioners  **  of  such  city  and  county; 
and  the  Superior  Court  of  every  other  county  in  the  State 
may  appoint  one  commissioner,  to  be  designated  as  "Court 
Commissioner"  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the  pleasure  of  the  courts  appoint- 
ing them. 

CoasL  CaL  art.  6,  sec.  14. 

§  259.  Every  Court  Commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su- 
perior Court  of  the  county,  or  city  and  county,  for  which 
he  is  appointed;  provided^  that  he  shall  have  power  to 
hear  and  determine  such  motions  only  in  the  aosence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
Court  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  any  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to  • 
such  report  within  five  days  after  written  notice  that  the  i 
same  has  been  filed,  and  may  argue  his  exceptions  before  1 
the  court  on  giving  notice  of  motion  for  that  purpose ;  . 

3.  To  take  and  approve  bonds  and  undertakings  when-  | 
ever  the  same  may  be  required  fn  actions  or  proceedings 

in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
the  courts  of  this  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  and  proof  oj 
deeds,  mortgages,  and  other  instruments  requiring  proof 
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or  acknowledgment  for  any  purpose  under  the  laws  o 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  al- 
lowed by  law  to  notaries  public  in  this  State  for  like  se^ 
▼ices ;  provided,  that  this  subdivision  shall  not  apply  to 
anjr  services  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved tne  words  *' Court  Commissioner"  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

^dloial  powers— peraons  having,  order  enforced  before,  see.  1S8> 
siioa.  2. 

SUBDTVisioir  1.  Ex  parte  matters— eec.  166.  Znjnnotion— befofe 
eodes,  28  CaL  497.   Extensions  of  time— before  codes,  S7  GaL  338. 

SUBDivisioir  2.  Reference— Harris  v.  8.  F.  8.  B.  Co.  41  GaL  4M; 
generally,  sec.  638  et  »eq. 

SUBDivisioir  8.  Sureties  on  andertaUngs— see  sec.  1057.  Oatiis 
'See  sec.  128,  subd.  7 ;  sec.  177,  subd.  4.  Other  acts— see  sec  179,  sal)ds. 
1,  S,  and  notes. 

SUBDTVisiOH  4.  Fees— Const.  CaL  art.  6,  sec  IS. 

SUBDrTisioH  6.  Seals— discussed,  sec.  14«. 


TITLE  tV. 
rial  Officers  of  Courts  of  Justice; 
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OF  MLNlHTEJGtlAL  OFFICERS  GKNEBAUiT. 


CHAPTER   I. 

OF  MINISTERIAL  OFFICBRS   QBNZSRALLT. 

282.  Election,  powers,  and  duties,  wbere  prescribed. 

§  262.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of   the  Attorney-General,  Clerk  of  the  Su- 

Sreme  Court,  Reporter  of  the  Decisions  of  the  Supreme 
Ourt,  clerks,  sheriffs,  and  coroners,  are  prescribed  m  tlio 
Political  and  Penal  Codes. 

lyOnisterlal  officers  in  general— see  Const.  CaL  art.  6,  see.  14;  Po- 
litical Code,  sees.  865. 1090, 1031, 1058, 4112  to  4114, 4116, 4175  to  419S.4205, 
4206. 4314,4315, 4332,4333:  Penal  Code,  sees.  1567, 1507. 1612;  4  CaL  1W,967; 
6  Cal.  92;  16  Cal.  68;  25  CaL  188;  35  Cal.  712;  86  Cal.  202. 

Reporter  of  decisions— of  Supreme  Court,  Const.  OaL  art  6,  lec  M| 
Political  Code,  sees.  767, 768, 771  et  set. 


SECBETABIES  AlTD  BAILIFFS.  §S  265-6 


CHAPTER  II. 

SECRETARIES  AND  BAILIFFS  OF  THB  SU- 
PREME  COURT. 

S  265.  Appointment. 

I  266.  Tenure  of  office,  and  duties. 

« 

§  265.  The  Justices  of  the  Supreme  Court  may  appoint 
t\7o  secretaries  and  two  hailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

§  266.  The  secretaries  and  bailiffs  shall  hold  their 
offices  at  the  pleasure  of  the  justices,  and  shall  perform 
sach  duties  as  may  be  required  of  them  by  the  court  or 
any  justice  thereof. 


!  1 

I 


CHAPTEE  m. 
PHONOGRAPHIC  REPORTERS. 

honofTBplilo  repoitera  for  SnpremB  Coart,  irbere  prOTlded  for. 


3  269.  The  Judge  or  Judges  ot  any  Superior  Court  In 
thaStaCemay  appoint  a  competent  plioDOzrapliic  Reporter,  . 
ocas  many  sucli  reporters  as  tlicre  are  judges,  to  be  known 
a't  official  Reporter  or  reporteis  of  eiich  court,  and  to  hold 
oQice  during  tlie  pieaaure  of  the  Judge  or  judges  appoint- 
io;  them.  Such  lieporter,  or  any  one  of  tiiem,  where 
tlisreare  two  or  more,  shall,  at  the  request  of  either  party, 
orof  the  court  in  a  civil  action  or  proceeding,  and  on  the 
orlerof  the  court,  tbe  District  Attorney,  or  the  attorney 
fo:  defendant  in  a  criminal  action  or  proceeding,  talis 
dawn  in  short-band  all  tlie  testimony,  the  objections 
miide,  the  rulings  of  the  court,  the  oscepcions  taken,  and 
._.i  . — . — .; — g  given,  and  if  directed  by  the  c — '  "' 

^her  party,  shall  —'•'■-- ' 

.:ial  of  such  case 

verity  and  file  it  with  the  Clerk  of  the  Court  in  wbicb  tUe 
cuse  was  tried. 

Cods  amendments— before  Const.  IBID,  sec  49  CaL  lis. 

railore  to  me-eCtect  ot,  40  Col.  Ml. 

S  270.  No  person  shall  be  appointed  to  tbe  position  of 
ofiicial  Reporter  of  any  court  in  this  State,  eicept  upon 
satisfactory  evidence  o:  good  moral  character,  and  with- 
oi.t  being  first  examined  as  to  his  competency  by  at  least 
three  membeia  of  the  bar  practicing  in  said  court,  such 
mambers  to  be  designated  by  tbe  Judse  or  judges  of  said 
court.  The  committee  of  members  ol  the  bar  so  dealt 
Hinted  shall,  upon  the  request  of  the  Jndgeor  indgea  at 
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said  court,  examine  any  person  as  to  his  qoaliflcations 
whom- said  Judge  or  judges  may  wish  to  appomt  as  official 
Beporter;  and  no  person  shall  be  appointed  to  such  posi- 
tion upon  whose  qualifications  such  committee  shall  not 
have  reported  favorably.  The  test  of  competency  before 
such  committee  shall  be  as  follows:  The  party  examined 
must  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  Hfty  words  per  minute,  for 
five  consecutive  minutes,  upon  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  an^  transcribe  the  same  into  long- 
hand writing,  plainly  and  with  accuracy.  If  he  pass  such 
test  satisfactorily,  the  committee  shall  furnish  him  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jority of  the  members  of  the  committee,  which  certificate 
shall  be  tiled  among  the  records  of  the  court. 

§  271.'  The  official  Reporter  of  any  Superior  Court 
shall  attend  to  the  duties  of  his  office  in  person,  except 
when  excused  for  good  and  sufficient  reason  by  order  of 
the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity 
elsewhere  shall  not  be  deemed  a  good  and  sufficient  rea- 
son for  such  excuse.  "When  the  official  Reporter  of  any 
court  has  been  excused  in  the  manner  provided  in  this 
section,  the  court  may  appoint  an  official  Reporter  pro  I 
tempore,  who  shall  i^erform  the  same  duties  and  receive 
the  same  compensation  during  the  term  of  his  employ- 
ment as  the  official  Reporter. 

§  272.  The  official  Reporter  of  any  court,  or  official 
Reporter  pro  tempore^  shall,  before  entering  upon  the  du- 
ties of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office. 

§  273.  The  report  of  the  official  Reporter,  or  official 
Reporter  pro  tempore,  of  any  court,  duly  appointed  and 
sworn,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  bein^  a  correct  transcript  of  the  testimony  and 
proceedings  in  the  case,  shall  be,  prima  facie,  a  correct 
statement  of  such  testimony  and  proceedings. 

Report  as  evidence— 43  Cal.  176;  People  v.  Lee  Fat,  April  8th,  1880. 

§  274.  The  official  reporter  shall  receive  as  compenaa- 
tion  for  his  services  a  monthly  salary,  to  be  fixed  bv  tlie 
Judge  by  an  order  duly  entered  on  the  minutes  of  tlie 
Court,  which  salary  shall  be  paid  out  of  the  treasury  of 
the  county  in  the  same  manner  and  at  the  same  time  as 
the  salaries  of  county  officers ;  provided,  that  said  month- 
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ly  Raltiry  for  each  Superior  Court,  or  department  tbeieof , 
shall  not  exceed  tlie  followliiK  maximaui :  In  counlies- 
lia vine  a  population  of  ono  liumlred  tliousaDd  anilDrer, 
tliree  liundreil  dollars;  in  cnunties  having  a  populHlion 
leea  than  one  liuiidred  tliousaiidaudexceedingllftf  :liuu- 
annd.  two  liundrtd  and  seventy-live  dollars;  in  couctiet' 
liaving  a  populpition  less  tliao  fifty  tiiouaand  and  eitffd- 
in|[  tliiny  tliouEwnd,  two  hundred  and  fifty  dollars;  in 
CO  inties  [lavinu  a  population  less  than  thirty  thousnud 
and  exceeiiiiiK  twenty  tliousaiid,  two  Inindred  and  twen- 
ty-live dutlars;  in  counties  tia^ng  a  popiilatien  less  tlian. 
twenty  thousand  and  exceeding  fifteen  thousand,  livo 
hundred  dullacH;  in  counties  huving  a  pnpulatioti  'mss 
than  fifteen  thousand  and  exceeding  twelve tliouaanQ  Ave 
hundred,  one  hundred  and  sevenly-llve  dollars:  In  cuua- 
tles  having  a  pop u hi  ion  less  than  twelve  thousand  ttv« 
liuudred  and  excei,'ding  ten  tliouaand.  one  hundred  and 
fifty  dollars;  in  countlea  Iiavlng  a  population  less  tlinn 
ten  thousand  and  exceedinR  seven  thousand  Ave  hun- 
dred, one  hundred  and  twenty-live  dollars;  in  countii^s 
having  a  population  less  than  seven  thousand  live  hun- 
dred and  exceeding  five  thousand,  one  hundred  dolUis; 
and  in  counties  having  a  twpulation  less  tlian  live  thou- 
sand, seventy-five  dollars;  an<[,  further  prodded,  that 
where  both  parties  to  a  civil  action,  or  either,  require  The 
tesliinony  therein  to  be  writtenoutln  full  as  the  trial pio- 
gresses,  the  olHcial  reporter  shall  lie  allowed  the  extra  ex- 

tense  uccasloniH),  to  be  audited  hy  the  Judge,  and  paid 
y  the  parly  or  parties  order  ug  the  same;  provided  fur-  ' 
J/ier,  that  in  departments  of  Superior  Uourls  devoted  ex- 
clusively to  tlie  trial  of  criminal  cases,  the  Judge  of  the 
Court  sliall.  in  addition,  fix  and  allow  a  reasonable  com- 
pensation for  the  transcription  of  testimony,  to  be  paid 
out  of  the  county,  or  city  and  pounty.  treasury,  upon  the 
order  of  the  Judge.  lu  civil  caseain  wlilahche  testimony  , 
is  taken  down  by  the  otIiciHl  reporter,  each  party  eliall 
pay  a  per  diem  of  two  dollars  and  fifty  cents  before  jnclij-  , 
in ent  or  verdict  therein  is  entered;  and  ivhere  the  test i-  i 
inony  is  transcribed,  the  party  or  parties  ordering  it  shiiil 
pay  ten  cesta  per  folio  for  such  tranacrliition  on  delivery 
thereof;  said  per  diem  and  transcription  fees  to  bo  paid 
to  the  Clerk  ol  the  Court,  and  by  him  paid  into  the  treaic 
nry  of  the  county,  and  such  portion  ns  shall  be  paid  by 
the  prevailing  party  may  be  taxed  as  costs  in  the  case- 
Where  there  is  no  regular  oHloia Importer,  ami  one  Is  ap- 
pointsd  temporarily  by  the  Court,  he  ehall  receive  for  lii^ 
services  and  expenses  of  attendancH,  in  lieu  of  the  salary 
provided  in  this  secilon,  such  couipensBtloa  aa  the  Couit 
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may  deem  reasonable;  to  be  paid,  if  a  civil  case,  by  both 
parties,  or  either  of  them,  as  the  Judge  shall  direct;  and, 
if  a  criminal  case,  to  be  paid  out  of  the  treasury  of  the 
county  on  the  order  of  the  Court.  [In  effect  March  23rd, 
1885.] 
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CHAPTER  L 
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tsa   AuU.orltT 

Xt    Chnnqo  rt  Titorai 


L 


Et  to  take  deposlUDDl. 

§375.  AuycitlzeDorpeison  resident  of  this  State,  wbo 
lias  bona  fide  decltred  I1I9  or  lier  inteDtion  to  becomes 
citiien  In  the  manner  required  by  law,  of  tlie  ^e  o( 
nveQty-ona  years  of  good  moral  cliaracler,  and  who  pw* 
F^iiKSes  the  neoessary  qualihcationa  of  learning  and  abil- 
ity, is  entitled  to  admissioa  as  attoiaey  and  counsellor  in 
111!  the  courts  of  this  State.  All  persons  are  attorneys  of 
ilie  Supreme  Court  who  wore  on  tlie  first  day  of  January. 
figiiteea  hundred  and  eighty,  entitled  to  practice  into* 
court  superseded  thereby. 

DoolaraUon  of  intantion— 33  Cal.  8). 

Wimon  St  law  stadsnu— Folti  i.  Iloge,  SDct!i 

Ailmluloa  of  attomeTS— see  sectl 

Jnllcial  and  miniBterial  oScei 


OcnsTBllT— 3  Cal.  IDS;  8  Cal.  370;  It  Cal. 
II CD]  Mli91Cal.lli3>CaL<!J!UCaLM. 


mingthla. 
:o  practice,  we  FdUUciI 


MCal.127;  KCaLMi 
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§  276.  Every  applicant  for  admission  as  an  attorney 
and  counsellor  must  produce  satisfactory  testimonials  of 
^ood  moral  character,  and  undergo  a  strict  examination 
m  open  court  as  to  his  qualifications  by  the  Justices  of  the 
Supreme  Court,  or  by  the  just  ices  sitting  and  holding  one 
of  the  departments  thereof;  provided,  that  the  several  So- 
perior  Courts  of  this  State  may  admit  applicants  to  prac* 
tice  as  attorneys  and  counsellors  in  their  respective  courts, 
but  not  elsewhere,  upon  strict  examination  in  open  court, 
and  not  otherwise,  and  upon  satisfactory  testimonials  of 
good  moral  character. 
Examination  of  candidates-Hsec.  129;  Supreme  Ct.  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Supreme  Court,  or  department  thereof  before  which  he 
18  examined,  shall  admit  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

^^ulsion— 1)7  lower  court,  1  Cal.  190;  but  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  tlie  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

22  Cal.  329;  24  Cal.  244. 

IHities— see  sec.  282. 

§  279.  Every  citizen  of  the  United  States,  or  person  i 

Resident  of  this  State,  who  has,  bona  fide^  declared  his 
intention  to  become  a  citizen  in  the  manner  required  by  i 

law,  who  has  been  admitted  to  practice  law  in  the  highest 
court  of  a  sister  State,  or  of  a  foreign  country,  where  the  1 

common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  production  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
niay  examine  the  applicant  as  to  his  or  her  qualifications. 

Personal  appearance— necessary,  44  CaL  554. 

*' State "  and  " United  States"— defined, sec.  17,  subd.  7. 

§  280.  Every  Clerk  shall  keep  a  roll  of  attorneys  and 
counsellors  admitted  to  practice  by  the  court  of  which  he 
i8  clerk,  which  roll  must  be  signed  by  the  person  admit- 
ted before  he  receives  his  licenso.  1 

Attorneys  of  the  Snjnreme  Oourt— sen.  275.  { 
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r - ..■illiont  litt--, 

recalveil  a  linense  aa  attorney  and  coanaellor,  lie  aball  B 
Kuilty  of  a  conteiupt  o(  c      ' 

TuMicBI'  Oonrt  piacUtionsr 

§  283.  It  is  the  duty  of  an  attorney  and  counsellor 

1.  To  support  the  (Jonstitation  and  la\vs  o '    '     "' 
Slates  and  of  tbis  State; 

2.  To  maintain  tiia  respect  due  to  tlio  courts  of   ] 
lice  and  judicial  officers; 

3.  To  counsel  or  maintaiu  sudt  action 
ni  defenses  only  as  appear  to  liim  l?^g;ii 
lb(  defense  of  a  person  charged  with  :i  pu 

1    To  employ,  for   tho    purpose  of   n 

causes  confided  to  him,  such  means  only  ji 

with  truth,  and  never  seek  to  mislea:!  iln^  iiidga  o 
iuLiclalofhcer  by  an  artiiioa  or  false  BKiicuitut  of  foeiiS 

£.  To  maintain  inviolate  the  i:ocSd.cTi>\\ 
peril  to  himself,  to  preserve  the  secrets  of  li 

(i.   To  abstain  from  all  offensive  pci.snii 
ad  ranee  no  fact  prejudicial  tothelioEoi-  or 
a  party  or  witness,  unless  required  by  the  justice  of  Xhe 
cause  Willi  which  he  is  charged: 

1.  Hot  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  auy  corrupt 
ractive  of  passion  or  interest; 

t>.  Never  to  reject,  for  any  conslderiition  personal  to 
himself,  the  cause  of  the  defenseless  or  tho  oppresaeil, 

Compenwtlon— sec.  IKl:  ICal.Ml;  JCaLW:;  SCal.  Iob;  s  C»L  «S; 
SClLU^  SCul-SM;  11  Cul.&l;  l3Cai.lM;  llCal.  llJ;  4LC;lL1:!3l  OiM. 


ender,  pabllo— deleiuo  i 


i-b  cm.  UOi  19  Cal.  3Stj  93  Cnl.  K 


§  283.  Anattomeyaudconnsellorshallbavo authority! 

1.  To  bind  liis  client  In  any  of  the  atejis  of  an  action  or 
prciceeding  by  Jiis  agreement  filed  with  the  Cleric,  or  en- 
tered upon  the  minutes  of  tho  court,  ami  not  otherwise; 

■i.  To  receive  money  claimed  by  Lis  clieoc  in  an  action 


J 
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or  proceeding  daring  the  pendency  thereof,  or  after  jadg- 
ment,  unless  a  revocation  of  his  authority  is  filed,  and 
upon  the  payment  thereof,  and  not  otherwise,  to  dis- 
charge the  claini  or  acknowledge  satisfaction  of  the  jud|^ 
ment. 

AnthoritT— presumed.  13  Cal.200;  17  CaL431:  21  Cal.51;  2S  CaL  649; 
lOCal.  192;  31  Cal.  128, 166;  35Cal.640;  39CaI.  683:  44  Cal.284;  43Cal.592| 
extent  of,  see  subds.  1  and  2,  and  28  Cal.  138:  31  Cal.  17;  35  Cal.  4i>3;  42 
^  148;  43  Cal.  485;  44  Cal.  204;  45  Cal.  72;  53  CaL  372, 663, 735;  also,  sec. 
446. 


23rd,  1880;  Connlff  v.  Kabn,  Mai-ch  23rd,  1880. 
SVBBnnsiov  2.    Oompromiae— 50  Cal.  43;  53  CaL  28. 
Satisfaction— entry  of,  sec.  675;  48  CaL  632. 

§  284.  The  attorney  in  an  action  or  special  proceeding 
^ay  be  changed  at  any  time  before  or  after  judgment  or 
final  determination,  as  follows : 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
the  Clerk,  or  entered  upon  the  minutes; 

.2.  Upon  the  order  of  the  court,  upon  the  application  of 
eiuier  client  or  attorney,  after  notice  from  one  to  the 
other. 

16  CaL  436;  33  Cal.  206. 

SUBDmsiOK  2.  Associating  attomey-^tS  CaL  221. 

§  285.  When  an  attorney  is  changed,  as  provided  in 
uie  last  section,  written  notice  of  the  change  and  of  the 
substitution  of  a  new  attorney,  or  of  the  appearance  of 
the  party  in  person,  must  be  given  to  the  adverse  party. 
Until  then  he  must  recognize  the  former  attorney. 

Attorney  of  record— 6  Cal.  55:  16  Cal.  436;  Commissioners  v.  Yoimg- 
fM9  Cal.  149;  33  CaL  208:  53  Cal.  221 :  McDonald  v.  McConky,  Feb.  6th, 
1880;  Freston  «.  Eureka  A.  S.  Co.  Feb.  23rd,  1880. 

§  286.  When  an  attorney  dies,  or  is  removed  or  sus- 
pended, or  ceases  to  act  as  such,  a  party  to  an  action,  for 
^hom  he  was  acting  as  attorney,  must,  before  any  further 
ptoceedings  are  had  against  him,  be  required  by  the  ad- 
verse party,  by  written  notice,  to  appoint  another  attor- 
ney or  to  appear  in  person. 


387-91    ATTORNEVS  AND  COtJHSELLOBS  AT  I^W. 


g  287.  An  attorney  and  counsellor  may  be  removed  oi 
Buapended  b;  the  buprema  Court,  or  any  dejiartmenl 
thereof,  or  by  any  Superior  Court  of  the  State,  for  eitbei 
of  the  following  causes,  arisinj;  after  his  admission  U 
fiactice: 

1.  His  conviction  of  a  felony  or  misdemeanor  lnvolTtii| 
tioral  turpitude,  in  which  case  the  record  of  convictioi 
shall  be  conelusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  oF  ttn 
coart  requiring  liim  to  do  or  forbear  an  act  connected 
irltb,  or  in  the  course  of  his  profession,  which  he  ought  it 
pood  faith  to  do  or  forbear,  aud  any  violation  of  the  oatt 
taken  by  him,  or  of  Lis  duties  as  such  attorney  and  GonD< 

3.  Corruptly  or  n^jllfully  and  without  authority  appear 
ingaaacWimey  for  :i party  to  an  action  or  proceeding; 

4.  Ijendinj;  hisname  to  be  used  as  attorney  and  coui- 
Bailor  by  another  person  who  is  not  an  attorney  and  couip 

Id  all  cases  where  an  attorney  is  removed  or  suspended 
ly  a  Superior  Court,  die  judement  or  order  of  removal  d 
BUapension  may  be  reviewed  on  appeal  by  the  Supreow 

BenDTadon— ICal.  IM,  190:  IGCsl.US. 

InbmoDi-Dot  to  Us  adjuc^ed, »  Cal.  in. 

§  283.  In  case  of  the  conviction  of  an  attorney  or 
lonnaelloc  of  a  felony  or  misdemeauor.  involving  moral 
turpitude,  the  Clerk  of  the  court  in  which  audi  convio 
Hon  is  had  shall,  wiLhIn  thirty  days  thereafter,  transmit 
to  tlie  Supreme  Court  a  certidedcopy  of  the  record  of  coi- 
Tiotion. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  talteu  by  tlii 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  the  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  eiffhtf- 
seven  may  he  taken  by  Che  court  for  the  matters  witbiD 
iH  knowledge,  or  may  be  taken  upon  the  information  ol 
another, 

'e upon  the  informational 
Id  in  writing. 

§  291.  The  accusation  must  state  the  matters  charged, 
and  he  veriSed  by  the  oath  of  some  person  to  the  efiect 
that  the  charges  therein  contained  are  true. 
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§  292.  Upon  receiving  the  accosation,  the  court  shall 
make  an  order  requirlDg  the  accused  to  appear  and  an- 
swer  it  at  a  specified  time,  and  shall  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused 
at  least  five  days  before  the  day  appointed  in  the  order. 

Notice  to  accused — 1  Cal.  151. 

§  293.  The  accused  must  appear  at  the  time  appointed 
in  the  order  and  answer  the  accusations,  unless  tor  suf- 
ficient  cause  the  court  assign  another  day  for  that  pur- 
pose.  If  lie  do  not  appear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence. 

§  294.  The  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  sufficiency  or  denying  it. 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any 
specific  form,  it  being  sufficient  if  it  presents  intelligibly 
the  grounds  of  the  objection.  If  he  deny  the  accusation, 
the  denial  may  be  oral  and.  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  acusa* 
tion  be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed 
to  try  the  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refer- 
ence to  a  committee  to  take  depositions  in  the  matter. 

§  299.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  of  section  two  hundred  and  eighty-seven,  the 
judgment  of  the  court  must  be  that  the  name  of  the  party 
shall  be  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  the  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged :  de- 
privation of  the  right  to  practice  as  attorney  or  counsellor 
iQ  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

CoDB  Crv.  Pnoo.— lO. 
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1,  idmlotstiMon.  ftad 


S  3M.   Tbe  appointment,  poweni,  and  duties  of  te 

ceiT«n,  executors,  admialatrators,  sud  guardianSi  >k 
provided  for  and  prescribed  in  parts  two  and  three  o 
tbla  Code. 


PART  11. 
OF   CIVIL   ACTIONS. 

Title  I.    Form  of  Civil  Actions.    §§  307-309. 

II.    Time  OF  Commencing  Civil  Actions.   §§313-962. 
ni.    Parties  to  Civil  Actions.    §§  367-389. 
IV.    Place  of  Trial  of  Civil  Actions.    §§  392-400. 
V.    Manner  of  Commencing  Suit.    §  405-416. 
VI.    Pleadings  in  Civil  Actions.    §§  420-476. 
VII.    Provisional  Hemedies  in  Civil  Actions.    §§ 

478-574. 
Vnx    Trial  and  Judgment  in  Civil  Actions.    §§ 
677-675. 
IX.    Execution  of  the  Judgment  nc  Civil  Actions. 
§§  681-721. 
X.    Actions  in  Particular  Cases.    §§  726-827. 
XI.    Proceedings  in  Justices'  Courts.    §§  832-825. 
XII.    Proceedings  in  Police  Courts.    §§  929-933. 
Xm.    Appeals  in  Civil  Actions.    |§  936-980. 
XIV.    Miscellaneous  Provisions.    §§  989-1058. 

[Ill] 
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Of  the  Form  of  Civil  Actdons. 


le  form  of  c[ 


\  dWi.  SpecliU  Laaues  uot  oiBdfl  by  pleadlii^,  bi 

§  307.  There  is  in  tliis  State  but  one  form  of  civil  m 
1  ii  ina  for  the  eotorccment  or  protection  of  private  nettt 
■Auil  ihe  ladress  or  prevention  of  private  tvronjiia. 

i^f.KC.  tit;  1  Cal.  Kli2  Cb[,  (S3;  J  Csl.  IM.  *Wi_4  ChI.  fli.«C8l-«:  15 

.;  iJsl  MCaJ.*»M;'jiJCaLii;  h  CaL^lSSi  » 

I  308.  In  Biicli  action,  tlia  patty  complainiug  iskDDiiD 
tLc  plaintilF.  .ind  tlie  adverse  party  as  tliedefendaal. 

§  309.  A  question  of  fact  not  put  in  issue  hy  the  pl«ail- 

--  may  be  tried  by  a  jury,  upon  an  ordertor  tlie  trial, 

ug  diatini^tly  and  piaiuly  the  question  of  fact  to  Ik 

I;  and  audi  order  is  the  only  authority  necessaryfc: 

ill. 


II 


J 
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TIMB  OF  GOlOCENOINa  ACTIOITS. 


§312 


TITLE  n. 

Of  the    Time   of   Commencing   Actions. 

Chap.  L    Tlie  time  of  commencing  actions  in  general. 
§  312. 
H.    The  time  of  commencing  actions  for  the  recov- 
ery of  real  property.    §§  315-328. 
nx    The  time  of  commencing  actions  otber  than  for 
the  recovery  of  real  property.    §§  335-345. 
IV.    General  provisions  as  to  the  time  of  commenc- 
ing actions.    §§350-362. 

CHAPTER  I. 

THE  TIMB  OF  COMMENCXNG  ACTIONB   IN 

GENERAL. 

S  312.  Commencement  of  civil  actions. 

§  312.  Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the  cause  of  ac- 
tion shall  have  accrued,  except  wliere,  in  special  cases,  a 
different  limitation  is  prescribed  by  statute. 

^Scope  of  statute— sees.  315, 360:  7  Gal.  427;  18  Cal.  482:  29  Cal.  44;  35 
Cal.634;  42  Cal.  493;  45  Cal. 51;  46  Cal.  ml;  47  Cal.  573;  Grant  v.  Burr, 
March  12th.  1880. 

Periods— See  Limitations  GflVEiiALLT,  infra. 

Gommencexnent  of  action— sees.  350  et  seq.t  405. 

.  Accruing  of  cause  of  action— C«ieraf/y.  6  Cal.  63,  430,  617;  7  Cal. 
247;  12  Calf  482;  13  Cal.  540:  14  Gal.  134:  18  Cal.  378;  19  Cal.  85;  20  Cal. 
^;  22  CaL  225,  556;  24  Cal.  114;  25  Cal.  693;  27  Cal.  57,  119,  274,  876; 
2?  Cal.  47.  603:  34  Cal.  149,  254;  35  Cal.  635:  38  Cal.  407;  39  Cal.  360;  4^ 
Cal.M7;  41  Cal.  111,484,686;  42  Cal.  159;  45  Cal.  25)4;  47  Cal.  579;  50  Cal. 
265;  51  Cal.  215,  573;  52  Cal.  42;  Wolf  v.  Marsh,  March  1st,  1880:  Fre- 
nouth  V.  Farrlngton,  March  3rcl,  1880:  Suspension  of  statute,  38  Cal.  24^ 
242;  49  Cal.  314 :  Equity,  »tale  demands,  7  Cal.  427 ;  40  Cal.  547 ;  41  Cal.  851 ; 
Harris  v.  HiUegass,  Blarch  30th,  1880:  Current  account,  sec.  344:  En- 
trusted property ,  sec.  848;  16  Cal.  173;  18  Cal.  74:  27  Cal.  274;  88  Cal.  835; 
44  Cal.  m;  47  Cal.  154:  Fraud  or  mistake,  sec.  338,  subd.  4. 

LIMITATIONS  GENERALLY. 

Absence  firom  State— sec.  351,  and  note.  Account-current,  see  «»• 
pro.  Accruing  of  cause  of  action— seo  supra.  Acknowledgment— 
to  writing,  sec.  860.  Action— commencement  of,  see  supra ;  word  con- 
Btrued,  sec.  868.   Adverse  possession— sec.  32ln.  Alien  enemr-«ec. 
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ment— agalDSt,  24  Col.  251:  45  Cal.  51 ;  46  Cal.  661 ;  47  CaL  570.  Van  NeM 
Ordinance— sec.  318fi.  waiver  of  statute— unless  pleadedi  sec.  434:  2 
Cal.  409;  14  Cal.  640;  19  Cal.  476:  23  Cal.  16.  * 

CHAPTER  II. 

THE  TIME  OF  COMMENCINa  ACTIONS  FOR 
THE  RECOVERY  OF  REAL  PROPERTY. 

$  315.  When  tbe  people  will  not  sue. 

§  316.  When  action  cannot  be  brought  by  grantee  from  the  State. 

S  317.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 
withhi  Ave  years. 

S  318.  Seizin  within  five  years,  when  necessary  in  action  for  real  prop- 
erty. 

S  319.  Such  seizin,  when  necessary  In  action  or  defense  arising  out  of 
title  to  or  rents  of  real  property. 

§  320.  £ntry  on  real  estate. 

S  321.  Possession,  when  presumed.  Occupation  deemed  under  legal 
title,  unless  adverse. 

S  222.  Occupation   under  written  Instrument   or  Judgment,  when 

S  323.  What  constitutes  adverse  possession  under  written  instrument 

or  judgment. 
S  324.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 

held  adversely. 
S  325.  Wbat  constitutes  adverse  possession  under  claim  of  title  not 

written. 
S  326.  Relation  of  landlord  and  tenant,  as  affecting  adverse  posses* 

sion. 
S  327.  Bight  of  possession  not  affected  by  descent  cast. 
§  328.  Certain  disabilities  excluded  from  time  to  commence  actions. 

§  315.  The  people  of  this  State  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
Lave  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  party— to  suit,  generally,  sec.  367n. 
Title  by  occnpancy— Civil  Code,  sec.  1007. 

Public— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  257;  40  Cal. 
34:  53  Cal.  437.   See  also,  U.  S.  GovBnNHBNT,  under  Limitations 

OEZTEBALLT,  SCC.  312n. 

Accroing  of  canse  of  action— sec.  312n. 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  State,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  issued  or  grant  made. 


■ 


II 


§§  317-19     TIME  OP  COTOtRSCUta  actioks. 

g  317.  ■When  lettera  patent  or  gmaU  of  real  nronertr 
issaed  or  made  by  the  people  of  tills  State,  are  declare* 
Toidbytlifl  determination  of  a  competent  court  an  action 
for  tlie  recovery  of  tlie  property  ho  conveyed  may  it 
brought,  eitlier  by  the  people  ot  tfia  State,  or  by  any  aufc- 
sequent  paleDtao  or  j[ranteo  of  tlie  property,  bis  heirs  or 
asslsna,  williln  five  years  after  rucIi  determinaUon,  bol 
nolafter  that  period.    [In  effect  July  Ist,  1874.] 

r  ^^}^^°  '^*'"?  {otthe  recovery  of  real  property,  w 
for  the  recovery  of  the  possession  tliereof,  can  be  miic 
lained,  unless  ft  iippear  that  the  plaintiff  liis  ancestor 
prtdecessor  or  Rrantor,  waa  seized  or  poa'soBsed  of  Ibt 
property  in  question,  n-itbin  live  years  before  the  coin- 
luencement  of  the  action.  v.o  iub  ixpur 

Gonerally— ISCal.asi;  MCal.SDS. 

Ploadlng-sec  LmiTATiosa  okheb&llt,  loo.  awn,  (ui<l  M  CaL  Ml 

"  aouon  "-deflncd,  sec.  3M. 

EECovery  of  real  property— 13  CaL  53J. 

Plaiatlff'a  predooea!3r-23Cal.  m;  X  Cal.  M», 
-mcrilT  P™""'''°~''^«"'>*of  •  ">  CW-  <»i  Hy  irlfo,  19  CaL  lUi  tn 

F.T8  yeaiB-wUWn,l8Cal.iM:  MCal.611. 

ProbalB  Man  •aloB-seca.  IS73, 1809. 

Traipau  upon  realty— sec.  333. 

PiSMmioa-presumptloa  trom.sec.  iSM,iabd.  11. 

Moiicao  granla-a  Cat. Ml;  J  Cal.  1;  M  Cal.  Z25-  u  CaL  IM  MO-  S 
n''-1V(§l*^^-ijirn?»r^ifl'r^f'-^i,?';P^<«'«Cal.j6S:'s6Cil 

Fablio  sqnaies-MCal.SM. 

Vin  ITess  ordinatiso— tJ  Cal.  gOS;  llCal.  S69i  H  Cal.  279 

Water  lijlitB-a  CaL  13S;  25  Cal.  «M;  27  CaJ.  MO;  »  Cal.  JS, 
§319.  No  cauae  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rants  or 
I>rofits  out  of  the  same,  can  be  effectual,  nnlea.t  it  appoaf  ■ 
I  hat  the  person  proaecuiing  the  action,  or  inakinK  thei^  ' 
fcnse,  or  under  whose  titlo  the  action  is  prosecuted  or  ' 
[ho  defense   is   made,  or  the   ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  ot  possessed  ot  the 
I)remises  in  question  within  five  years  Irefore  the  cod- 
meaeement  ot  tho  act  in  respect  to  which  such  action  is   ■ 
prcsecuted  or  defense  made, 

CoaaltacUoa  ot  aectiaa- 24  Cal.  301. 

i:«iU  or  praQls— 29  Cal.  330. 

"  ^ffectaal"-24  Oal.  3H. 

"  Oommeneement  of  the  act"- 2»CiL3fl. 
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§  320.  Ko  entry  npoh  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  makine  such  entry,  and  with- 
in five  years  from  the  time  when  the  right  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  the  i>erson  establishing;  a 
legal  title  to  the  property  is  presumed  to  liave  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemtid 
to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  live  years  before 
the  commencement  of  the  action. 

Adverse  possession— sees.  322-325;  8  Cal.  144;  16  Cal.591;  21  Cal.  455; 
22  Cal.  580;  25  Cal.  619;  28  Cal.  175, 611 ;  33  Cal.  229, 630;  31  Cal.  154, 5S5:  33 
Cal.  505;  34  Cal.  381;  35  Cal.  634;  30  Cal.  126,  535:  37  Cal.  353;  39  Cal.  262; 
40  Cal.  396;  41  Cal.  264, 541 ;  42  Cal.  40;^,  682;  43  Cal.  250, 5'Mi;  44  Cal.  471,  509, 
550,616;  45  Cal.  5.50;  43  Cal.  8,  253;  47  Cal.  259,  485;  48  Cal.  15, 615;  49  Cal. 
105, 497;  60  Cal.  258;  61  CaL  362, 545;  52  Cal.  257, 282;  53  Cal.  135, 437. 

Title  conferred— by  adverse  holdln?,  34  Cal.  381;  51  Cal.  55. 
Forcible  ciitr7— one  year,  sec.  1172. 

§  322.  When  it  appears  that  the  occupant,  or  those  un- 
der whom  he  claims,  entered  into  the  possession  of  the 
property  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  judgment  of  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the 
property  included  in  snch  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  property,  under  such  claim, 
for  five  years,  the  jiroperty  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Generally— see  Advbbsb  Possession,  sec.  321n. 

Deed  with  specific  bonndaries— see  Constructive  Fossession, 
«ec.  323n. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title  founded  upon  a 
Avritten  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases : 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
ure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 


§g  334-<6      ToiE  or  coMMEHCiifa  actiomb. 

tiiBHupplyof  fuBl,  or  of  feaoing  timber  for  the  pu- 

I  <f  Iiasbandr;,  or  for  pasturage,  or  for  the  ordinary 
lliR  occupant; 

i.  V/heTB  a  known  farm  or  single  lot  lias  lieen  ■, 

imfroved,  tlio  portion  of  aucb  farm  or  lot  Hiat  may  hi 
\:oi:a  left  not  cleared,  or  not  inclosed  acconiinK  l"  " 

iiaiial  course  and  custom  of  the  adjoining  cuimcry, 

lioileemed  to  have  been  occupied  for  tf.e  sumo  length 

I I  inn  as  tbe  part  improved  and  cnitivateil. 
ConMmctlTo  poawaslon— !] Cal. 431 ;  WCal.SSg.jiiq.iiVCi  31 

Istloann— 41  Gal.SIJ, 


Genarally— 43  Cat.  939. 

PuKripiion-tltle  bj,  ClYll  Code,  »c.  JWT. 
§  325.  For  tbe    pnrpose    of    constituting  an    ail 
liosaessionby  a  person  claiming  title,  not  I'oiindeil  u' 
written  instrument,  judgment,  or  decree,  luml  is  de_.  ^^ 
tii  liavo  been  possessed  and  occupied  in  rlie  foilowil 

Firzt — Where  it  lias  tieen  protected  by  a 

A'jcond — Where  it  has  been  usually  cultivated  or  in 

Provided,  hoiKfer,  that  in  no  case  shall  adverse  posses- 
sion  be  considered  established  under  tlie  provision  of  aaj 
t^eciion  or  sections  of  this  Code,  unless  it  shall  tie  ahotva 
iliab  the  land  has  been  occupied  and  claimed  for  tbo 
jioriod  of  live  years  continuously,  and  tbu  party  or  per- 
K0U9,  their  predecessors  and  grantors,  have  paid  all  the 
laxea,  Sta(«,  county,  or  municipal,  vhich  Ijave  been 
luvied  and  aaaessed  upon  such  land.  (Approved  Apri) 
]  St.  1878.] 

30  CiU.  tK;  32  Cal.  It;  Tliompsan  v.  Felton,  Hay  7th,  13%. 

§  33€.  When  tlie  relation  of  landlord  unci  tenant  has 
I'xuted  between  any  persons,  tbe  possession  of  tbo  tenapt 
i-i  <leemed  the  possession  of  the  landlord  until  ttie  espim- 
lion  of  live  years  from  the  termination  of  tbe  tenancy,  ot 
wbare  tliero  has  been  no  written  lease,  unl  ii  the  ex]iir!i- 
tioa  of  five  years  from  tbe  time  of  the  last  payment  of 


it  such  tenant  may  have  acquired 
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another  title,  or  may  have  claimed  to  hold  adversely  to 
bis  landlord.  But  such  presumption  cannot  be  made 
after  the  periods  herein  limited. 

Constraction  of  section— 44  Cal.  388. 

Tenant  denying  landlord's  title— mc.  1962,  snbd.  4. 

Generally— 33  Cal.  237 ;  48  CaL  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
projierty. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  defense 
loauded  on  tho  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be,  at  the  time  such  title  first  de- 
scends or  accrues,  either— 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execation 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessarv 
party  with  her  in  commencing  such  action  or  making  sucn 
entry  or  defense; 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
Bach  entry  or  defense,  but  such  action  may  be  commenced, 
or  entry  or  defense  made,  within  the  period  of  five  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability:  but 
SQch  action  shall  not  be  commenced,  or  entry  or  defense 
^Doade,  after  that  period. 

Disability— see  Liicitations  obitsballt,  sec.  312fi. 

Ootenant's  rights— 43  Cal.  66. 

Infant— 51  Cal.  186. 

Maxried  woman— 42  CaL  408;  hiuband  as  party,  see.  870. 
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CHAPTER  ni. 

THE  TIME   OF   COMMENCINa  ACTIONS 
OTHER  THAN  FOR  THE  RECOVERY 
OF  REAL  PROPERTY. 

i335.  Periods  of  limitation  prescribed. 

3:m.  Within  five  yeai-s. 

3:<7.  Within  four  years. 

$  338.  Within  tliree  years. 

S  33:).  Within  two  years. 

S  340.  W'thin  one  year. 

(  .341.  Within  six  months. 

I  34J.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

844.  Where  cause  of  action  accrues  on  mutual  account. 

345.  Actions  by  the  people  subject  to  the  limitatloos  of  this  chapter. 

346.  Action  to  redeem  mort»ra^e. 

347.  Same,  when  some  of  mortgagors  are  not  entitled  to  redeem. 

§  335.  The  periods  prestcribed  for  the  commencement 
of  actions  other  than  lor  the  recovery  of  real  property, 
are  as  follows : 

§  336.  Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  within  the  United 
States ; 

2.  An  action  for  mesne  profits  of  real  property.  [In 
effect  July  Ist,  1874.] 

Judgment  or  decree— 4  Cal.  250,287;  7  Cal.  747;  16  Cal.  372;  19  CaL 
97;  20  Cal.  211;  23  Cal.  352.  5.07;  34  Cal.  667;  Trenouth  v.  Farrlxiffton, 
March  3ra,  1880;  Wheeler  v.  Bolton,  March  13th,  1880. 

Foreign  liability— sec.  361. 

§  337.  Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
State.    [In  effect  July  Ist,  1874.] 

Instrument  in  writing— 14  Cal.  137;  24  Cal.  322. 

Promissory  note— 12  Cal.  482;  IS  Cal.  378;  29  Cal.  505;  98  Cal.  242, 407: 
45  Cal.  2.;4;  47  Cal.  579:  50  Cal.  456;  Wolf  v.  Marsh,  March  1st,  1880; 
Grant  v.  Bug:,  March  12th,  1880. 

\  Mortgage  notes— see  Mortgagbs,  under  Limitations  gevsb- 

ALLY,  sec.  312n. ;  also,  53  Cal.  375. 
t  Written  obligations,  generally— 5  Cal.  57:  6  Cal.  617;  10  Cal.  126;  17 

1  Cal.  172:  18  Cal.  432:  20  Cal.  130;  21  Cal.  495;  22  Cal.55S.620;  23  Cal.  16^ 

1  K3;  24  (;al.  403;  34  Cal.  149, 165;  42  Cal.  169,  493;  43  CaL  185. 

Foor  years— limitation  where  no  other  provision,  sec.  343. 

!  §  33a  Within  three  years : 

1.  An  action  upon  a  liability  created  by  statutOi  other 
than  a  penalty  or  forfeiture; 
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2.  An  action  for  trespass  upon  real  projierty ; 

3.  An  action  for  taking,  detaining,  or  injurlDg  any  goodfi 
T  chattels,  inclading  actions  for  toe  specific  recovery  of 
lersonal  property; 

4.  An  action  for  relief  on  the  around  of  fraud  or  mis- 
ake.  The  cause  of  action  in  such  case  not  to  be  deemed 
o  have  accrued  until  the  discovery,  by  the  aggrieved 
liarty,  of  the  facts  constituting  the  fraud  or  mistake. 

Statutory  liability— 18  Cal.  176;  39  Gal.  654;  45  Cal.  12, 611. 

Trespass  upon  real  property— 29  Gal.  330;  31  Cal.  154, 487. 

^  Fraud  or  mistake— 8  Gal.  449;  0  Gal.  423;  13  Cal.  552;  18  Gal.  22S;  27 
pal.  384;  29  Gal.  19, 44;  34  Gal.  254;  50  Gal.  299;  52  Gal.  619;  see  also,  sec. 
1573. 

Three  years— probate  matters,  sees.  1573,  1574,  1805.  1806;  against 
corporation  directors  or  stockholders,  sec.  359. 

§  339.  Within  two  years: 

1.  An  action  upon  a  contract,  obli^tion,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  founded  upon 
an  instrument  of  writing  executed  out  of  the  State; 

2.  An  action  against  a  sheriff,  coroner,  or  constable, 
tipon  a  liability  incurred  by  the  doing  of  an  act  in  his 
official  capacity,  and  in  virtue  of  his  office,  or  by  the  omis- 
sion of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdivision 
does  not  apply  to  an  action  for  an  escape; 

3.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  [In 
effect  July  1st,  1874.] 

Design  of  section— 50  Gal.  646. 

Verbal  obligation  or  Uability-6  Gal.  53;  17  Gal.  594;  20  Gal.  130;  21 
Cal.  351:  22  Gal.  457;  24  Gal.  322;  35  GaL  122;  49  Cal.  266;  51  Cal.  215, 531: 
62Cal.42. 

Continnons  employment— 47  Cal.  162. 

Extra-State  instrument— 4  Cal.  287. 

Action  against  sheriff— see  Sharp  v.  Miller,  March  18tb,  1880. 

Injury  causing  death— 50  Cal.  612. 

Mortgage  debt— see  Mostgaoes,  under  LmiTATioirs  obbieb* 
ALLY,  sec.  312». 

§  340.  Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 

when  the  action  is  given  to  an  individual,  or  ♦^^o  an  indi- 

'  vidual  and  the  State,  except  when  the  statute  imposing  it 

prescribes  a  different  limitation; 
I     2.  An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
I  of  the  State; 

CODB  Civ.  Pboo.— 11. 


3.  An  action  for  libel,  slander,  assaalt,  batteiy,  fill 


S.  An  action  against  a  mnnicipal  corporation  foe  di 
sees  OT  injuries  to  property  caused  by  a  mob  or  liot. 
affect  Janiur;  2Ttli,  1816.] 

One  T*<<i~-IorcIbls  entir,  Mrtna  balding,  sec  I1T2;  igaliut  d 
ieati  repreienUtlTeB,  >K.  U3i  Alter  revenal  on  appeal,  sec  (U;  e 
upon  real  property,  aeo.  ten. 


1.  To  recover  any  goods,  wares,  mercliandise,  or  otlui; 
pnmerty,  seized  by  any  such  officer  in  his  official  capadtfi 
M  tax  collector,  or  to  recover  tlie  price  or  value  o£  sl^i 
goods,  wares,  mercbaodise,  or  other  personal  property  HI 
seized,  or  foi  damafres  for  the  seizure,  detention,  sitle  at 
or  injury  to  any  goods,  irares,  metcliandiae,  or  otber  per- 
«onaI  property  seized,  or  for  damages  dona  to  any  peisoi 
or  property  in  making  any  sucli  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  d 
provided  In  see.  317  of  tbe  Civil  Cpde.  [In  effect  July  lU, 
1871.] 

Frotesled  tax  lalt-M  CsL  H9. 

Stock  sold  for  assenmenl— ClTll  Code,  see.  M7. 

Sis  montbs— ssalnst  couaty,  we.  Mi;  by  deeedeafa  rapreaenV' 

n  claims  u^ainst  a  connty,  vbich  hare 

_  _  _^ . .  .  _e  board  ot  superriaora,  must  be  coO' 

ceu  within  sis  months  after  the  first  rejection  theiw 
jj  nuch  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for.  must  be  commenced  within  four  years  after  tna  canw 
of  action  shall  have  accrued. 

Relief  uol  provided  loi— 17  CiLDSei  13  CsLdi  Wheeler  e.  SoltA 


I 


n^ 


g  344.  In  an  action  brought  to  recover  a  balance  dM 
upon  a  mutual,  open,  and  current  account,  where  than 
have  been  reciprocal  dcmauda  between  the  partisa.  thi 


23  TmB  OT  GOUfSNOKHO  AOTlOlfl.         §§  M5-8 


ansa  of  action  is  deemed  to  have  accmed  from  the  time 
'f  the  last  item  proved  in  tlie  account  on  either  side. 
Mutnal  accovnt—n  CaL  351 ;  90  CaL  126, 134;  19  CaL  121;  51  GaL  ML 
DenoMd  to  have  accrued— see  sec.  312ii. 

§  345.  The  limitations  prescrihed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  thle 
benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
private  parties. 

Action  by  people— eec.  81A. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may 
he  brought  by  the  mortgagor,  or  those  claiming  under 
bim,  against  the  mortgagee  In  possession,  or  those  claim- 
ing under  him,  unless  he  or  they  have  continuously  main- 
tamed  an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  tne  mort- 
gage. 

Mortgage,  redemption— see  Lnar atiovs  oxnaALLT,  aec.  312ii. 
Bademption,  generally— sec.  701,  et  $eq, 

§  347.  If  there  is  more  than  one  such  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  some 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
iB  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
sceording  as  his  interest  may  appear,  ana  have  an  ac- 
counting for  a  part  of  the  rents  and  profits,  proportionate 
to  his  interest  m  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  t-he  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

8m  aotes  to  last  sectioii. 

§  348.  To  actions  brought  to  recover  money  or  other 
Pn>perty  deposited  with  any  bank,  banker,  trust  com- 
ply* or  savings  and  loan  society,  there  is  no  limitation* 
[In  effect  July  Ist,  1874.] 

^'^poaitSy  generally— see  ENTavsTXD  Pbopsbtt,  sec.  312a. 


S5  3MM      TOCB  OF  coHHEsciMa  aciiohb. 

CHAFTEE  IV, 
OENHRAL   PSOVZBIONB  AB  TO  THE 
OF  COMMBNCINa  ACTIONS. 

iSil.  Siceptlon,  nliBre  aelenaant  li'oat  of  the  SUM. 
331.  Euseptloau  to  pcrsDos  under  dlsBUUUes. 
ju.  ProTialou  where  peraoD  enUtted  diet  lietore  llDUtatloi 
IM.  ^«iltibra1leiu,tlaiaorirartoli« deducted, 
lu.  PTOTMloa  where  JiiilgiiKiit  Ina  bean  reversed. 
3H.  Prarlilgn  where  aoUoBla  stHCd  by  Injunction. 
397.  DtMbUltrmniteiMwlinir^tof  Mfleaaccmed. 


] 


[  U».  TUetldeiiotVPltcMiMtaBctiouanliistillrectai),elc  Uml- 

totlons  In  sucli  cases  prescribed. 
{  IM.  Acknonledamentariiewnminlieuinit  be  In  wilting. 
I  3ijl.  Llmititloulaws  of  other  StBtes.eltect  of. 
I  ae".  Eiiatlnf  causes  of  action  not  affected. 
I  3ta.  "Aotioa"lncluile«a<pecial  proceeding. 

§  350.  An  action  ia  commenced,  within  tbe  meaning  of 
tbia  title,  whan  tLe  complaint  is  filed. 

ActionconmieDced-iaCaLETT;  21  CaL  391,96!;  M  Cal.  IGC;  ^ 
IB. 

mplaiut— aot  referred  to,  MCaLiUS;  U  Cal.  102. 
■ammous— no  louiter  coDimeaeemenC  cf  action,  It 
OU,  83D;  formerly,  ft  C»L  577. 


menced  within  the  term  herein  limited,  after  hi . 

the  State,  and  if,  after  the  ciiiae  of  action  accrues,  lie  ds- 
parts  from  the  State,  the  timeof  blsabseDceisnotpartcfl 
the  time  limited  for  the  commencement  of  the  action, 

Wlian  oanH  of  action  accni«-«ec.  ai2>I. 

AbHnos— mint  be  alleged,  tl  CaL  264. 

SncaeBlire  abiencea-M  CaL  290. 

Foreign  corporation-*0  Cal.  JJS. 

aeDerallr-«  CaL  430;  43  Cal.  189. 

9  352.  If  a  person  entitled  to  tiring  an  action,  men- 
tioned in  chapter  three  of  this  title,  M  at  the  time  tlit 
caiiaa  of  action  accrued,  either — 

1.  Within  tbe  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charfce,  o 
det  the  sentence  of  b.  criminal  court  fc 
for  life;  or, 

i.  A  married  woman,  and  Ler  liusband  be  a  necessarf 
party  with  lier  in  commencing  auch  iiction; 
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The  time  of  such  disability  is  not  a  part  of  the  timo 
imited  for  the  commencement  of  the  action. 
Disability—sees.  312»,  1805, 1806. 
Infant— sec.  328f». 
Insane  person— 27  Cal.384. 
Manied  woman— sec.  328fi,  36  CaL  447 ;  50  CaL  903. 

§  353.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
conunenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  It  a 
person  against  whom  an  action  may  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration. 

Snbstitntion  of  parties—sec.  385. 

Two  daases  of  section— distinguished,  35  CaL  645. 

Action  \3Y  representatives— 34  Cal.  568;  35  Cal.  634. 

Actions  against  representatives— 10  Cal.  386;  19  CaL  85,  97;  50  CaL 
M6. 

Shortening  limitation— not  designed,  19  CaL  86;  50  CaL  646. 
^ffortgage  notes— varioos,  which  barred,  53  Cal.  375. 

§  354.  When  a  i)erson  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

8  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  witliin  one  year  after  the  re- 
versal. 

§  356.  When  the  commencement  of  an  action  is  stayed 
by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Statatorjr  prohibition— banlmiptcy,  see  Hoff  v.  Funkensteln,  Harch 
l8t,1880. 

S  357.  No  person  can  avail  himself  of  a  disability,  un^ 
less  it  existed  when  his  right  of  action  accrued. 
Accming  of  cause  of  action— sec.  312n. 


)1 


%  358.  TThen  two  or  more  disabilities  eoeiiat  a. 

tima  the  rigbt  of  action  occraes,  the  limitation  does  nol 
attach  until  they  are  removed. 

3  359.  This  title  does  not  affect  actions  agafnat  direct 
or»  OT  Btockliolders  of  a  corporation,  to  recover  a  penallf 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  bj 
laf,  but  such  actions  must  bo  brongbt  within  three  jean 
atler  the  discovery  by  the  aggrieved  pairty  of  tbe  £ac» 
upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 
OorporatioD  itdckhoIden-IS  CaL  110. 

j  360.  No  acknowlednment  or  piomisa  is  snfflcient  i 
dence  of  a  new  or  continuing  contract,  by  which  to  t 
tha  case  ont  of  the  operation  of  tbis  title,  unless  the  st 
in  contained  In  some  writing,  signed  by  tbe  party  to 
chained  thereby. 

Fart  panaeal-nat  enongb,  IB  Cal.  193 ;  n  Cal.  143,  (W)  Z2  CaL  IN. 
Wriltea  acknowledgmgnl— Decessar)',  6  CaL  Mj  17  CaL  G74i  11  Ck 
»3!  M  Cal.  184,  132 ;  80  Cal.  2M,  ilT. 
Benewal of  cantract-gcaeiall;, 9 Cal. 09;  iSCal.'Xa;  99CbL<M. 
Loan  T>BrTed— al  Cal.  218, 
HaDSwalaf  DOW— does  not  rsnaw  mortgage;  Weill i.  Barter,  KiRt 

§  361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an  i 
aitlon  thereon  cannot  there  be  maintained  against  a  pe^  { 
Hna  by  reason  of  the  lapse  of  time,  an  action  thereon  shall  I 

t  M  maintained  against  him  in  tbis  St.ite,  except  In 


faror  of  one  who  has  been  a  citizen  of  this  State,  and  wlxi . 
has  lield  the  cause  of  action  from  the  time  it  accrued. 

Other  Stile(-«  Cal.  «D. 

i  362.  This  title  does  not  extend  to  actions  alreadr 
coounenced,  nor  to  cases  where  the  time  prescribed  in  any 
existinif  statute  for  acquiring  a  right  or  barring  a  remedv 
has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  tbe 
piovisions  of  this  section. 

a«p«al  of  UmltBtionB-Bea  aeca.  9, 13. 

I  363.  Theword"action,"asuaedinthis  title,  iotohe 
construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  tpeclal  proceeding  of  a  civil  nature. 


_J 
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TITLE  m. 

OF  THE  PARTIES   TO   CIVIL   ACTIONS. 

Action  to  be  in  name  of  party  in  interest. 
Assignment  of  thing  in  action  not  to  prejudice  defense. 
£xecutor.  trustee,  etc.,  may  sue  witboat  Joining  the  penons 
beneficially  Interested.  •       -•         -^ 

E?-  Sll®**  *  married  woman  is  a  party-actions  by  and  against 

371.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  guardian. 

373.  Guurdlan,  now  appointed. 

374.  Unmarried  female  may  sue,  for  her  own  seduction. 

375.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 
9  376.  ^ther,  etc.,  may  sue,  for  injury  or  death  of  child. 

S  377.  when  representatives  may  sue  for  death  of  one  caused  by  tho 
wrongful  act  of  another. 

S  878.  THio  may  be  joined  as  plalntUTs. 

I  379.  Who  may  be  joined  as  defendants. 

S  380.  Parties  defendant  in  an  action  to  determine  conflicting  claims 
to  real  property. 

I  831.  Parties  holding  title  nnder  a  common  source,  when  may  Join. 

I  382.  Parties  in  Interest,  when  to  be  Joined.  When  one  or  more  may 
sue  or  defend  for  the  whole. 

S  383.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commer- 
cial paper. 

S  384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or  defending 
actions.  "    " 

S  8SS.  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 
Proceedings  in  such  case. 

i  386.  Another  person  may  be  substituted  for  the  defendant. 

I  387.  Intervention,  when  it  takes  place  and  how  made. 

I  888.  A5tsoclates  may  be  sued  by  name  of  association. 

5  389.  When  other  parties  must  be  brought  in. 

§  390.  Actions  against  fire  departments. 

§  367.  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  provided  in  section 
three  hundred  and  sixty-nine  ox  this  Code.  [In  effect 
April  15th,  1880.] 

REAL  FART7  IN  INTBBEST. 

Assignees— sec.  368. 

Beneficiary— 37  CaL  537;  46  Gal.  269;  49  Cal.  518. 

Bonds-7  Cal.  551;  10  CaL  347;  13  Cal.  588;  15  CaL  9;  28  CaL  640;  29 
CaL  194 

Ohoses  in  action-9  Cal.  325;  13  Cal.  97;  14  Cal.  403;  18  CaL  126;  22 
Cal.  187;  27  Cal.  249;  29  CaL  150;  31  Cal.  240;  35  Cal.  345. 

Corporations— 26  Cal.  634;  89  CaL  324. 
Cotenants— sec.  381. 

Ooanties-see  PoUtical  Code.  sees.  4000-4003;  Penal  Code,  see.  1570| 
90  Ca).  629;  82  Cal.  148;  44  Cal.  153. 157. 


§  368  PAHTIE9  TO  OITU.  AOTIONS. 

Defendanls-aee  under  Pabtibs  Q«kbb4i.i.t,  infra. 

Bmiaent  domain— sec.  1:37, 
Errors  and  defscti-seo.  47.1. 
Eitecoto™,  eic-aec.  389;  ulBo  sea  sees.  J5S3,  UK,  ISSl-UBS. 

aflMrally-e  Cal.  217:  1  Cal,  Hli  9  Cal.  3Mi  10  Cal.  M7-,  IB  0>L 
W^iWCal.Uw.WOiMriil.  l«i»6al.  13;  33Cal.llli  iSUiLMi. 

Helr»-aec.  1 493. 

Imaranee-abandonod,  G  Cnl.  1B3. 

Owner-BJ  Cfll.  232. 

Poople-m Cal. 213;  31&11.B79;  39 Cal. 805;  38Cal.SSS;  «OsLl«, 
*t  *^7'  '"  *'*'''"'  '^  Cal'l'l;  M  Cal. Hli  alao  lee  PollHeal  O 

Plalntiflk-see  under  Pi  ariKS  OBaBitA.i.Lr.  i Vo- 


Adding-i 
-;SccB.  376,  »77,  SSJn.  'Defendanta— sec-  37B.    DliablUty— ' 


.    —jury— see. « 

int  person— sees.  372, 373.  and  not™.    Imsr^rai 


Guardian-Bcc».a72».373,a!3.a7iiii.   Iafant-aec7a7:'.   fii]r- 

U- 

-jlpaitrfll 

.    Sei-off— ue.  MS  U* 


S-.r'^^'.y.'  **•'  5"'  ^' ""'  """■  ^'  ^'  Married  wnniMi  «at% 
3iU.3!l.  Wntioe  of  aaBlgnmeot— sec.  J6S,  and  nolo.  PlalnlilB— iBtft 
37S,  382.    Promliaory  boIbb-bco.  SSa  aiU  nplo,  3B3.   Bsa 

inle™Bt_«.f.  .k;7».    s«lnctioa-9ecs.  374.  875.    SM-off-se 

.    TniBtee-sed.  3S3.    Thing  In  action—* 


XBn.   TranaferDf 

§  36S.  In  tha  case  of  an  aBsigunaont  nf  n  thin|r  Jq  a^ 
ti<m,  the  aotioQ  by  tlia  aafllgOBa  is  williout  prejudice  to 
any  aet-off  or  other  defeuse  exislinj;  at  tlia  rima  o(,  or  !*•■ 
fore,  notice  of  tlie  assignment;  but  tliis  Hection  does  o"* 
apply  to  a  negotiable  promisaory  note  or  bili  of  exchuiK.,^ 
tr.ansferced  in  good  faith  and  upon  good  consideM&tOp 
before  maturity. 

AiiiEnmant- AcFonnt,  T  Cal.  339.  AppciU  bond,  0  Cal.  n.   Caalnafc 
31  Cal.2tl:44  Cal. 59a.   Clalm.DnranmiFt,  13  Cal.  S2i  »  Cal.  IM1.&A 

''-'—"'iy.i  Cal.  3ii;  la  Cal.  640;  M  Cal.  54)9.    JmlBuieni,  aOd.n'i. 


dnoiUKlg,  y  Cal.  i 


■i.  ^'.   Pleading,  4' Cal.  2N;  4^  CaL  H 
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Thing  In  action— defined,  CItU  Code,  sec.  9St.  And  see  CHOSSS  nr 
Action,  sec.  Z&ln, 
Set-off-17  Cal.  290, 519;  21  Cal.  79. 

Notice  of  assignment— 6  Cal.  270;  20  CaL  516;  Jones  v.  Cbalfluit. 
March  15th,  1880. 

Fh>mis8or7  notes— 8  Cal.  260;  14  CaL  94, 490. 

§  369.  An  executor  or  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  bv  statute, 
may  sue  without  joining  witn  liim  the  i>ersons  tor  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section. 

,  Ezecntors  and  administrators— sees.  1452,  1961-3,  1989;  14  Cal.  117; 
15  CaL  259;  16  Cal.  579;  18  Cal.  II ;  23  Cal.  16. 

^Tmstee—l  Cal.  76,94;  4  Cal.  197;  18  CaL  11;  29  Cal.  29;  26  CaL  20;  » 
CaLUl;34Cal.  136. 

§  370.  When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except : 

1.  "When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone; 

2.  when  the  action  is  between  herself  and  her  husband, 
she  mav  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band b^  reason  of  his  desertion  of  her,  or  by  agpreement 
in  writing  entered  into  between  them,  she  may  sue  or  be 
sued  alone.     [In  efPect  July  1st,  1874.] 

^Separate  property— 15  Cal.  306;  19  Cal.  128;  31  Cal.  333;  82  CaL  90;  36 
Cal.  447. 

Sole  traders— sec.  1811  «<  seq. 

Homestead-i5  CaL  504;  6  CaL  71;  8  Cal.  66, 74, 347;  9  CaL  96;  10  CaL 

Between  herself  and  husband— 3  Cal.  321. 

laving  separate— abandonment,  49  Cal.  34, 308. 

Foreclosure— 53  CaL  456. 

Scope  of  section— generally,  3  CaL  83, 312;  9  Cal.  321;  19  Cal.  311;  17 
CaL  578:  18  CaL  336, 526;  22  CaL  457;  35  CaL  214;  38  CaL  230;  42  Cal.  408; 
W  CaL  126;  53  Cal.  456. 

§  371.  If  a  husband  and  wife  be  sued  together  the 
wife  may  defend  for  her  own  right,  and  if  the  husband 
tieglect  to  defend,  she  may  defena  for  his  right  also. 

Wife  defending-5  Cal.  387;  9  CaL  315. 

§  372.  When  an  infant,  or  an  insane  or  incomiwtent 
person  is  a  party,  he  must  appear  either  by  his  general 
S^iardian  or  by  a  guardian  ad  litem  appointed  by  the  court 
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in  vhich  the  action  is  pending  In  each  caae.  A  govdian 
u'i  iUem  may  be  appointed  In  an;  caae,  when  it  is  deemed 
|jy  [beconn  inwhicli  the  action  or  proceeding  la  prone- 
T II ted,  or  by  a  judge  tbeceof,  expedient  to  repreaent  the 
infant,  insane  or  incomnetent  person  in  tlie  action  — 
'• '— '•' -'indinr  ' ' "  — 

JO.] 

MJior-rlsbU  BDit  llsbUm»  of,  c'lvU  Code,  aea.  41, 0. 
QuoTdlanofmlnor— seci.lTIT-nsg;  flCsl.gH!  l«CiLW4;  MCiLcn; 
4jriii,  <Mi  BDd  gene  rally,  gee  u  CiL  us,*aa  Beci.3;i.ns,n«,Tn,Tw. 
Inune  or  incampsleat  peraoa— Civil  Code,  Mcs.  H,  18-41;  guidlaa 

§  373.  When  a  guardian  ad  littm  is  appointed  b;  the 
court,  he  must  be  appointed  as  foilowa: 

1.  Wben  the  infant  is  plaintiff,  upon  the  applioation  of 
tlie  infant,  if  lie  be  of  the  uge  of  fourteen  years,  or  if 
imjer  that  age,  upon  the  application  of  a  relative  or  frland 
uf  the  infant; 

2.  When  the  infant  is  defendant,  npon  tlie  application 
uf  the  infant,  if  lie  be  of  the  age  of  fourteen  jeacs,  and 
tipply  within  ten  days  after  the  service  of  the  Bummons, 
(If  if  under  that  ag<f,  or  if  be  neglect  so  to  apply,  then 
iipoatbe  application  of  a  relative  or  friend  of  tlie  infant, 
or  of  any  other  party  to  tlie  actioni 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
in^tion  or  proceeding,  upon  the  application  of  a  relative  ot 
friend  of  such  iusane  or  iucompetent  person,  or  of  any 
(ither  party  to  the  action  or  proceeding.  [In  effect  April 
lot!],  IBSO.] 

Criianilan  of  mloor-cee  Dole  to  tut  nectlon. 

Qmrdlui  of  inuna  or  iiv:«np«teDt  penon— «ea.  IRii. 
g  374.  An  unmarried  female  may  prosecute,  «a  platnt- 
ilT,  in  an  action  for  her  own  seductloUi  and  may  recover 
Iheiein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  ber  favor. 


§  375.  A  father,  or  in  case  of  bis  death  or  desertion  of 
bis  'amily,  tba  mother,  may  prosecute  as  plaintiff  for  tbe 
<i Induction  of  the  daughter,  and  the  guardian  for  tbesediic- 
iioQot  the  ward,  though  tbe  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
tbe  seduction  or  afterward,  and  there  be  no  loss  of  service. 
Qnsfdian  ad  litem— sac.  n2;  sppolntmeat  of,  bm.  an. 
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§  376.  Afather,  or  in  case  of  his  death  or  desertion  of  Lis 
family,  the  mother,  may  maintain  an  action  for  the  injury 
or  death  of  a  minor  child,  and  a  guardian  for  the  injuiy  or 
death  of  his  ward,  when  each  injury  or  death  is  caused  by 
the  wrongful  act  or  neglect  of  anotlier.  Such  action  may 
be  maintained  against  the  person  causing  the  injury  or 
death,  or  if  such  person  be  employed  by  another  person 
who  is  responsible  for  his  conduct,  also  against  such  other 
person.     [In  effect  July  Ist,  1874.] 

Death— 35  Cal.  434 ;  and  see  sec.  377i». 

Guardian  and  ward--secs.  1768-1776,  and  Civil  Code,  sees.  23S-2Sr. 

§  377.  When  the  death  of  a  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  neglect  of  another,  Iiis 
heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,  or  if 
such  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  just.  [In  effect  July  1st, 
1874.]  ^       J  L  J       » 

Maintaining  action— before  Codes,  who  could  sue,  25  CaL  435. 
Bamagea— extent  of,  34  CaL  153;  44  CaL  46;  45  Cal.  834;  49  CaL  323. 

§  378.  All  persons  having  an  interest  in  the  subject  of 
the  action  ana  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in 
this  title.  ^  *         ^ 

Joinder  of  plaintiffit-eee  5  CaL  149;  8  Cal.  77, 514;  10  Cal.  802;  84  Cal. 
172;  25  CsJ.  242;  26  Gal.  337;  31  Cal. 420;  33  CaL  497;  37  CaL  34, 183. 

Ootenanta— sec.  381. 

Special  partners— CItU  Code,  sec.  2492. 

Other  parties—bringing  In,  sec.  389. 

Misjoinder  and  non-joinder,  generally— sec.  430fi. 

§  379.  Any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  involverl  therein. 
And  in  an  action  to  determine  the  title  or  right  of  posses- 
sion to  real  property  which,  at  the  time  of  the  commence- 
ment of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

Second  sentence  of  section— added  by  Code. 

All  interested  or  necessary  parties— made  defendants,  sec.  382n;  1 
CaL  478;  12  Cai.  103;  14  Cal.  279;  17  Cal.  262, 467;  22  CaL  200;  38  CaL  514 
39  CaL  379;  45  Cal.  263. 


EiecmieDt— b«toreCoi1e,<  Cftl-TO;  SCal.  a; 
Li.'^Uli  saCsLSUi  KCsl.  WSi  mKlerCode.sa 
Jiilalag  Undlord-ClTU  Code,  Bee.  lM9i  U 


Oqiporailoa  MocUioldan-CoiuC  Cil.  ut.  13.  er^cs.  3,*;  CliilCodt, 

TraiIs-iCmL»i  M  Cal.tH.GSe. 

SiiiU  ac>iaM  Uu  Slats— Cout.  GiL  krt.  ID.  sec.  6.    See.  also,  I  Cil. 

Cuastiei—tu  parties.  He  wc.  XIn. 
ExocDton— not  qnalifTlng.  mc.  IMI. 

Dafsct  of  parties,  etc sec,  tMn. 

Sorr.ce  on  poitloa  of  defsnduitl-«c.  (II  anil  nolo. 
AaiooiatoB— ButDff  lij  comjuon  name,  hm-  38& 

§  33(X  In  an  action  brought  by  a  peraou  out  of  possea- 
aiiiii  ot  real  properly,  to  determine  an  ad  vitso  cl.iini  of  an 
interest  or  estate  therein,  tlie  person  makini;  ■Jiicli  mlvcrso 
cliimand  persona  in  possession  may  bo  ■umi'ii  jih  diifend- 
aul.s,  iDd  if  the  judgment  be  for  tlie  pl;ii]][LiT,  iic  Tii.iy  liavs 
a  writ  for  the  possession  of  tlie  premia.^i,  u-i  jipniust  the 
defenlaats  in  tlia  action,  against  whom  tins  jmlgment  has 
passed.    [In  ei!ect  July  1st,  1874.] 

Writ  of  poiHHion— sec.  Cffin. 

AddMonal  partiei— sec.lB9. 

Objeetioni  u  to  jalndsr— sec.  I30d,  and  anbd.  4. 

g  331.  Any  two  or  more  persons  claimioR  any  estate  or 
iuicrest  in  lands  under  it  common  source  of  title,  ^betber 
fioldiiitt  as  tenants  in  common,  joint  tenanti.  coparceners, 
or  in  severalty,  may  unite  in  an  action  ag:iii]3t  any  person 
ol aiming  an  adverse  estate  or  interest  tlioioiu,  for  tlie  pur- 
pose of  determininft  Bucb  adverse  claim,  or  of  establisli- 
lu;;  such  common  source  of  title,  or  of  declaring  tbe  same 
to  he  lield  in  trust,  or  ot  removing  a  cloud  upon  the  same. 
[Ill  effect  July  Ist,  1874.] 

Cateauitt,  ai  loreral  parUsi— sec.Mi. 

Jolnl  t«nanti-be(oia  tbls  eoBctment.  7  Cal.  347. 

I— befare  tills coactmonl;. 5  C^l.  14^  SOI:  SC.il- 

ai'iM.^,»hal.4H.'      '  .  ■      • 

I,  etc.— Joinder  of, ■HMca.IMI.lsai  e!  leq.;  20  CaJ-KOiil 

Cal.  831. 

— br  tenant  in  common,  He  replertn,  sec.  J26ii, 


12paI.<M;l6Ci 
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9  382.  Of  the  parties  to  the  action,  those  who  are  united 
la  interest  must  be  joined  as  plaintiffs  or  defendants  ;  but 
V£  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and 
'When  the  question  is  one  of  a  common  or  general  interest, 
o!  many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  all. 
Generally— see  16  Cal.  145;  27  Cal.  60;  44  Cal.  392. 

All  parties  interested— Joining,  26  CaU  860;  31  CaL  427;  63  GaL  4Mi 
53  Cal.  38. 

Befnaal  to  join  as  plaintiir-6  Cal.  606;  18  Cal.  322. 

Common  or  general  interest— 1  Cal.  65;  7  Cal.  330;  21  Cal.  632. 

Parties,  numerous— joinder  Impracticable,  1  CaL  68;  14  CaL  640. 

Joinder— errors  as  to,  sec.  430». 

§  383.  Persons  severally  liable  upon  the  same  obliga* 
tion  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff. 

See  sees.  414, 578, 579;  6  Cal.  176;  25  Cal.  520;  29  Cal.  429;  48  CaL  234. 

§  384.  AH  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
rights  of  such  party. 

Oo-claimants— uniting  as  plalntiffB,  sec.  381. 

ADning  claim— error  as  to  Joinder  of  tenants  in  common.  62  CaL  263. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  if  the  cause  of  action  survive  or  con* 
tinae.  In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transter  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  1st,  1874.] 

Constraction  of  section— 51  Cal.  153. 

Snbstitation— of  representatives  or  successors,  5  Cal.  281 ;  20  Cal.  68 ; 
29  CaL  8W:  31  Cal.  333:  32  Cal.  493;  49  CaL  347:  53  Cal.  3:  £x  parte  Tin- 
kom.  Feb.  24th,  1880;  Jordan  v.  Hubert,  March  4tli,  1880. 

Death-suffgestlon  of,  13  Cal.  591:  21  Cal.  445;  Judson  v.  Love,  35  Cal» 
163;  40  Gal.  96;  44  CaL  284;  45  GaL  337. 

CoDB  Civ.  Pboo.— 19. 


Appeal-tltMlof  dffliaiordlsabUity  on,  aco.  taa,  ■ 


._   r  party,  oo  Lis  deposi..^^  .„  ^„„,„  „,o  „, 

claimed  on  tlie  contract,  or  delivering  the  property,  ut  iia 
value,  to  Huch  person  na  tl:e  court  may  direct;  and  Iba 
ccurtmay,  in  Ita discretion,  make  tho  order.  And  wiieu- 
ever  conflicting  claims  nro  or  may  bo  made  upon  a  pereon 
for  or  relating  to  persounl  property,  or  tlie  performanca  of 
an  oBligation,  or  any  portion  diureof,  sncli  person  may 
bnnz  an  action  agaiust  tlie  conflicting  claimants  to  com- 
ptl  them  to  ioterploail  and  litigate  their  several  claims 
among  Ihemaelveit.  'I'Iiq  ordi^i'  of  substitution  mny  be 
m»de.  and  the  action  (.-f  interpleaiier  may  be  maintained, 
ard  tbe  applicant  or  phiiutiir  be  discharged  from  liability 
to  all  or  any  of  the  cocflieting  claimants,  although  iheii 
titles  or  claims  have  nut  a  common  origin  or  are  not 
idantical,  but  are  adverse  to  nndiodepondeiitof  one  ao- 
otlier.  [In  effect  Maveli  ^rd,  ISSIJ 
Iat«iplesder-«  CaL  £93. 

§  387,  Any  person  may,  before  tlie  trial,  intarveno  in 
an  action  or  proMedins,  who  has  nn  interest  in  the  matter 
in  litigation,  in  the  suii  ess  of  either  of  the  parties  or  an 
in'^etest  against  both.  An  intervention  takes  place  TChon 
a  ibiTd  person  is  permitted  to  becotno  a  party  to  an  action 
or  proceeding  between  otlicr  persons,  either  by  ioinini 
tha  plaintiff  in  clBitnius  Mhat  is  sought  by  the  complaincT 
or  by  uniting  with  the  defendant  in  resisting  the  claiins 
of  the  plaintiff,  or  by  demanding  anytliing  ndvetaely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  RroundBiipon  wliich  tbe  interveo- 
ticn  rests,  filed  by  leavu  of  the  court  and  served  upon  the 
parties  to  the  action  or  proceeding  ivbo  have  not  appeared, 
and  upon  the  attorneys  of  the  parties  who  have  appeared 
wlio  may  answer  or  demur  lo  it  as  it  it  were  an  oriEinal 
complaint.    [In  effect  July  lat,  3874.] 


IS5  PASTIES  TO  CIVIL  AOTlOlfS.  §g 

n^P'i^yfB^^'^  <^^  ^I'  M4;  6  Cal.  2M,  «7«;  7  Qd. 9S|  8 CaL  879:  10 
,C^&L^>296:  13  CaL  62;  14  Cal.  165;  18  CfU.  878;  21  CaL  889,  441:  88  6aL 
tfii.'PLl^Vf^A^?®'®^^;  87Cal.632;  88  CaL  608;  48  CaL  181;  446aL  161; 
R  CaL  8K;  51  CaL  559,  <i29:  62  Cal.  fi09;  53  CaL  l' 742. 

Eminent  domain— intenrentlon  In,  sec.  1248. 

Complaint— generally,  see  sec  436,  ana  notes. 

Demnrrer>8ee.  430. 

Answer-sec.  437. 

§  388.  When  two  or  more  persons,  associated  in  any 
DQBiness,  transact  sach  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not, 
tlio  associates  may  be  sued  by  such  common  name,  the 
sommons  in  such  cases  being  served  on  one  or  more  of  the 
associates;  and  the  judgment  in  the  action  shall  bind  the 
)^i^^  property  of  all  the  associates,  in  the  same  manner  as 
u  all  had  been  named  defendants,  and  had  been  sued  upon 
their  joint  liability. 

iA%?^??.'*i^"o^atefl-common  name,  sec.  414;  8  CaL  247;  5  CaL  246; 
gi^vi!^;  22  Cal.  356;  80  Cal.  204;  39  CaL  93.  8ee  alBO,  Martin  v.  Bls- 
nw»  2  Pac.  Coast  Law  J.  66. 

Mining  company— Welsh  v,  Klrkpatrick,  30  CaL  203. 

§  389.  The  court  may  determine  any  controversy  be- 
ween  parties  before  it,  when  it  can  be  done  without  preju« 
aice  to  the  rights  of  others,  or  by  saving  their  rights;  but 
When  a  complete  determination  of  the  controversy  cannot 
De  had  without  the  presence  of  other  parties,  the  court 
vmt  then  order  them  to  be  brought  in.  And  when,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  per- 
9oa  not  a  party  to  the  action,  but  having  an  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made 
^  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment.  a        »    ^         *'    *' 

Kfi^Parties.-hrlnffingln,8GaL114.281;  9CaL ,98,697;  12 CaL 213; 
BCal. 200;  27 Cal 329T»D Cal. i90;  88 Cal. 514:  44  Cal. 892. 

•^  parties  interested-fihoold  he  brought  In,  83  Gal.  88,  see.  882fi. 

Joinhig  landlord-sec.  379. 

•f^K^f  adding  and  amending  name  of— sec.  478;  1  Gal.  192;  3  Cal. 
^'«  7  Cal. 587;  9  CaL  56;  49  CaL  270, 

S  390.  Causes  of  action  upon  contract,  or  for  damages 
arising  out  of,  or  pertaining  or  incident  to,  the  official  ad- 
"finiairation  of  tne  fire  departments  created  by  Acts  of 
the  Legislature  of  this  State,  sliall  be  brought  directly  by 
fod  against  the  municipality  by  its  corporate  name  where- 
in the  damage  was  sustained.  And  the  said  Boards  of 
I've  Commissioners  shall  not  be  sued  as  such,  except  to 
<*n»pel  or  restrain  the  performance  of  acts  proper  to  be 
compelled  or  restrained  under  and  not  within  the  discr^ 
?P^  Intended  to  be  conferred  by  this  Act.  [Approved 
March  12th,  1885.] 


Of  the  Place  of  Trial  of  CiTil  ActionB. 


§  392.  ActioDS  for  tlie  followiDg  causes  mu^^t  be  tried 
in  the  county  in  wliioh  tho  subject  of  tbfl  acliuii,  or  sume 
I>ari  thereof  is  aitnawd,  subject  to  tho  powtr  uf  ibe  couri 
ti)  cLange  the  place  of  trial,  as  provided  IntliJH  Code: 

1.  For  the  recovery  of  real  property,  or  of  an  estat*  rr 
iutorest  therein,  or  for  the  determination,  in  any  farm,  of 
Eucli  right  or  interest,  and  for  injuries  to  leal  property; 

'J.  For  the  partition  of  real  property; 

^.  For  the  foreclosure  of  all  liens  anil  inortg.iges  on 
roal  property.  Where  the  real  property  is  a ii.iiiiteil  partly 
in  one  county  and  partly  in  another,  the  r'laintiff  mar 
select  either  of  the  counties,  and  the  county  ho  selected 
in  ihe  proper  county  for  the  trial  of  aocii  action.  [In 
'■[feet  March  2nd,  1876.] 


Ri3t— hijurlea  by.  Ka  Pol 
F3rlitlaii--3BasiBU]i,  Bee, 
ForaolDSnn— ««<:.  ^li, 


TENUB  OEMERALLT. 


ImpwIiBl  triil-^D,  le 
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Local  actions— sec.  392ft,  sec.  39S. 
Officer— action  against*  sec.  399,  snbd  2. 
Fenaltf— or  forfeiture,  statutory,  sec.  393,  snbd.  L 
Baal  property— actions  concerning,  sec.  392. 
Residence— of  defendants,  sec.  395. 
TransfiBr— of  case,  sees.  39&-400. 
Transitory  actions— sec.  395. 
Two  counties— sec.  392n;  sec.  393,  subd.  1. 
Wrong  connty— sec.  396;  397,  subd  1. 

§  393.  Actions  for  the  following  causes  most  be  tried 
in  the  county  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  chance  the  place 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
hy  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

2.  Against  a  public  officer,  or  person  especially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him  in 
virtue  of  his  office,  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 

Act  done  by  public  officer— 9  Cal.  420.  Local  action— sec.  392s. 

§  394.  An  action  against  a  county,  or  city  and 
county,  may  be  commenced  and  tried  in  such  county,  or 
city  and  county,  unless  such  action  is  brought  by  a  connty, 
or  city  and  county,  in  which  case  it  may  be  conmienced 
and  tried  in  any  county,  or  city  and  county,  not  a  party 
thereto.    [In  effect  March  3rd,  1881.] 

§  395.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  them,  re- 
side at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  an^  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
>nay  be  tried  in  any  county  where  either  of  the  parties  re- 
side, or  service  is  had;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this 
Code. 

Oounty  where  defendants  reside— 15  CaL  418. 

Bstldence  cf  corporation- 22  Cal.  537. 


riiAo  or  TBiAL. 

3  396.  If  the  county  io  vfhlah  the  action  is  comcoeiic^ 

— ..  .1. ._  i^j  yjg  (jjjjjj  tii^raof^  the  actioo 

tried  therein,  unless  the  de- 


ls not  the  proper  county  for  the  trial  thereof,  the  actioii 


.n  affidavit  of  merits,  and  demanda,  i 

the  trial  be  had  in  tlie  proper  county. 
Motlan'-CUiieoCiiiaklng.lCal.US;  tCal.lITi  SC 


Uid,  188D. 


nsrlu-JobuKia  i.  Hrmui,  Jan.  Term,  1B7t,  i 
a  aoc  tnesD  natlee  ot  moUon,  Gstnda  v.  Orena,  umli 


S  397.  Tlie  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases; 

1.  When  the  county  designated  in  the  complaint  is  ddI 
the  proper  county; 

2.  When  (here  is  reason  to  believe  that  an  imp 
trial  cannot  be  had  therein ; 

it.  Wbeu  llie  convenience  of  witnesses,  aod  the  endiol 
justice  would  be  promoted  by  the  change; 

1.  When  front  any  cause  the  judge  is  disqualiSed  from 
acting.  I 

Change  of  TBnne-g6nenUly,BCaL  an, 6«i  IS  CaLHSj  K  C«LlSi  ■ 
JsCi].»9i32Cil.H«;  3;CaLlW;  t9Cal.2U. 

Appeal— trom  order  as  to  ohsnge  of  nnne,  lev.  M9,  subd.  S. 

Not  the  proper  ocnintr— la  Ciil.33[;  :2Cal.Sn!  47  Cal.  193. 

tmpaiUal  Dial'iullkelT,  i  CaL  110;  i  CaL  U5;  33  CoL  379;  «  Cil. 

OonTenleno*  of  irltneMeB-U  CaL  118;  t1  CaL  1K|  M  CaL  M;  0 
Blaiof  Jad|;«-Hci.ltai.iu:;  13  OLSDO;  13CaLlSe,»ti  MOd-ll. 


§  39a    It  an  action  or  proceeding  is  c 

pending  in  a  court,  and  the  judge  or  justice  thereof  is  di>- 
qualihed  from  acting  as  such,  or  if,  from  any  cause,  [1» 
court  orders  the  place  ot  trial  to  be  changed,  it  must  lie 
transferred  for  trial  to  a  court  the  parties  may  agree  upou, 
bj-  stipulation  in  writing,  or  made  in  open  court  and  en- 
tered In  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
tlie  nearest  court  where  the  like  objection  or  cause  tor 
making  the  order  does  not  exist,  as  follows : 

1.  If  in  a  Superior  Court,  to  another  Superior  Court. 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  is 
tie  same  county. 

[Id  effect  March  3rd,  ISSl.] 
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§  399.  When  an  order  is  made  transf  errlnj;  an  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to 
the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
mnst  be  paid  by  the  party  at  whose  instance  the  order 
was  made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 

§  400.  When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  cuurt  of  a  county  other  than  the  county 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must,  after  final  iudgment  there- 
in, certify  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  andrecord 
the  judgment  in  the  record  of  the  court,  briefly  designat- 
ing It  as  a  judgment  transferred  from  ■  court  (naming 
the  proper  court). 


Of   the    Manner    of    Commencing  Civil 
Actions. 

<  Wi.  Aetlons,  how  cammencBd. 

i  we.  GompUUnt,  lH>vr  ludonaiL   Wbsn  nmunoiu  m^y 

(  W7.  Sinniii(nu,bowinii9il,dlt«eted,iDdwbatto<:iiTii 
i  W»  HoUca  <rf  fea  pcDdracr  ot  an  action  kSectliib'  il 

I IIL  Summons',  bow  HTTea. 

I  in-  PubUcktloo  when  detendaot  la  atMent  froni   t) 
ceMed,  or  a  toreign  conwntlon  taSTliig  no  ^ll.-i' 
r. 1  — i.i._». —  anoappr'-' •-■  —  ■  - 

I  (le.  WheQ  JuriiSletlon  "k 


Ccmmancamant— geiKrally.lCal.EMi  lCCal.9'4;  2f  Cal.  3JI;  flCil- 
2:3;  UCal.lU.   Demimil iHlore, plBBdlDg. lec.  tain.    rcrmlcDcy  ol ao- 

Isgouico  of  ■□mmona— embraced  before  Anvlt  l3T1,I3CaLW;  B 
Cal.en.    Compare  as  to  LIMIT  AT10K8,  Bee.  3W  iDil  vote. 

§  406.  The  clerk  must  indorse  on  tlie  rompliiat  tbi 
liiky,  month,  anil  year  that  It  is  filed;  ami  iil  any  time 
wittilQ  ooe  year  thereafter,  tbe  plaintiff  in:iv  Imve  a  sad- 
rnoua  iBsaed;  and  if  the  action  be  brought  ifsiiinEit  two  or 
more  defendants,  who  reside  In  different  couulies,  itiij 
Lave  a  summons  Issued  for  eanh  of  sucli  counties  at  tLa 
(-ame  time.  But  at  any  time  within  tbe  ypar  .^fter  tta 
cQQiplaint  Is  tiled,  the  defendant  may,  In  writiug,  or  bj 
uppearioB  and  answering  ordemurrlnB,  wiuvu  tlio  issuing 
of  Bummons;  or,  If  tJie  action  be  brouclit  u]ioii  a  join' 
contract  of  two  or  more  defendants,  andoiiu  of  Lhem  l'^ 
appeared  within  the  year,  the  other  or  others  may  lie 
served  or  appear  after  the  year,  at  any  time  before  trial- 
[Ineffoct  July  1st,  1874.] 

Ou  ysa(-4n>iulsMa7,  U  CaL  34i!  no  <leaiilte  period  before  Amdt 
IBM  »  Cat.  NO. 
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Delajr— OS  to  Issuance  of  summoiis,  SB  GaL  296;  as  to  serrloe  of 
mons,  see  sec.  410n.   Want  of  prosecntlon,  generally,  see.  SHn, 

Smnmons— issuance  of,  generally.  34  Cal.  166:  »  Cal.  586.  Wairerof 
Issuance,  4  Cal.  2S1.  See  ADMissioH,  sec.  415;  ApPBAHuroa.  see. 
1014;  CoirssNT,  sec.  28Sn. 

Olerl^a  indorsement— as  to  ministerial  officers  generally,  see  see. 
262a. 

Libel  and  slander  suits— Security  for  beginning,  see  Stats.  1871-71, 
p.  633. 

AppeaTance->sec8. 476, 1014. 
Alias  sammons— sec.  408. 

Residence  of  defendants-^n  different  counties,  see  sec.  78  as  to 

Fbocsss. 

Joint  contract— see  sec.  414. 

SUMMONS  GBNERAIiLT. 

Alias-sec.  406. 

Amendment  of— sec.  473». 

Oommencement  of  action— not  element  of,  sec  4Mm» 

Contents  of— sec.  407n. 

Defendants— see  Ssvisral  DsFXin>ANT8. 

I>elay— sec.  410«. 

Issuance  of— sees.  405fi,  406  and  note. 

Jurisdiction— by  service,  sec.  416  and  note. 

Libel  and  slander-security  for  suit,  sec.  406*. 

Lis  pendens— sec.  409. 

Person— authorized  to  serve,  sec.  410  and  note. 

Publication— service  by,  sees.  412, 413,  and  notes. 

Proof  of  service-'Secs.  410, 415,  and  notes. 

Service  of— proof ,  tuprat  by  publication,  supra:  mode  of,  see.  411 
^a  notes;  also  sec.  410,  Copt  Complaiitt,  note;  by  whom  made,  see 
•<^R80N,  tupra;  setting  aside,  416n. 

Several  defendants— part  served,  sec.  414  and  note;  extra  time  for 
service,  sec.  406. 

,  407.  The  summons  must  bo  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the 
court,  and  must  contain : 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  com- 
plaint is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere ; 

'4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend* 


ir 


e.  Id  other  aclions,  a  notice  that  aalesa  defendant  ao  1 
appiara  and  answers,  the  plaintiff  will  apply  to  the  court 
f  oc  ibe  relief  demandet)  in  the  complaint.    The  name  of  i 
the  platntlfTaattomeTmustbeindoraedonthe  BDnuiiatu.   I 
[In  effect  March  £6tb,  1880.] 

VnKtn—gea^iMj,  Bee  gee.  79>i.  , 

Stil*  of  prooui-Oaait.  CiL  ut.  8,  ■«.  90;  Political  CodOiMcW. 

nit  of  oonrt-a  CU.  IK. 

OoDtmttof iiiiiunana-8iTHi>.I.I>BnieM4CaLSI0.  BnBi>.t,Cbv 
ocMiotactbm.iactLUii  ii  CBi.sit;  a  Cai-tre.  SDBD.i.Tlmoit 
si.peir.ICiiL4]SiICal.«3,«e{UianullciilarlyKe44C»l.lNL  SOBD. 
4,  Nollce  (or  ntounr  aefaoit, !  Cal.  »l.    sued.  9.  Notice  of  apiilliatlDii 


§  408.  If  the  BUmmonB  Is  returned  without  beiOK 
aurved  on  any  or  all  of  the  defendants,  or  if  it  baa  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  mar 
issue  an  alias  summons,  in  the  same  form  as  the  originaL 
[In  aEfect  February  15th,  1870.] 

Allai  (amcaoiis-^ottooUte.tg  C&l.  4Sl!  sad  tor  deluas  to  aiuii. 
inoiu.BeDeralli'.BeeBec.llOn)  vbea ntinocaswry,  10 CsL Mi. 

g  409.  In  nn  action  aSectinK  the  title  dt  the  right  ol 
posseaaion  of  real  property,  the  plaintiff,  at  the  time  of 
liling  the  complaint,  and  the  deiendant,  at  the  time  oi 
llliog  his  answer,  when  affirmative  relief  is  claimed  iu 
Huoii  answer,  or  at  any  time  afterward,  may  record  ia 
the  otBca  of  the  tecorder  of  the  county  in  which  tbe 
property  ia  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  tha 
nutisn  or  defense,  and  a  description  of  the  property  in 
tl^at  county  affected  thereby.  From  the  time  of  filing 
eiich  notice  for  record  only  aball  a  purchaser  or  incum' 
hrancer  of  the  property  affected  thereby  be  deemed  to 
liavs  constructiTe  notice  of  tbe  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  dealgnated  bf 
their  real  names.    [In  effect  July  lat,  1874,] 

LiBpeadSDs-13Cal.307,Ml!  19Cal.  ieSi  17  Cil.  in;  IS  dLinW) 
riCal.  ]07i»Ca1.2M:20C^.3S,»S.«»j!4CsL4ZT:II  CaL  UiUCU. 
»4l  HCsi.GII;  sK^al.aW;  43Csl.JU,6ti;  MCsl.tiS. 

AUaoalioa— br  penon  In  paueMlon,  aec.Ttl. 

pajUtian— recording  nollce  oT  lolt,  sec.  7W. 

g  410.  The  summons  may  be  served  by  tbe  Bfaerifi  of 
the  4oanty  where  the  defendant  is  found,  or  by  any  other 
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person,  over  the  age  of  eigbteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  the  sum- 
mons, unless  two  or  more  defendants  are  residents  of  the 
same  county,  in  which  case  a  copy  of  the  complaint  need 
only  be  served  upon  one  of  sucn  defendants.  When  the 
summons  is  served  by  the  sheriff,  it  must  be  returned, 
with  his  certificate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaint,  where  such  copy  is  served,  to  the 
ofiice  of  the  clerk  from  which  it  issued.  When  it  is  served 
by  any  other  person,  it  must  be  returned  to  the  same  place, 
with  an  affidavit  of  such  person  of  its  service,  and  of  the 
service  of  a  copy  of  the  complaint,  where  such  copy  is 
served.     [In  effect  July  Ist,  1874] 

Senrice  of  snmmons— maimer  of,  sec.  411  and  notes. 

Proof  of  service— eec.  415. 

Oopy  of  complaint— essential,  11  Cal.  S72;  28  GaL  153;  IS  CaL  279;  41 
Cal.  314.  Certified,  formerly  liad  to  be,  51  CaL  615.  Single,  wlien  sdf* 
ficient,  53  Cal.  737. 

Who  may  serve— eberlff  *s  deputy,  not  as  snob,  5  GaL  449.  Any  <mt> 
side  person,  31  Cal.  240.  Yfho  could  serve  formerly,  34  CaL  39L  la 
Justices'  Courts,  sec.  849. 

Sherififs  return— sec.  415,  subd.  1,  note. 

Affidavit— sec.  415n. 

Setting  aside  service— sec.  414ii. 

Service  after  return— 40  Cal.  572. 

Delay— in  serring  summons,  29  CaL  238;  36  GaL  665;  89  GaL  450;  4ft 
CiiL49;  47  Cal.  614;  48  CaL  464;  in  issuing  summons,  8ec.406i»;  in  pros- 
ecution, generally,  sec.  594ii. 

§  411.  The  summons  must  be  served  by  delivering  a 
copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  State,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  busi- 
ness and  having  a  managing  or  business  agent,  cashier,  or 
secretary  within  this  State,  to  such  agent,  cashier,  or 
secretary; 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed; 

4.  If  against  a  person  residing  within  this  State,  who 
has  been  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom  a 
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gaudian  btis  beea  appointed,  to  such  person  and  also  U 
bisgpudUn; 

6.  It  ajnilnat  a  county,  city  or  totrn,  tothepreBidentqf 
th*  board  of  BupervisorB,  president  of  the  council,  a 
trustees,  or  other  head  of  the  legislative  departmenl 
thueofi 

l>.  In  all  other  cases,  to  the  defendant  personally.  [Is 
effect  July  Ist,  1H74.] 

Uods  of  ■BTTics-sCaCnte  tbe  Boiae.  11  CaL  m-,  t)  Cat.  «S»!  on  tba- 
irr.PoUtlcoJ  Code.seca.tIW-tl«2i  by  Hlegntph, lec  lOHi  KeuBnUr,! 

SIIBDiviai0HBl,2,  Oorpantlon(-« C»1, lU:  10C»1.M2,4M;  llCiI. 
SIG.  AuDclailaii-biulaua.Bec.seaRDaDolcs. 

RTTBDivtsinn  I,  Mlnoi^htber  «ulnc,  baton  Code.  II  CkL  tli; 
gmUlmn  at,  tee.  572. 

RUBDiTisioR  (.  InaanB  or  Ineompatent  p«raon— gturdUn  ot, 
si^ctri;  where  no  goardua,  M  CoL  731. 

KCTBDmiion  s,    Oooatiea  a*  psitiM-<ae  Sleaj.  Pabtt  nf  u. 

smDiTTSion  s.  Fsnonal  nrrlo*— mods  of,  IS  Cal.  jasi  on  Bttr» 

Def'lD-ract,  U  Cal.  lU. 

3  412.  Where  tbe  person  on  whom  the  service  la  to  b< 
laaAe  cesidea  out  of  tbe  State,  or  baa  departed  from  tlis 
Stite,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  ot  coQreals  himself  to  avoid  tbe  service  of  Bum- 
mona,  or  is  a  foreign  corpovation,  Lavine  no  man&gini;  or 
business  agent,  cashier,  or  secretary  wlthia  the  State,  aD<i 
tli9  fact  appears  by  affidavit  to  toe  satiafaction  of  t)iB 
coirt  or  a  judge  thereoC,  and  It  also  appears  by  such  affi- 
dnvit,  or  by  the  verified  complaint  OQ  nle.  that  a  cause  of 
ac'jou  exists  against  tbe  defendant  in  respect  to  whom 
tl]e  service  ta  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
unorder  that  tbe  service  be  made  by  tbe  publication  of 
tli9  Bummona,    [In  oftect  March  '2Gth.  1880.] 

EhUdu  g«n«rsUf— 1  CsL  3M;  e  CaL  201;  8  CaL  4t9i  13  CaL  ISli  H 


FietltloaB  psnoQ— agalDst,  4S  Cal.  639. 

Joitlce's  Oonrt—eipresslr  applied  to,  «ec.M9, 

JmrUdlcUon-aee  aec.  Sin. 

IfDn-reaidaot— against,  personal  Judgment  on,  t)  Cal.  tU. 

CoDMitiitloaalitT-ti  Cal.  Ill;  »  Csl.  WOj  H  Cal.  US.   BM  tee  B«l- 


145  MANKKB  OF  COMUKKOnra,  §§  4kl3*ld 


Bisect  attack— strict  ccmstnietlon  on,  12  Cal.  100;  47  Gal.  Itf. 

OoUateral  attack— favorable  constraction  aa  to  Soperior  Coorta,  SI 
CaL  fiSO;  Hahn  9.  KeUy*  34  CaL  391 ;  37  CaL  4SS:  44  Cal.  359;  49  Cal.  374. 

Sd  see  lNTXin>MXST8t  sec.  53n.   Strict  construction,  27  CaL  300;  31 
L342;  50  Cal.  502;  Belcher  v.  CHamben,  63  CaL  635,  orerrullng  Hahn 
«.  Keil7,  supra. 

§  4X3.  The  order  most  direct  the  pablication  to  be 
made  in  a  newspaper,  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  lei^h 
of  time  as  may  be  deemed  reasonable,  at  least  once  a 
week;  bat  publication  against  a  defendant  residing  out  of 
the  State,  or  absent  therefrom,  must  not  be  less  than  two 
months.  In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
judge  must  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the 
Bununons  and  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office,  and  in  either 
case  the  service  of  the  summons  is  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  for  pablication. 
[In  effect  July  1st,  1874.] 

Section  generally-^  Cal.  465;  9  Cal.  107, 616;  26  CaL  149;  45  CaL  30; 
applicable  to  Justice's  Court,  sec.  849. 

Bealgnated  newspaper— 23  Cal.  85. 

Period  of  pnbUcation-12  Cal.  100;  31  CaL  173;  32  CaL  347. 

Pablication  on  Sundays— 32  CaL  347. 

Proof  of  publication— sec.  415,  subd.  Sn. 

Completion  of  publication-time  to  answer  after,  6  CaL  465;  judg- 
ment by  d^tolt,  sec.  585,subd.  3. 

§  414.  When  the  action  is  against  two  or  more  defend- 
ants, jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them, 
the  plaintiff  may  proceed  against  the  defendants  served  in 
the  same  manner  as  if  they  were  the  only  defendants. 

Section  generally— see  sees.  679,  969;  also,  sees.  383, 388,  and  3  CaL 
4^, 6  Cal.  176, 607:  7  Cal.  443;  12  CaL  351 :  13  Cal.  558^  17  Cal.  564;  18  CaL 
399, 402;  29 Cal.  «29;  30  Cal.  534;  35  Cal.  602;  39  Cal.  93. 

I       Joint  defendants— one  served,  10  Cal.  511;  Tay  9.  Hawley,  39  Cal.  93: 
I     Kelly  V.  Bandlnl,  50  Cal.  530;  as  to  partners,  see  sec.  388;  2  Cal.  89;  51 
CaL  184. 

§  415.  Proof  of  the  service  of  summons  and  complaint 
must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
Cons  Crv.  Psoo.— 18. 
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forunan  or  principal  clerk,  BliowtDg  the  suu«;  and  &n 
lavit  of  a  deposit  of  a  copy  of  tbe  sni 


BfQdaTit  of  a  deposit  of  a  copy 

pnst-offlce,  it  the  same  haa  been  deposited;  ttr, 

4.  The  wiitten  admlaaloD  of  the  defendant  In  case  of 
Bervic«  otbemisa  tlian  b;  publication;  tbe  certificate  or 
aiiidavlt  must  state  the  time  and  place  of  service. 

Return  at  isTTiDa  of  Bamizioiu— Intendmeals  Bs  to,  tee  sec  Un ; 
EufBclBDCf  on  CDllateis]  Btuck,  3t  CsLOal;  tSCHLlN;  «]  (U.  til9. 

fiKBDLVlBIOlI  I.    Affldavil— 11  Cal.  Sra;  28  Cal.  152. 

Sdbblvibioii  3.  Affldsvlt  pf  pnbUeaUon— 23CaJ.SJ;  nCaL290:  » 
Cal.  5US;  proof  of  publication,  aeneraJly,  sees.  2010,  SUll. 

SnBDCTTBion  4.   Admlsaloii  of  servlcs— 9  CaL  321:  11  Cal.  307:  SS 
C.il.s'H.  TiineBDdplace-aCBl.l'J2:eCal.2'JSi  2SC3I.133.    Settlss 
sslda  Mrriot-NCsLlU.    Saclloa  In  tanoral-I  CaL270i  e  Cal,  616; 
aiCHl.23ai34Cttl.W3,m2;  37CM.  ua;4aCaLWS. 
§  416.  From  tlie  time  of  the  serrics  of  the  s..  . 

and  of  a  copy  of  the  complaint  in  a  civil  action,    . 

BervipB  of  a  copy  of  the  compIaiDt  is  requited,  or  of  the 
tuoipletion  of  the  publication  wheneetvice  by  publication 
i»  oMeted,  tbe  court  is  deemed  to  have  acquired  jurt»dic- 
liun  of  the  parties,  aod  to  bave  control  of^all  tbe  subse- 
quent proceedings.  The  voluntary  appearance  of  a  de- 
fendant is  equivalBnt  to  personal  service  of  the  sunimons 
and  copy  of  tbe  complaint  upon  bim.     [In  effect  J  iily  1st. 

An  act  concerning  service  of  summons  apon  absent  de^ 
fiiudants  by  publication,  approved  March  IQth,  IST:^,  is  re- 
pealed.   [In  effect  March  Wth,  1874.] 

SecUon  EsnsiallF-I  Cal,  63,SMi  3«  Cllt.l39i  31  CaL  t91,s;9;  40  Cal. 

Adnll«»lono(«8rTlcB-iiao.41S. 
App.aranc8-seo.  10  H. 
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TITLE  VL 

the  Pleadings  in  CivU  Aottons. 

.  The  pleadlnn  in  genaral. 

,  The  complaint. 

,  Demnrrec  to  the  camplalnt. 

,  The  answer. 

.  Verification  ol  pleadtnrai. 
,  Qeneral  rules  of  pleadUlK. 
,   Vatiance— Mistakes  in  pleadlnKS  «nd  Mnen 

""""^         [1*71 


g§  420-1  TBK 


CHAPTEIl  I. 
THE  PLBADINaa  IN  GBITERAI.. 


I  (30.  Dpgnltlon  or  pleadinin. 


I 

S  421.  The  forms  of  pleading  in  civil  actions,  ai 
rules  liy  winch  the  sufflclenoy  of  the  pleadinm  is 
decermmed,  are  those  pceseribed  in  this  Code. 


§  420.  The  pleadinga  a 
parties  of  their  respectiv 
judgment  of  the  court. 
§  421.  The  forms  of  pleadinir  in  c 
'T-  liy  which  tlie       ■*■  •        ^  -    ■ 
lined,  are  thos 
—  -onn  of  aoti(in-b„.  „..  „u  u„^,. 
rorm.  of  plBading-LOCaLlMi  17Cal.<9T. 
Gonoral  rules  of  pleading-sec,  4K  « itq. 
AboUlion  of  old  ajwenn-12  Cal.  H7  i  31  Cal. «», 
OODB  PLEADIWa 

ncai.(M;  37  Cal.  ^M;  HaakeU  c.  HaakeU,  March  (ilb,  la 
ronn8adDpiBd-14Cat.K!;  JlCal.tM;  aadaeesecs.l 

Hulea— 8ec.  452  « isj.j  liCaHls. 

FioUona— disapproved ,  10  CaL  2W;  !2  Cal.  STO. 

Oommon  oonnta-see  INDKBiTiTDs  AsamiPiir,  s 

OrdinaiT  lanEaase— 10  Cal.Sit 

OoQciaeaoBs-rcqulrBd,  15  CM.  <18i  In  complaint,  is«e.4M,  Babd.1. 

HBpotltion— torbldden,  IS  Cal.  118. 
„^!""' sUsfiBtipn  oi-Seltty imi whoUy.iGai.^, .^,,00,  •  ■■,.  ,„ 
rTf^  ^.f*!?"i  WCaLtSSi  HClLJB:  IS  C»l.«l,41Si  IOCbLOIi 
COmnlOInt.  iTmRhl^ATiTa  1  aarTBf^aim    ..^  Tifll^  -^:._,?t  T^."S 


™.Mjj«  uBi.ijo;  «  t-ania!;  4S  cal.  BIB;  M  CaLSSS:  anilng:ii 


SI7L<ICal.4S8;4ilCa].i 

s.  BlndworUi,  AprU  K 
.„,.,^-„„„.  „i  «oilt.l»i  «  CaL  299, 
I>a»,  conelualoni  of— ant  to  Im  averred,  laCaLSM:  UC>Lfl4>4 
uutiicaatCal.46:47Ca1,4SBi  anil  see  iBSBBiTATDBAaaTnimiTu 

COIIEUJHT  IB  WailCnUJl  CASM.  SBC.  M&t        ■"■""""  " 
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lis  011I7  pleadlnga  allowed  on  the  part  of  tb* 

mplainl ; 

:muner  to  the  anBwer. 

be  part  of  the  defendant — 

imurrer  to  the  complaint; 


■n 


^         tortuMi 


.  The  title  of  tl 
eounty  in  which  tl 
tlia  parttea  to  the  i 

S.  A  statement  of  tbe  facts  conRtitutiDg  the  o 
action,  in  ordinary  and  concise  laneuage; 

3.  A  demand  at  tiie  relief  wliicb  the  plaintdS  c 
If  the  recoTory  of  money  or  damages  ba  demand" 
amount  tliereof  must  be  atiitod. 

Oomplainl,  gem 


arrBBiTiBiON  I.   Title— <lf 

SuBDivisioH  2,   Facta— hoi- , .  ^..^ , ,_  — 

(?ln.    Oaaciav  uitl  anUnsrr  laDgusge— sea  COD!  FLKADnra,  I 

SoBciviBioii  a.  Enllef— lec.  MOn.  DanmgoB- 


CsiL43i;  I3C1L1I:  43Cd.l;ii  BOOsLTI.  AdmllllltTBtoIw^S^ 
CaL*58l  UGol.aiJ:  MCal.ieJ;  ""-'  "'■  ""■-■  '■'■  ™  -•"  -^ 
LABSp  ^jnandmmt— «flc.  <73n^ 

and  CoBTaAOT.   Bond— I  Cil.lS:  JO  CbL&N;  K  uu 

coanta— ses  incBBrTA'FnS  AiEDHPgiT.   Oontnct-^—. 

SID:  JBCaLiniHCASM:  UCil.MI.  cSKdiaoiupnceiaU,m 
Cai.  no.  CauldenUloit-VI  Col.  «l  t  17  CM.  1«1:  ^  Cal.  Ifl. 
-  -  -K^-«CaLBWi43C>1.4ei,Hlitt  Osl.»riUCiLlP 
iiT«d7l  Oa.W|  ll^LNi  lltu.USi  SCaLHt)  » 
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3aL  380, 496.  Money,  for^  50  Cal.  020.  Perfarmanee,  of  eondithna  pree^ 
knt,  see  that  head;  part,  62  Cal.  091 ;  generally.  48  Cal.  472.  Waoerina, 
fenal  Code,  sec.  60;  43  Cal.  615.  Oonver8ion--43  Cal.  08;  50  Cal.  616:  U 
JaL  306;  53  Cal.  713;  Payne  v.  Elliot,  March  18tb,  1880;  and  see  R» 
fLEViir,  and  Tboyeb.  Oorporationa— sec.  471;  6  CaL  300;  0  CaL  456; 
1  Cal.  258;  37  Cal.  360, 541.   Daxnagea-averrlng  generaDy,  1  CaL  479;  19 


65;  47  cfaL  165.  Defect—curing,  sec.  473;  51  Cal.  175.  Demand— attor^ 
»ey,  by,  16  Cal.  77;  averment  of,  sec  form  of  allegation  of:  conver- 
lion,l  Cal.  KM;  11  Cal.  303;  12  Cal.  495;  22  Cal.  164;  ^23  Cal.  360;  30  Cal. 
190;  38  CaL  583;  50  Cal.  367 :  deed,  25  Cal.  266;  47  CaL  71 :  detention,  un- 
awfol, see  conversion;  ejectment,  16  CaL  i>0;  33  CaL  290;  46  CaL  538: 
prtent  of,  23  Cal.  370;  form  of  allegation  of,  22  Cal.  2.51:  33  Cal.  60y: 
^ud,  36  CaL  165:  money  claims,  6  CaL  29;  7  CaL  422;  22  Cal.  278;  23  CaL 
D:  personal  property,  for,  see  conversion ;  promissory  notes,  12  CaL 
nd;  22  CaL  278;  48  Cal.  150;  49  CaL  467;  51  CaL  239:  stockholder,  39  CaL 
BO;  sureties,  15  Cal.  9;  torts,  see  conversion;  trastees,40CaL6I4;  ven- 
lor's  lien,  .50  CaL  23.  Detainer-— unlawful,  sec.  1166;  generally,  sees. 
1150-1179.  Divorce— 51  CaL  543,  and  see  under  note  to  sec.  76  subd.  4. 
Bjectment-sec.  455;  15  CaL  23;  Payne  v.  Treadwell,  16  Cal.  223;  18  Cal. 
RS:  19  Cal.  113;  24  Cal.  260;  38  Cal.  216:  39  CaL  585;  41  Cal.  505;  46  Cal.  8; 
g  Cal.  21, 263 ;  48  Cal.  638 ;  50  Cal.  258, 603 :  as  to  Demand,  see  that  head. 
Bnunent  domain— 53  Cal.  223.  Equity— see  Relief,  sec.  580n ;  60  Cal. 
105,202,422;  and  see  Specific  Perform akcb,  Trust.  Estoppel— 
B^eraUy,  sec.  1906n.  Executor— see  Administrator.  Fees— of 
meriff,  49  CaL  421.  Forcible  entry— see  Detainer,  Unlawful. 
Iweclosure— setting  aside,  49  CaL  676;  action  generally,  sec.  726. 
Praud-facts  setting  forth,  7  CaL  206;  10  CaL  411:  21  Cal.  W2;  23  Cal.  77; 
«  CaL  163;  30  CaL  666;  &5  CaL  714;  37  CaL  355;  39  CaL  123:  50  CaL  202; 
«yne  t>.  Elliott,  March  18th,  1880;  combination  for,  25  Cal.  556.  Goods 
•oia—to  wife,  53  CaL  74;  generally,  see  Indebitatus  Assumpsit. 
maebxtatus  assumpsit— sufficiency  of  count  in,  10  Cal.  337 ;  13  CaL  171 ; 
B  CaL  330;  WUklns  v.  Stldger.  22  CaL  232;  Abadle  v.  Carillo,  82  Cal.  172; 
So^^l*l»  ^^  la  Guerra  v.  Newhall,  May  15th,  1880:  generally,  6  CaL 
108;  10  CaL  337;  14  Cal.  147;  41  Cal.  19.  Indemnity-offer  of,  28  Cal.  562. 
^junction— 63  Cal.  416;  preventive  relief,  genenUly,580n;  preliminary 
ftjjimctlon,  sec.  527,  and  generally,  sec.  525  et  teq.  Injury— 48  Cal.  409; 
5L'9?^  460;  61  CaL  116:  also,  see  Negligence.  Insurance— fire,  own- 
•whlp  of  policy,  47  CaL  416.  InterTention-«ec.  387.  Judgment— 
action  on,  sec.  456;  12  Cal.  181;  28  Cal.  549;  41  Cal.  314;  50  Cal.  525:  suit  to 
Ktaside,  49  CaL  676:  gold  coin,  allegations  for,  sec.  667.  Landlord— 2 
^515.  Libel— sec.  460;  47  Cal.  207.  Malicious  prosecution— 18  Cal. 
m;  50  CaL  115.  Mining  stocks— see  cases  under  Conversion  and 
oPBoiFio  performance.  Mistake— 48  Cal.  276.  Money  had  and  re- 
ceived-33  CaL  650.  NegUgence-3  Cal.  109;  48  Cal.  221, 409.  Parties— 
Kjnepally,  sec.  367  et  teq.  Partnership  suits— see  Accounting.  Peo- 
E^-by,  25  CaL  242;  and  see  under  Real  Party  in  Interest,  sec. 
*•«.  Personal  property— taking,  49  Cal.  612;  and  see  Trover. 
ftomissory  note— 28  Cal.  245;  32  Cal.  569;  35  Cal.  118;  36  CaL  299;  4? 
^^:  as  to  Demand,  see  that  head.  Redeem— suit  to,  50  CaL  649. 
««*wence— pleading  by,  50  Cal.  298.  Relief— limits  of,  sec.  680  and 
notes.  Replevin— 47  Cal.  6.  Sheriff-against,  see  Fees.  Slander— 
"^•480.  Specific  performance— 50  Cal.  422;  and  generally,  see  Spe- 
rllZ  ^JSLIEF.  sec.  680n.  Statute-3  Cal.  238;  9  CaL  424,  and  see 
A  AXIS:  pleadhig,  generaUy,  sees.  458,  45.').  Successorship— 49  CaL 
i^';  and  generally,  see  sec.  385.   Supplemental  complaint— sec.  464. 


5  427  TBB  COMPIuUMT. 

TtXSB-nCiLIM.m:  filCal.llI,  Tendoi^-M CiL 3«T. 
]nf,UCal.S>;)8CBl.«g:  MCaL.SM:  ana  RenenUy.sei 
Tfflrt-JoU.t.MCal.6SI.   Treipasii-iSCiI.eiT;  5[  tal.  3 

ISIh,  1880.   Tro'st^  Cal.  W7. '  Dsaee  otWie-laee.  18 


§  427.  Tlie  plaintiff  mBy  uoito  se-r-rr.!  cante 
in  the  same  complaint,  where  they  all  ;iiisi;  oul 

1.  Contracts,  ezpresa  or  implied; 

2.  Claims  to  recover  Bpeciflc  coal  pr.i["'vtv.  w: 
out  damages  forthewitliboldiiig  tlicr^  of,  .,r  f.u- 
nutted  thereon,  and  Ihe  rents  and  pFdiilH  of  rlii „., 

3.  Claims  to  recover  speciflc  peraoii:il  properry,  witimr 
irithoiit  (tamajces  for  the  nitliboldiiit;  tlir 

1  Claims  against  a  trastee  liy  virtue;  of 
operation  of  law; 

B.  Injuries  to  character; 

B.  Injuries  to  person ;  ■ 

7.  Injuries  to  property; 

The  causes  of  action  so  united  must  n 
only  of  these  classes,  and  must  affect  n 

tl*  action,  and  not  require  different  iilii „. 

must  be  separately  stated;  but  an  iiciiou  for  malicit"'' 
nrrest  and  prosecutiou,  or  eitlier  of  Tlieia,  i      - '  —  ■ 
ivitb  an  action  for  either  an  injury  to  cham 
person. 

OnlUoj  ««nBM  of  action— (JoMroHi^-*  Cnl.  Hi: 
«![nC«L  Ml;  2)  CD.  IMi  Wilson*.  Castro.  31  C.il,4 
fnl.  111.  Slalinn  trparaltlu.  14  CaL  1«.  5*3;  IS  fill.  L 
tli;  M  CaL^i  MiSil.  480;  ti  CaL  EM. 

SttBDrviBiOH  I.  OontTacta— 10  Cal,E33,2^t  23  C: 
!5Csl.«eei  laCal.  tOSi  tiCal.ia;4iiCiL2:0;  4»(.'ai,4 

SORDivisioif  !.  RealprspertT^Cal.^lil^  .^  C9i, 

SmiDivisioif  3.  BopIsTiD— generally,  sec.  sm  ri  i. 

SmiDivisiON  1.  Trnatees— ^  Cal.  6S2. 

StruDiviHiON  S.  LibelorsUnder— pleartln 

SmiDiviBtoN  e.  FeraaDalinjaries-4Cil. 

".  InjdliBitopTopOTtr— 3  (': 


!4I<J;12Cal.M])KC>l.; 


03  DSMUBBEB  TO  THB  COMPLAI2VT.  §  490 


CHAPTBB  in. 

DEMX7RR£R  TO  THS  COBflPLAINT. 

I  jjy*  y**c  defendant  may  demur. 

I  431.  Demurrer  most  specif  v,  etc.   Hay  tM  taken  to  jtart.   May  an- 

t  J40  -nn.  *^®r  and  demur  at  same  time. 

I  *^  ^^^  proceedings  are  to  be  had  when  complaint  amended. 

s  V9,  Objection  not  appearing  on  complaint,  may  be  taken  by  an* 

swer. 
5  w4.  Objections,  wlien  deemed  waived. 

§  f 30.  The  defendant  may  demur  to  the  complaint 

witnin  the  time  required  in  the  summons  to  answer,  when 

^^^PPears  upon  the  faco  thereof,  either— 
1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
o  SS?^*'  or  the  subject  of  the  action;  or, 
Q*  ^^*  ^^®  plaintiff  has  not  legal  capacity  to  sue;  or, 
o.  That  there  la  another  action  pending  between  the 

■*™®  parties  for  the  same  cause ;  or, 

,  T^at  there  is  a  defect  or  misjoinder  of  parties  plaintiff 

or  defendant;  or, 
d.  That  several  causes  of  action  haye  been  improperly 

imted;  or, 

<)•  Tliat  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  or, 
<•  That  the  complaint  is  ambiguous,  unintelligiblOi  or 

DEMUBBER  GENERALL7. 

.h???'"**™!^  facts»  8  Cal.  397:  19  Cal.  128;  24  Cal.  602;  88  Cal.  337;  and 
^?^d  not  state  them,  24  Cal.  239:  to  whole  or  part,  sec.  431 ;  raises  18» 
«ae  of  law.  sees.  689, 692. 

%  n^]^~^ot  too  generaa,  1  GaL  448;  4  Cal.  330;  10  Cal.  237;  24  Gal.  382: 
«  WU.  294;  47  Cal.  «0, 608;  49  Cal.  660:  jyrounds,  specifying,  sec.  431 ;  not 
rVJP^r,  10  Cal.  299;  28  Cal.  228;  38  C&.  230:  not  for  change  of  venue, 
w  CaL  321 ;  and  see  sec.  396.  ^^ 

ft(^j?'^|ned— when,  50  Cal.  276, 620, 688;  Hartman  v.  Olrera,  Decembei 
»th,  1879, 4  Pac.  0.  L.  J.  452. 

service  of— eec.  465. 

«otic©— of  ruling  on,  time  runs  from  service  of,  sec.  476. 

s*  appearance— sec.  1014. 

fieariug  on-«ecs.  693, 694. 

^ndgment  on— sec.  636. 

GBOtTNDS  OF  DEMX7RBEB. 
sa  r^^SyiSlON  1.   Nojuri8diction--6CaL386;  16Ca1.432;49Cal.S61; 
Ze^kS^'  ^^'''***^^  ^  ^^  *^^^^  ^  ^^  l>rdc6e(2ti»0r«,  see  NON-WAXTVBt 


DiiabUlTy  of  ptaintifl'-fii 

at.   Another aotiJ 

C»l.lM,358iI»C»L3Hi  WC»1.628. 

SrsDinsiOK  t.  Tolndtr  of  parties— xenc 
M9,  tU.  ITS.  IIT91  estoppel  on  abjection  as  ta, 
muver  of  objeeClon  si  tOi  sec.  vn. 

Hon-jolndar— of  plalntlSa,  sec.  B92;  a  Cal. 
■MS(ia.38l!l30BJ.Ilt;3ICa].IH!  SO  CaL  M: 
IIO*LNGi  lICaLM;  »  CbLHS)  30Clwl.«i; 

ooi.se. 

IDljDll 

Hiiiicii 


IE— e^nenlli,  U  a 


Isl.S^i  WUmn  r. 
"Datiila>'c>M,S 


nsea  of  actlOD— T  Cat.  ti 


SUBDIVIHII 


ItCaLILI;  1 


..   Ulsjainderofca 

'Col.  ^:  AOCol.  A^.  »v;  3i  l.'bl.  4ji.  viii  a 

L.Uarcbfitti.lSBiji  generaUy,eeeseo.41I,au 

«  0.   iDaafflclsncy  of  complBiat— ID  CaLU 

-. ill;  ISCiLYS:  19  Cil.SJ.*!!;  steal. ailiOtr 

CaL 3M:  »  Cal.  Mj  Kenc  r.  Snyder, » bal. sn:  <3 (M.mii 

^  v.^Haakan,  Much_Stb.  ISH;   ConnM  t.  Blodwoithi  1 

lEDity^:!'  C 

„_..  lacaLini 

§   431.  The   aamacrer    muBt    distioctly   specify  » 
graunda  spon  nhich  an;  of  tlia  objections  to  tha  cm 

Jlaint  are  talteti.    Unleas  It  do  bo,  it  ma;  be  diacegardedi 
1  raa;  he  talsen  to  tlie  wliolo  cotnplftint  or  to  any  of  tbr 

'  -  "n  stated  tlierein,  or  the  defendant  maydt 

it  at  tlia  same  time. 
Bpeelfrine  P 
CbL  49i  W  Cal. 

Whols 


ii  see  DEHuaiiaB  oehbbaUK 


§  432.  If  tlie  complaint  ia  ataended,  a  copy  of  tl 
amendments  must  be  liled.  or  tlie  court  may,  In  ita  4f — 
tion,  require  tlie  complaint,  as  amended,  t    '     "'  ' 

a  cop;  of  tlie  nmeadtnentB,  cr  smeoded  C' , 

be  served  ui>on  tlje  defcudantn  affected  tliereby. 
fendaot  must  answer  tlie  amendrntint  or  the  oomsUI 
amended,  wttliin  ten  days  after  tiervlca  tbeieof,  oL 
otber  time  as  tiie  court  may  direct,  and  jud|i;ment  ■ 
fault  may  be  entered  upon  failure  to  anat 
cases.     [In  effect  Marcb  Utli.  18H0.] 

* * — nenk]]7,Be<3.47S,4;];  tocDmplaUit,Bec.(TlM,n<W.] 


DXlftUBBBB  TO  TBX  OOXFLAIKT.        fifi  433-4 


Time  to  answ«r-39  GaL  UO;  »  CaL  182;  12  GiL  lilt  fen  4iV«, 
ndfc.  1860. 

Default— 90  GaL  192;  genenny*  see.  WS. 

§  433.  "When  any  of  the  matters  enumerated  in  lectioii 
10  do  not  appear  upon  the  face  of  the  complidnt,  the  ob- 
action  may  be  taken  by  answer. 

Objection  byanswex^-^  CsL  617;  45  CsL  270;  47  GaL  221;  49CaLlH. 

§  434.  If  no  objection  be  taken,  either  by  demurrer  or 

.nswer,  the  defendant  must  be  deemed  to  have  waived 

he  same,  excepting  only  the  objection  to  the  iurisdiction 

d  the  court,  and  the  objection  that  the  complaint  does  not 

itate  facts  sufficient  to  constitute  a  cause  of  action. 

Waiver— ^n4w«-,  admissions  by  non-denial,  sec.  482:  4  Cal.  117 :  8  CaL 
W:  14  GaL  116:  Insufficient  denials,  oblection  must  be  raised  oelow, 
I  Cal.  196;  85  Cal.  635:  46  Cal.  408;  60  Cal.  417;  53  Cal.  135:  Spiers  v.  Do- 
me, February  16tb,  1880 ;  Pac.  Co.  v.  Klrkham,  June  4tb,  1880.  Causes  of 
Ktion,  improperly  uniting,  1  CaL  335;  10  Cal.  217;  32  Cal.  342;  51  CaL  431. 
Oemurruble  Sections,  4  Cal.  197, 244 ;  10  Cal. 562;  25  Cal.  88 ;  30  Cal.  95;  31 
Dal.  46:  44  CaL  43;  43  Cal.  155:  51  Cal.  175.  Joinder,  defective  or  improper, 
I  GaL  168;  4  CaL  313:  6  Cal.  164:  7  Cal.  333;  10  CaL  167:  21  CaL  633;  29 CaL 
i39;  36 CaL  126;  38Cal.S21;  48 CaL 364;  60 CaL 223;  51CaL431;  62CaL26l. 
Umitati<ms,  Statute  <tA  '^3  Cal.  25. 

Non-waiver— of  objections  to  jurisdiction  and  complaint's  Talldltr. 
wising  at  any  stage  of  the  proceedings,  10  CaL  660;  29  CaL  437;  68  OiL 
M:  mode  of  taking  after  answer,  Hentsch  «.  Porter,  10  Ud.  560. 


I 


CHAPTER  rV. 


137,  Aniwer,  wlat  to  contain. 


§  437.  Tlie  answer  of  the  defendant  shall  contafn: 

1.  Ageneial  or  specific  denial  of  tbemateiial  allesi'l'i'''' 
of  the  complaint  controvetled  by  the  defendant; 

2.  A  statement  of  any  new  matter  constitutiog  a  it- 
fenae  OTCountor-cldim.  If  the  complaint  lie  veritiiditbt 
danial  of  each  allegation  controverted  must  he  specifl'i 
and  be  made  positively,  or  according  to  the  informBtini 
aad  belief  of  tbe  def andnnt.  If  tbodefendaot  UasDHJQ' 
formation  or  belief  upon  tlio  subject  sufHcienl  toena*'' 
b:m  to  answer  an  allegation  of  the  complaint,  he  maf^ 
niate  in  hia  answer,  and  iilaca  his  denial  on  that  grounii. 
If  the  complaint  be  not  verified,  a  general  denial  is  snlS- 
cient,  but  only  puts  in  issue  the  material  allegatiose  <i 
the  complaint.    [Ineffect  July  lat,  1874.] 

Sontents  and  character  of  tasweT—A/ltr  dtman-cr  orfmiW.!) 
Cil.  M3.  Clainfication  <if  Or/awl,  rteicy  V.  SabU:  lu  la;.  w,  awiii 
tal.tO.  Election  at  IB  dSniia,tiCliLCrUtl>Ciii.Sao.  qncra'^v.,'^ 
itaitfmua,aBCaC.xa'i4liCtl.Blll.  SaeralaiuKtri.i'^ 
.    iFS<itrbv,lCiil.sas,Kl,tSI;6IICal.lisi. 

SrBDiTisiOH  1.  Gsneralilsniil—seeBabd.l.ijiilDKinAi.s.iil^'' 
SjHoUla  dsnial— Bee  Baba.  2,BDcl  DBBi&LB,<it/ra.  Ibteiial  bU<E>' 
tlgns-aee  aubd.  3,  and  DsniALS.  infra. 

Sttbditisioh  3.  G<Darall7—l  Cal.  362,  STl;  4CaL233;  vCiLTI;'' 
Cal.ll,<»j»Ca!.l7J.*M!  91  CBl.BMi  saCil.SSfc  »  ual.SMi  «C"^ 
l(B>,42i.  Nsw mottsr— sen (if^ra.  DcfsnBss— broadly. see rlJUinm"!* 
Bi'e  Nsw  Hatter,  under  Confession  ai 


F 


157  THB  ANSWIES.  §  437 

Oonclnsions  of  law,  of- Improper,  9  Cal.  38;  14  CaL  112;  17  GaL  871; 
18 GaL  S30;  21  CaL  215;  23  Cal.  338;  33  Cal.  128;  35  CaL  4S2;  51  GaL  541. 
Oonjnnctive— Insufflcient,  see  Speoitio  "Dxsial,  when  InsaHlelent. 
Damages— controrertiiig  aUegation  of,  12  CaL  231 ;  23  CaL  228. 

Oeneral— 2  Cal.  494, 510;  11  CaL  69:  14  CaL  506:  18  CaL  891 ;  23  CaL  229; 
S3  CaL  401 ;  Am.  Co.  v.  Bradford,  27  CaL  3b7 :  32  Cal.  176. 978;  44  CaL  294; 
M  CaL  26;  53  CaL  293;  defenses  to  be  specliUly  pleaded,  see  Nkw  Mat- 
WRt  infra. 

Information  and  belief,  on— 9  CaL  59, 453;  13  Cal.  369;  17  GaL  308;  28 
CaL  338;  Brown  v.  Scott,  25  CaL  194;  29  CaL  191;  Vaasaolt  v.  Aiistln,  83 
Cal.  606;  83  Cal.  211;  36  CaL  230;  88  CaL  163. 

lAaterial  allegations  only,  of— sees.  462, 463;  8  CaL  280;  15  GaL  411; 

32  CaL  450;  36  Cal.  233;  48  CaL  539;  compare  FACTS,  ALLXOATIOV  OV, 
onder  Codb  Plbadiho,  sec.  421». 

Specific— definition,  9  CaL  453:  form,  27  CaL  479;  40  Cal.  62:  Imrafll* 
clent.  when,  1  CaL  196;  10  CaL  372;  12  Cal.  407:  14  Cal.  92,508;  15  CaL  688; 
16^380;  17  Cal.  126:  18  CaL  333;  22  Cal.  168,231;  23Cal.3d9;  25  Cal.  189; 
26  CaL  292, 417;  28  Cal.  566;  29  CaL  531,  564,  641;  30  CaL  211;  31  CaL  115, 
185,232:  32  Cal.  109:  87  Cal.  328;  38  CaL  287, 557;  41  CaL  411;  43  CaL  369; 
SOCaleiO:  51  Cal.  541:  sufficient,  when.  20  Cal.  503;  22  Cal.  681:  27  CaL 
479:  28 CaL  538;  33  GaL  453;  85  CaL  149;  40  CaL  62;  46  Cal.  656;  49  CaL  71; 
W  CaL  129, 610. 615, 620. 

Sufficiency  of— see  onder  Sfxoifio  Dutials,  supra,  and  9  GaL  33, 
0.453;  18 CaL  433, 461:  28 Cal.  170:  29 CaL  189:  81  Cal.  831;  84  CaL  161;  35 
CaL  634;  36  CaL  230;  45  Cal.  655;  50  CaL  615;  51  CaL  57L 

NEW  MATTEB. 

Oharacter  of— generally,  10  Cal.  22,  303;  18  Cal.  430;  52  CaL  99, 154; 
does  not  waive  denlaL  fi2Gal.  665;  and  see  Ikoonsistxnt  Devsksbs, 
•ec.441n. 

Confession  and  avoidance— 21  CaL  60;- 51  GaL  571;  ,and  see  Chao- 
▲OTXB  OF  New  Mattbb,  supra* 

Deemed  controverted— sec.  462. 

Ooonter-claim— see  sec.  438n;  also,  sees.  439-442. 

Specially  pleading-8  CaL  590;  9  CaL  75;  10  Gal.  560;  12  Gal.  534;  18 

^  6M;  14  CaL 415;  42  CaL  174;  45^CaL  483;  60  Cal.  57;  52  CaL 263,427,435, 
WL 

ANSWER  GENERALLY. 

.Admissions— see  Deitials,  supra,  and  sec.  462;  also.  sec.  447. 
Amendments  of— sees.  472,  473».  Appearance  by— sec.  1014.  Ohar- 
acter of— see  COKTBNTS  AND  Chabaotbb  OF,  supra.  Oonstmction 
of-sec  452.  Oonditions  precedent— sec.  457.  Contents  of— see  supra. 
Oonnter-claim— sec.  437,  subd.  2;  also,  sees.  438.  439-442.  Oross-com- 
plaint— sec.  442.  Defenses— as  including  denials,  see  Cltusification  of, 
ynder  Contents  and  Ch  Ait  aoter  of  Answer,  suprax  more  strict- 
ly> see  sec.  437,  subd.  2 ;  New  Mattbb,  supra,  and  sec.  462.  Denials— 
£^  supra,  Disdaimer-Hsec.  739n.  Errors— disregarding,  sec.  475. 
Estoppel— sec  1908.  General  roles  of  pleading— sec.  452  et  seq. 
Judgment  on  pleadings— sec.  585n.  New  matter— see  supra.  Fart- 
ips--8ec.  867  et  seq.  Service— sec.  465.  Sham  and  iirelevant— sec.  453. 
Strildng  ont— sec.  453n.  Supplemental— sec.  464.  Time— extension 
of,  sec.  1054.  Verification— sec.  446  e^xeg.  Waiver-6ec.  434. 
Code  Ciy.  Pboo.— 14. 
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109  THE  AN8WEB.  §S 

legal,  43  CaL  635:  equitable,  7  Cal.  648;  11  CaL  101;  and  see  Sxfabatb 
Suit. 

SuMect  of  action— connected  with»  see  Tbavsaotioit. 

Sofficiency  of— vstlld,  51  OaU223;  iDsnfflclent,41  CaL661;  49  CaL  Ml: 
51  Gal.  639;  52  Cal.  151;  53  Cal.  31. 

Test  of— see  Sepabatb  Suit. 

Transaction— relating  to,  35  Cal.  274;  39  CaL  389;  45  Gal.  10;  49  CaL 
1»:  53  Cal.  31. 
waiver— sec.  439;  35  Csd.  274. 

§  439.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  first  subdivision  of  the  last 
section,  neither  he  nor  his  assignee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

^Waiver  of  connter-olaim— Contra,  t>efore  tbis  section,  6  Gal.  453;  23 
Cal.  629;  26  CaL  306. 

§  440.  When  cross-demands  have  existed  between  per- 
sons under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counter-claim  could  have 
been  set  up,  the  two  demands  shall  be  deemed  compen« 
sated,  so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.     [In  effect  July  1st,  1874.] 

Oross^emands^when  deemed  compensated,  47  CaL  78. 

§  441.  The  defendant  may  set  forth  by  answer  as  many 
defenses  and  counter-claims  as  he  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  by  which  they  may  be  intelligibly  distin- 
guished. The  defendant  may  also  answer  one  or  more  of 
the  several  causes  of  action  stated  in  the  complaint,  and 
demur  to  the  residue. 

.  Inconsistent  defenses— 13  Cal.  623;  Bell  v.  Brown,  22  CaL  678;  26  CaL 
31;  30  CaL  192;  34  CaL  89;  43  CaL  264;  52  CaL  565. 

§  442.  Whenever  the  defendant  seeks  afftrmative  relief 
against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affectine  the  proi)erty  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross-complaint. 
The  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint.  [In  effect  July  1st, 
1874.] 

Oross-complaint— requisites  of ,  24  CaL  141;  88  Cal.  585;  40  Cal.  110; 
i\  Cal.  137;  44  Cal.  381;  49  Cal.  55:  sufficiency  of,  51  Cal.  491;  62  Cal.  154; 
53  Cal.  435:  dismissal,  none  where,  sec.  581.  subd.  2:  53  CaL  31 :  trustee, 
2S^nst.  51  CaL  491 ;  for  injunction,  47  Cal.  549;  in  ejectment, 48  CaL  386; 
KCal.l54:53CaL435. 


CHAPTEE  V. 
DEBCURRBR  TO  AKSWER. 

i44>.  Wlien  plALntlff  may  dmiTiT  to  answer. 
tU.  arounSi  of  dBmunBT. 

§  H3.  The  plaintiff  ma;,  wltbln  tlie  same  lengtli  o' 
lime  after  aetrice  of  the  answer  as  iho  defendant  ii 
alloired  to  answer  after  service  of  Bumranna,  demur  to  tbo 
.iiisver  of  the  defendant,  or  to  one  or  more  of  tbeaevenl 
diifoDBea  or  counter-claims  aet  up  in  tlio  answer, 
effect  July  Ist,  1874.] 
Dennmr  to  aniwer— IJCal.  eZJ;  aiCaLsI;  anil  nompBTSsa 
WaiTST-^atoBumclencTor  answer.MCil.  100^  MCAj.il7;so< 
pare  «c  Ml. 

Demiunr-eerylce  of.  Bee.  US;  Bit«iBiDii  of  tlmo  for.  see.  Ii 
curaplauit.  Bee  sec  43(n. 

§  444.  The  demurrer  may  ba  taken  upon  one  or 
of  tlie  followiDg grounds: 

1.  That  Beveral  cauaea  of  counter-claim  have  been  Im- 
properly joined ; 

2.  That  the  anavrer  does  not  state  facts  surtlcient  to 
Btitute  a  defense  or  counter-claim; 

3.  That  the  answer  is  ambiguoua,  uniatelligible,  or  Dji- 
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CHAPTER  VL 
VERIFICATION  OF    PLEADINGB. 

S  446.  Verification  of  pleadings. 

S  447.  Copy  of  written  Instrument  contained  in  complaint  admitted, 

nnless  answer  Is  verlfled. 
1 448.  When  defense  is  founded  on  written  instrament  set  out  in 

answer,  its  execution  admitted*  unless  denied  by  platntlH, 

under  oath. 
S  449.  Sxceptions  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
or  nis  attorney;  and  when  the  coniplaint  is  verified,  or 
when  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintiff,  the  answer  must  be  verilied,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
State,  in  his  official  capacity,  is  defendant.  In  all  cases  of 
a  verification  of  a  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  liis 
information  or  belief,  and  as  to  those  matters  that  he  be- 
hoves it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  tlie  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  verified  by  tlie 
attorney,  or  any  other  person  except  one  of  the  parties, 
lie  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
ii^e  by  one  of  tlie  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 

Pleading  subscribed—by  whom,  8  Cal.  572;  30CaL  192:  printed  sig- 
nature, 49  Cal.  413. 
Unverified  complaint— permits  general  denial,  6  CaL  640. 

Unverified  answer— effect  of,  9  CaL  423;  18  Cal.  416;  objection  to,  6 
CaL  67;  10  Cal.  464;  41  Cal.  298. 

Verified  answer— insufficient  averments  of,  13  Cal.  87;  62  Cal.  17L 
And  see  Sfeoifio  denials,  when  insufKclent,  sec.  437n. 

^l!iformation  and  belief-^orm  of  verification  on,  9  CaL  453;  17  Cal. 
Kl;  19  Cal.  80;  46  Cal.  403. 

Several  parties— where,  19  Cal.  35;  47  Cal.  249. 

Oafh-admhiistration  of,  13  Cal.  643;  17  Cal.  123. 

Amendment— by  verlfyhig,  6  Cal.  62;  10  Cal.  464;  20  CaL  632. 


§  *47.  Wlian  an  action  la  brought  upon  a  writtenB 
«t  miuGiit,  and  tbe  complHint  contaitis  a  cop)'  of  Buchl 
fili-ument,  oracopy  l9  annexed  tLeretu,  tlio  genuioeMl 
jiiid  Sue  execution  of  Hucli  instrument  are  deemed  admit- 
ti!il,  unleaa  tbe  auswer  denying  tbe  samH  be  verilied. 


Fromiuorr Holes—]  Csl.  119, 134i  ICal.m 
j>.  it,t<il  fBC^UnlJe,  43  CbI.  M9. 
Admiatloa  at  encntion-Sl  Cal.  73;  K  Ca 
RcfBTpnoe — pLoodlng  by,  :!4  CaL  13;  AO  Cid.  1 
^  448.  When  tlie  defense  to  an  aci 
wrlcten  instrumeut.  and  a  copy  tberei 
nnswer,  or  ia  annexed  tbereto,  llie  g 
execution  of  Hi--'  ■--- '   --  '- 


B  a  copy  tbereot  on  tlie  dufeiidiint,    ['' 
effect  July  IsE,  1874.] 

OnjlisiDn  of  afflda¥ii— denying  execution, 4;kCat.^ 
§  449.  But  tlia  execution  of  tbe  In^^tniment  mcnliiiu'  I 
111  tlie  two  preceding  nections  is  uot  di:<:ine(l  iiduiilted  I'j 
E^  failure  to  deny  tbe  same  under  oatli .  if  ttit;  p;irly  dcaii" 
lug  to  controvert  the  aame  U,  upon  (liiri;iiid,  r<tfij?Lii  aa 
innpectiou  of  tbe  original.  Such  de>n:iiiil  inii^t  bi>  iu  !<'"'- 
lug,  served  by  copy,  upon  tbe  adverse  ('''I'll'  "r  liisBticr- 
[if'Y,  and  filed  witb  tlie  papers  in  tin.-  t.ise.  [Iu  effecl 
April  ICtb,  1880.] 

loipsotlan  of  writiiigt— order  for,  iDC.  IDW. 


IF 
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CHAPTER  VIL 

GHETERAIi  RXTLXiS  OF  PLEADINGI'. 

S  452.  Pleadings  to  be  liberally  construed. 
S  4-73.  Sfaain  and  irrelevant  answers,  etc.,  may  be  stricken  oat. 
S  4  >4.  How  to  state  an  acconnt  in  pleadings. 
S  4-'>5.  Description  of  real  property  in  a  pleading. 
S  44S.  Judfnnents,  bow  pleaded. 
S  4r>7.  Condi tlonsbreceaent,  bow  to  be  pleaded. 
I  4-'i3.  Statute  of  Limitations,  bow  pleaded. 
9  4-59.  Private  statutes,  bow  pleaded. 

S  460.  Libel  and  slander,  how  stated  in  complaint.   Not  necessary  to 
allege  or  prove  special  damages. 

S  4B1«  A-Tiflifffiy  {n  Audi,  C3S6S 

\  462.  Allegation  not  denied,  wben  to  be  deemed  tme.  When  to  be 

deemed  controverted. 
S  463.  A  material  allegation  defined. 
S  464.  Supplemental  complaint  and  answer. 
>  465.  Pleadings  subsequent  to  complaint  must  be  filed  and  senred. 

§  452.  In  the  construction  of  a  pleading,  for  the  piii^ 
pose  of  determining;  its  effect,  its  allegations  must  be  lib- 
erally construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Pleadings,  construction  of— see  1  CaL  167;  n  CaL  176, 6S9;  40  CaL  S3; 
48CaL610;  50Cal.258. 

Liberal  construction— 48  Cal.  221, 610;  and  see  sees.  473, 475;  but  see 
49Ca].612;52Cal.99. 

.Strict  construction— formerly,  1  Cal.  361;  3  Cal.  322:  5  Cal.  50;  9  Cal. 
50:  10  Cal.  322;  14  Cal.  43, 103;  23  Cal.  112;  '26  CaL  418;  29  Cal.  16;  SO  CaL 
S<^:  49  Cal.  612;  52  Cal.  99;  but  see  28  CaL  684. 

Substantial  jostice— 1  CaL  98;  28  Cal.  684. 

§  453.  Sham  and  irrelevant  answers,  and  irrelevant 
and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Section  generally— 22  Cal.  666;  34  Cal.  161 ;  43  Cal.  180, 369. 

^Striking  out— generaUy,  13  CaL  623;  15  Cal.  414;  25 CaL 37;  28 Cal. 295; 
w  CaL  565;  and  compare  sec.  433:  not  at  cbambers,  30  CaL  560:  notice 
of  motion,  specifying  grounds,  33  Cal.  173. 

Sham  and  irrelevant  answers— pretended  defenses,  10  Cal.  22:  18 
S^l.  387;  32  Cal.  571:  36  Cal.  300;  40  Cal.  166, 444:  affidavit  of  good  faith, 
oefeats  objection,  l8  Cal.  387:  general  denial,  strildng  out.  51  CaL  318; 
WCaLm. 

^Inelevant  and  redundant  matter— 11  CaL  104;  15  Cttl.  414;  16  Cal. 
(71. 678;  28  CaL  679;  30  Cal.  194, 565;  53  CaL  255. 


w 


33  454-S      OKNKB&i.  amxs 

%  454.  It  Is  not  neceBsarjr  for  a  pnrty  to  set  forth  in  k 
p1«adiiiK  ihe  items  of  ao  account  tliprpin  alleged,  but  he 
must  deliver  to  the  adverse  party,  ivitliin  ilve  days  after 
,1  (temaad  thereof  In  wrltinKt  »  copv  of  the  account,  or  be 
precluded  from  Kiving  evidence  tlierpof.  The  court  or 
jiirljfe  thereof  may  order  a  further  nccoimt  ivlien  the  oqb 
de'.ivered  is  too  general,  or  is  defective  ia  any  particular. 
[In  effect  March  0th.  1880.) 

.&ccoimt-«ttIngti>Tth,1Ck1.m;  SSCsl.CSl. 

Eill  of  partlcalan-17  Gal.  SWi  >!  CaL  G%;  4S  Cnl.  30. 

%  455.  In  an  action  tor  the  recoi-ery  of  real  propertr, 
it  must  be  described  in  the  complaint  with  KUcb  certaintr 
as  to  enable  an  officer  upon  execution  to  identify  it. 

DMcrlptian— « Cal. Ill  6CaLl»;  ieCal.133;  19C.il.  300;  11  Cal.lH; 

%  45S.  In  pleading  a  judginent,  or  other  determination 
of  a  coart,  oilicer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  bnt  bucIi  jndginent  or  de- 
tenniaation  may  be  stated  to  Imve  been  duly  given  or 
m^e.  If  Bucb  all^^ation  be  controverted,  ttie  party 
pleading  must  eatabSsh  on  the  trial  the  facts  conterring 
jurisdiction. 

IleadliiEJiidEDisnt,oratlurdgMrminat!on~i:>C.-d.  1S1,383i  SsCtL 


ic  stated  generally 

r J J  I ■ -  conditions  on  lii' 

part,  and  it  such  allegation  be  controverteil,  the  pnttj 
pleading  muat  establish,  on  the  trial,  tlio  facts  shonins 
such  performance. 
Coadliloni  precedent— Intsrpretatlan  o(,^eo  Civil  Code,  see.  IfC:  > 


1^ 


nefesaary  tjj  Btat«  the  facts  showing  tlie  defeniie,  but  it 
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may  be  stated  generally  that  the  cause  of  action  is  barred 

by  the  proTisions  of  section (giving  the  number  of  the 

section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
upon)  of  the  Code  of  Civil  Procedure:  and  if  such  allega- 
tion be  controverted,  the  party  pleading  must  establish, 
on  the  trial,  the  facts  showing  that  the  cause  of  action  is 
so  barred. 

,,See  LiMiTATioirs  GEirxBALLT,  pleadlngf  mc  S12ii:  before  Code, 
17  CaL571;  27  Cal.278:  speclaUy  pleading,^  GaL  291:  repUcstton  at- 
«amed,49CaL301.  *-         *  *-       — o 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
Surpose  of  showing  the  application  to  the  plaintiff  of  the 
ef amatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
pablished  or  spoken  concerning  tlie  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish, 
on  the  trial,  that  it  was  so  published  or  spoken. 

OoUoqtdum— 34  Cal.  68;  41  Cal.  878;  47  CaL  207;  61  CaL  75. 

huHxendo-41  Cal.  878. 

§  461.  In  the  actions  mentioned  in  the  last  section,  the 
aefendant  may,  in  his  answer,  allege  both  the  truth  of  the 
inatler  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damas^es;  and  whether 
ae  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libel  suit— answer  in,  9  Cal.  529;  10  Cal.  871. 

Truth-41  CaL  379;  47  Cal.  258;  60  Cal.  631;  51  CaL  75. 

Mitigating  circnm8tancea-41  CaL  379:  47  CaL  252. 

^vtteged  commanication-47  CaL  624. 

§  46Z  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true;  the  statement  of  any  new  mat- 
ter in  the  answer,  in  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
"^fttted  by  the  opposite  party. 

J^^Bda^ons  and  replications— 8  Cal.  275;  12  Cal.  403;  15  CaL  638;  19 
^  28:  31  CaL  231:  32  CaL  450;  34  CaL  160:  40  CaL  110;  41  CaL  138,279;  44 
^^  100;  48  CaL  m;  49  Cal.  301;  52  Cal.  565. 

§  463.  A  material  allegation  in  a  pleading  is  one  essen- 
^m  to  the  claim  or  defense,  and  which  could  not  be 


Btrickfn  from  tbe  pleading  wlttioat  leaving  it  insutS- 


§  464,  The  plaintiff  and  defendant,  reapecti»ely,  taaj  ; 
be  nllcwed,  ou  motion,  to  make  a  supplementnl  complain' 
OF  nnsirer,  alleginj;  facts  material  to  tlie  case  occurriag 
after  tbe  formei  complaiu(  oc  answer. 

Oomplalnt, inpplBm«ital-« C&l.  1S3{  ItCaLm;  liCtLm;  WCsL 

Anavar,  npplemsntil— »  Cal.24T;  M  CaL  mi  41  CiLKl;  4TCa 
in;  BsnUngi.  Hlnear,  April  6tb,18M. 

AmeDdlns  pUidinBt— see  uc.  472. 

§  4€S.  All  pleadlnea  subsequent  to  thecomplaint  most 
be  lilel  witli  ttie  cle^,  and  copies  thereof  served  upon 
tbe  aiiverse  party  oi  his  attoruey.  [In  effect  July  1st. 
1874.] 

Eilonilon  of  ttme— for  ailng  and  aerrloj ,  41  Cal.  Bt 

Ameiid*d  complaint— must  be  uned,  H  C*L  ISL 


.^J 
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CHAPTER  Vni. 

VARIANCB-AHSTAKES  IN  PLBAOINOS 
AND  AMENDMENTS. 

1 169.  Material  Tariaaces,  how  provided  for. 
1 470.  Immaterial  variance,  liow  provided  for. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  coarse,  and  effect  of  demurrer. 

1 473.  Amendments  by  the  court.   Enlarging  time  to  plead  and  reUev* 
-  ^  Injf  from  judgments,  etc. 

1 474.  Snlng  a  party  bv  a  fictitious  name,  trben  aUotred. 

1 475.  No  error  or  defect  to  be  regarded  imless  It  affects  subttantlal 

rights. 

§  469.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled,  the  court  may 
order  the  pleadings  to  be  amended,  upon  such  terms  as 
niay  be  just.    [In  effect  July  1st,  1874.  J 

Material  ▼ariance-32  CaL  11;  45  Gal.  193, 615. 

Immaterial  variance— seow  470. 

Variance,  fatal— sec.  471. 

§  470.  Where  the  variance  is  not  material,  as  provided 
^  the  last  section,  the  court  may  direct  the  fact  to  be 
^ound  according  to  the  evidence,  or  may  order  an  inmie- 
uiate  amendment,  without  costs. 

Variance— material,  sec.  469;  fatal,  sec.  471,  and  note;  curable,  see. 

§  471.  Where,  however,  the  allegation  of  the  claim  or 
defense  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
Variance,  within  the  last  two  sections,  but  a  failure  of 
ptoof. 

l^of— generally,  sees.  1824, 1869. 

Proof,  failure  of— dismissal  for,  sec.  981,  subd.  5:  generally,  see 
« ATAL  VAAiAiroB,  i^fra. 

.Variance— fatal,  3  Gal.  191;  9  Gal.  503:  10  Gal.  332:  22  Gal.  515;  S3  Gal. 
i}M  35  Gal.  191;  41  Gal.  96;  45  Gal.  38,517;  49  Cai.  347;  51  Gal.  605:  cura- 
°je,  sees.  469, 470;  7  Gal.  136;  20  Gal.  590;  28  Gal.  265;  30GaL364;  31  GaL 
'3;  32  CaL  14, 89;  86  Gal.  94, 168;  39  Gal.  591;  41  GaL  657. 


§§  472-3  TABIABCE- 

g  472.  Any  pleading  may  ho  amended  once  by  lb» 
paitr  of  oooTBe,  aad  without  eosta,  at  any  time  befoM 
uus\fer  or  demurrer  Hied,  or  after  lie  mar  re  r  and  before  if* 
(rial  of  the  issue  of  Ian  tlicreon,  by  filing  tlie  sama  ■ 
aiueCidod,  and  Hervingacopy  on  the  adverse  party,  wfl 
may  liave  ten  days  thereafter  in  which  to  answer  d| 
dcmiir  to  the  amended  pleading.  A  demurrer  is  oal 
waiied  by  filing  an  answer  at  Ibe  same  time ;  and  irb« 
tlie  demucrer  to  a  complaint  ia  overnilod,  ami  there  is  M 
answer  filed,  the  court  may,  upon  nucAi  terms  as  raav  t« 

aiiawerlje  overruled,  the  fadiiiLlioRcd  in  the  answer  muS 
bL- considered  as  denied,  to  th^  e:<t.eiit  mentioned  in  sec- 
tion *62.    [In  effect  July  Ist,  1874.] 

FIaidini,iiii«ulineDlof--coinplahit, local. IIC;  14CaL303;  K  CiL 

CaiQplBlnt,  amsndBd— flUDf,  eec.  K2\  33  C^.  246;  serrfoff,  5J  QL 
Xii:  BmeniUy, uc. 47311. 
DaclinlDg  to  amand— effect  ol,  see  VfAirBR  niirler  AnBDitEit, 


^r^  w'S^rei't^uru'clluSi     3  Ca    1  J    i 

§  473.  The  court  may  m  f  r  1  pti- 

Hiich  tetms  as  may  be  pr  p  v  i 

Iilealing  or  proceeding  I  L    n^ 

u:im3  01  any  party,  or  j  uj^  'i  ui  situao  in  iiaa 
name  of  a  party,  or  a  m  u  u  her  respect;  and 
may,  upon  like  terms,  eu  u  uih  f  r  ans  tot  or  de- 
murrer. The  court  may  i  n  ts  d  scret  on,  after 
notitn  to  tbe  adverse  part\  i  eu  h  terms  as  may 
bu  just,  an  amendment  lu  1  dit  u  proceeding  in 
other  particulars;  and  in  t  erms  allow  aa 
answer  to  be  made  after  l  ii  1  m  cd  by  th  a  Code; 
and  may,  also,  upon  suol  t  m  j  Lo  gust  relieve  a 
party  or  his  legal  represen  f  »]  dement  order, 
or  other  proceeding  taken  m  tl  mug)  his  mis- 
iLtke,  inadvertence,  surp  r  ps  a  1b  neqlect  pro- 
riiled,  tbat  application  th  r  1  with  n  a  reasona- 
l.lo  time,  but  in  no  case  i  b  \  uuntli'*  after  such 
judgment,  order,  or  proc  e  i  n  \l  en  from 
any  sause  the  summons  iti  i  i  n  t  I  eea  peraon- 
Eilly  served  on  the  defend  u  t  nay  allow,  on 
sueli  terms  as  may  be  lus  s  cf  ndaut  or  1  is  legal 
representative,  at  anytime  w  h  a  one  year  after  the  ren- 
dition of  any  judgment  In  such  act  on  to  answer  to  the 
morita  of   tue  ordinal  action     When,  in  au  actioa   to 
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!ecover  the  possessioii  of  personal  property,  the  person 
naking  any  affidavit  did  not  tmly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sore- 
nes  on  any  bond  or  undertaking,  is  sued  for  taking  the 
lame,  the  officer  or  sureties  may  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whoso 
behalf  said  affidavit  was  made  was  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  tnat  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  was  made.  [In 
effect  March  9th,  1880.] 

Part7,  name  of— see  under  Aioevdxxvt,  infrtu 

Mistake  in  other  respect— «ee  same. 

Extenaion  of  time— d  Cal.  62. 

Other  particulars— flee  under  Ameitdxzvt  infra,  topics  Avsweb. 
Complaint,  Default,  Judombht,  etc. 

Judgment,  order,  etc.— relief  from,  see  under  Amxsvuxst  infra, 
topics  Default,  Equity,  Judohent,  etc. 

Surprise,  etc.— see  under  Amendment,  topic  Opening  Devattlts 
also,  sec.  657,  subd.  8,  and  28  Cal.  335. 

Summons— not  personally  served,  6  CaL  101 ;  and  see  under  Amend* 
mxht,  topic  Openino  Default. 

Glaim  and  delivery— affidavit  on,  sec.  510. 

AMENDMENT. 

^An8W6X^>5  Cal.  119;  16  CaL  153;  17  CaL 285;  22  CaL  190,398;  29  CaL  637| 
10  CaL  318;  31  CaL  185;  38  Cal.  72;  40  Cal.  445;  47  CaL  174, 416, 608. 

Clerical  errors— 19  CaL  127;  and  see  sec.  475  and  note. 

Complaint— sees.  432. 472;  3  Cal.  75;  5  Cal.  224;  6  Cal.  413;  15  CaL  145t 
23 CaL 78:  27  CaL  35;  28  Cal.  673;  30  Cal.  77;  32  Cal.  136, 339:  37  CaL  282} 
tf  CaL  128,616:  48  Cal.  171;  50  CaL  525, 549;  53  CaL  88;  Kelly  v.  McKlb- 
^n,  Feb.  22nd,  1880, 5  Pac.  C.  L.  J.  38. 

ConditionB  of— see  Terms. 

Costs— bill  of,  correcting,  3  Cal.  115:  as  terms  of  amendment,  49  CaL 
W;  and  see  Teams. 

Default,  opening— conditions,  see  Tesms:  grounds  for,  2  CaL  248; 
fCaL  101;  9 Cal.  130;  16 Cal. 377;  18 Cal. 455:  19 Cal.  114, 605, 632:  20 Cal. 
J38:  84  CaL  235:  87  CaL  247;  40  CaL  97, 154;  41  CaL  17, 314:  43  Cal.  254:  46 
Sf^^;  47  Cal.  86.  619;  49  CaL  33:  motion  for,  16  CaL  160 :  43  CaL  253: 
Blowing  for. 5  CaL  80:  6  Cal.  174;  7  Cal.  280;  9  CaL  137:  20  Cal.  138;  21 
Cal.  306;  23  Cal.  129:  Bailey  v.  Taafe,29  Cal.  423;  S3  Cal.  325;  34  CaL  80; 
tt  CaL  54;  51  Cal.  118;  53  CaL  69:  time  for,  see  Tbbm  of  Court. 

.J^iscretion— of  court  below  as  to,  see  sec.  128,  subd.  8;  sec.  657,  genexw 
u  note;  2  Cal.  194,409;  3  Cal.  115:  4  Cal.  229:  9  Cal.  58:  13  CaL  m\  16 
pal.  l&l;  20  Cal.  138:  22  Cal.  127;  27  Cal.  238:  29  CaL  74;  40  CaL  445;  Page 
«.  Williams,  June  10, 1880, 5  Pac.  C.  L.  J.  490. 

^Vaity,  control  OTer  judgment  in— vacating  for  finad,  18  CsL  fl66| 

Code  Ciy.  Pboo^is. 
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I  nim.  wiwn  nong  Hmr.iCU.  Uti  (CaLMI|<M.tti 
GtLUJjaaCaLlMilaeclofura.iMKOBTOAai. 

Ur^CaLlHi]CtLlU(;TClLU»j  UCMLmi  i;Ca.ZB3i 
— — —  -aj47C»LB7(«C»L!ej; 


Jiuiliie-nibalaiitlal.la  tart1isiU]ceof,SOiLlU|  17  OLVa; 
21J;  3ICiU.lili»CaLn;4BCaLS7:4TC^428. 

Libanlitr-aato.lOaLlH;  UCtLtttl  UQtl-ni  jaCiLia. 

LimiuHonft-ttMoU  of,  uiniamsDt  trr  piMdla 
uuilei  LiniTATions  OKHxaAi.LT,  MO.  ion. 

MiBMM— rellel  from,  mo  DZTAtfLT,  opumq,  uu  du 
Blao,  BlcbardBOD  >.  Hnaser.  Feb.  Brd,  U80,  a  Fwt.  O.  L.  J.  7<i. 

Mo.-tsaEs-aatlIai«cl09are,ltORL4«l:  U<M.aS;Vi  CbLIM. 

Nqvo  pro  tono— «ati7,  t  C*L  131;  tl  0*L  tH;  mi  *m  ESOOe 
I'uKt:  or  CoDBT. 

pTertighli    of  coiuutl,  tS  CbL  Id. 

Partr.  name  of-aes  ahebduebt  under  Paitlra  nDvallri  >' 
3<;7R,tlsolOBl.  17:,179,19I,1Ui  SCia.2nj.SCal.U:  DCaLTO.UBi 

FlBiding-'«ec.4I!H. 
Frossu— !  Cal.  193i  S3  CoL  W. 

Record— aeaJusoiCEVi. and  TIBU  0>  COUKT:  ■1»,  J  Cil.iU 
Cil.SUi  OCaLi;i,Ul;  19  CaLlZVi  9)CaLaS;  27CaL4*li  MCaLllt 
Iteiirae— no  power  to  lUow,  nben,  3  CaL  197. 
Renm— ot  omcor,  23  CaL  Bl. 
Term  of  court— Aner  expiration  ol,  FormnlT,  aea  ADJOUaraSl 


4CbLI» 


rsiiiS 


Tbtdu— nllowuica  on,  fn 


_    ica  on,  geneiallf ,  <9  CaL  308:  lor  opeDliu  detaultr 

li3ttCj>L3SSillCai.lTi4SCaLKii4»Cai.U,U;. 
VeiUyiiiS— unflndmeut  by.  ma  »c.  t4Sn~ 

§  474.  When  the  plaintiff  is  Ignorant  of  the  nBme  of 
defendant,  lie  must  state  tbaC  fact  in  tbe  complainl,  ai 
such  defendant  may  be  designated  in  any  pleadiog  or  pr 
ctedlng  Ijy  any  name,  and  when  liia  true  name  la  iliico 
eredtha  pleadmg  or  proceeding  must  be  amended  accui 

PicStiooi  oame  naed— 2  Ci!.K3j^  W^CaJ.JWjJT  CaL  ^Sl^^'^vI 


t;  M  CaLiU.Kti  Uo&eer;  >.  EreMlng,  F' 
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MtSi,18W,5Pae.O.I..J.9;  81i«nnan9.SfeGwaiT«lIttdilrd,UBi,fFM. 
(XL.  J.  68. 

§  475.  Tbe  conrt  must,  in  every  stage  of  an  action,  dla- 
Mard  any  error  or  defect  in  the  pleadines  or  proceedinga 
wbich  does  not  affect  the  substantial  rignts  of  the  parties, 
and  no  jadgmeni;  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect. 

Amendment— sec  473». 

Brron  not  prejudicial— see  sec.  687»  sabd.  In,  and  •  GsL  S9;  IS  CsL 

^4;  20  Cal.  586:  31  Cal.  383:  S2  CsL  11, 145;  48  C&L  S46, SM;  U  GsL  175;  SS 
Cat  171. 338;  53  CaL  491. 557. 

§  476.  When  a  demurrer  to  any  pleading  is  sustained 
or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  decis* 
ion  or  order.     [In  effect  July  1st,  1874.] 

Oompntation  of  time— sec.  12ji. 

Thne  to  answer-sees.  432, 472, 473. 

Notice,  service  of- sec.  1010  et  teg. 

Ovwrnling  demwror— Notice  of,  Inoorpontliif  ia  reootd*  0  OsL 


TITLE  Vn. 

OF  the   Provisional   Remedies    in   Civil 
ActionB. 

CSAP.     1.  Arrest  and  Bail. 

n.  Claim  and  dalivery  of  Persoii.il  Pioi'Pi^r 

IIL  Injuuctlon. 

IV.  Attachment. 

V.  ReceiTera. 

VL  Deposit  in  Court. 

cm] 
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CHAPTER  L 
ARREST  AND  BAIL. 

^  No  person  to  be  arrested  except  as  prescribed  bf  this  Code. 

1^*  Gases  In  wblch  def  endsmt  may  be  arrested. 

wO.  Order  for  arrest,  by  whom  made. 

481.  Affidavit  to  obtain  order,  what  to  contain. 
m  1^*  occnrity  by  plaintiff  before  order  of  arrest. 
i  w.  Order,  when  made,  and  its  form. 

1 481.  Affidavit  and  order  to  be  delivered  to  the  slierlfff  and  copy  to 
•  j«,    .  defendant. 

485.  Arrest,  how  made. 

^  Defendant  to  be  discharged  on  ball  or  deposit 

iS'  Bail,  how  given. 

m.  Surrender  of  defendant. 

4®.  &«ne. 

^.  Bail,  how  proceeded  against. 
I  ^.  Bail,  how  exonerated. 
%  492.  Deliveiy  of  undertaking  to  plaintiff,  and  its  acceptance  or  reJeo> 

i  *3'  ^otice  of  justification.  New  nndertaUng,  If  other  baU. 
}  491.  Qnallflcatfon  of  bail. 

495.  Justification  of  balL 

;2s*  Allowance  of  bail. 

iS'  ^poslt  of  money  with  sheriff. 

1^  Payment  of  money  into  court  by  sheriff. 

gfl.  Substituting  bail  for  deposit. 

oW.  Honey  deposited,  how  applied  or  disposed  of. 

wi.  Sheriff,  when  liable  as  bail,  and  his  discharge  ttcfm  liability. 
t  KM*  I^i'oceedings  on  judgment  against  sheriff. 
1 003.  Motion  to  vacate  order  of  arrest  or  reduce  balL  Affidavits  on 
c  KA.  .inotion. 
•  w*.  when  the  order  vacated  or  bail  reduced. 

§  478b  No  person  can  be  arrested  in  a  civil  action,  ex« 

c«pt  as  prescribed  in  this  Code. 

Imprisonment  for  debt  and  torts-^Const.  Cal.  art.  I,  sec.  15. 

ii'^?^st~Piu*tles  privileged  from,  Const.  Cal.  art.  2,  see.  2;  art.  4,  see. 
";  Poutlcal  CodeTsec.  l«ffl. 

^ud~reqnlslte,  for  arrest.  I  CaL  438;  6  CaL  240;  see.  €9,  snbd.  4, 
note;  but  see  Const.  CaL  art.  1,  sec.  15. 

ITe  ezeat-49  Cal.  465. 

§  479.  The  defendant  may  be  arrested,  as  hereinafter 
Prescribed,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages 
Ob  a  cause  of  action  arising  upon  contract,  express  or 
unplied,  when  the  defendant  is  about  to  depart  from  the 
State  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  ox 


I 
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property  embezzled,  ot  frandaletitly  misapplied,  or  con- 
verted to  hla  own  use,  by  a  public  officer,  or  an  officer  d 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  ot 
cleck,  In  tbe  course  of  bis  employuient  ax  sucb,  or  by  any 
other  peraon  in  a  fiduciary  capacity ;  or  for  misconduct  or 
neglect  in  ofBce,  or  !□  a  profeasionul  employment,  or  for 
a  willful  violation  of  duty; 

3.  In  aa  action  to  recover  tba  pojisessioii 

property  \inju9tly  detained,  wben  ilio  ]iroi,„^..,  ^. , 

part  thereof,  has  been  concealed,  rtmovi'il,  nr  disposed  of, 
tiiprevent  its  beiog  found  or  taken  liy  tbn  slji^rilY; 

i.  Whan  the  defendant  bag  been  giiillv  of  a  friiud  In 
contracting  tbe  debt  or  incurring  th(!  iiblisation  for  wbich 
tlie  action  is  brought;  or  in  concealing  or  disposing  of  llie 
property  for  the  taking,  detention,  or  conyersion  oi  wbicb 
til 6  action  la  brought; 

8.  Wben  tha  defeudant  has  removed  or  disposed  of  his 
propartv,  or  is  about  to  do  so,  with  intent  to  defraud  his 
cceditora.    [In  effect  July  1st,  1871.] 

ArTeit-g«ien]l7.2Cll.«i9:  ICnl.STT)  SCil.  B7. 

SOBDmsiOH  I.    Contract,  eipreu  or  Implied-Bae  Civil  Code. 

SiniDiyision  l.  Ageat'»  mlsappTopiistiiiii-l  Cul.  Me;  t  Cai.  (S*- 
SimniviBion  3.    Olalm  and  delivery— grnerally,  sds  sec.  A09«ug- 

§  480.  An  order  for  the  arrest  of  the  defendant  murt 
b9  obtained  from  a  judge  of  the  court  in  which  the  action 
ii  brought.    [In  effect  March  Sth,  lti80.] 

§  481.  The  order  may  be  made  ivbeiicver  it  appears  to 
tie  judge,  by  the  affidavit  of  tlie  [ibiini  iiT,  or  suum  other 
person,  that  a  sufficient  cause  of  iuiinu  usi'^ta,  aud  tiiat 
tLecass  Is  one  of  those  mentioned  in  ^^iM'tiaii  four  iiuudred 
and  seventy-nine.  The  affidavit  must  be  oiilier  noaitiv* 
o;  upon  InfoTmatiou  and  belief;  anil  wiii^n  upon  iaforma- 
tion  and  belief,  It  must  state  the  facts  upon  which  the  in- 
fflrmation  and  belief  are  founded.  If  an  order  of  airfsl 
ba  ma4e.  tha  affidavit  must  be  filed  with  tlie  cleric  of  tbe 
court.    [In  effect  July  ],  1874] 

Ordn— generally.  9  Cai.  377;  s  CaL  in,  au;  10  cai.  *n. 

Affldavil— rsgnlBltes  ot,  2  CiJ.  en. 

%  482.  Beforemaking  theorder.tbe  judgerauat  require 
a  written  undertaking  on  the  part  of  ttio  plaintifr,  wiih 
BureticB  in  an  amount  to  be  fiaed  by  the  judge,  wiiicli 
must  be  at  least  five  liundred  doliars.  to  [he  efFect  that 
tlieplalntifi  wilt  pay  all  costs  wklch  maybe  adjudged  to 
the  defendant,  ana  all  damages  which  lie  may  enstaln  b; 
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reason  of  the  arrest,  if  the  same  be  wrongful,  or  withont 
sufficient  cause,  not  exceeding  the  sum  specified  in  the 
nndertalcing.  The  undertaking  must  be  filed  with  the 
clerk  of  the  court.    [In  effect  July  Ist,  1874.] 

ITndertaking— generally,  sees.  941«,  IWH;  also  see  sees.  2S9,  anbd.  S, 
aodMl,8ubd.  1. 

§  483.  The  order  may  be  made  at  ihe  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  county  where  the 
defendant  may  be  found,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specitied  sum,  and  to  return  the  order  at 
a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
tiie  action  is  pending. 

Order  of  arreat— when  may  be  made,  6  CaL  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affldavit 
npon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  ot  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  until  dis- 
charged by  law. 

§  48S.  The  defendant,  at  any  time  before  execution, 
niust  be  discharged  from  the  arrest,  either  upon  giving 
hail  or  upon  depositing  the  amount  mentioned  m  the 
order  of  arrest. 

§  487.  The  defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  that  the  defendant  will 
at  all  times  render  himself  amenable  to  the  process  of 
*he  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  or  that 
they  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
"Which  may  be  recovered  in  the  action. 

Bail-Effect  of,  as  waiver,  6  Gal.  59:  qualifications  of,  sees.  494, 1057 ; 
■oreties,  complaint  against,  45  Gal.  252. 

§483.  At  any  time  before  judgment,  or  within  ten 
^.V8  thereafter,  the  bail  may  surrender  the  defendant  in 
thehr  exoneration;  or  he  may  surrender  himself  to  the 
Baeriff  of  the  county  where  lie  was  arrested. 

Surrender  of  defendant— 5  Gal.  93;  8  Gal.  552. 

§  489.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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pharged,  may  thomselres  an-egt,  or,  by  a  written  autlior- 
irv  indorsed  on  a  certified  *opv  of  ttio  undertakins.  maj 
cimpcwertlie  sheriff  todoBo.  "Upon  iho  nrrestof  dcEenfl- 
niit  by  the  sheriff,  or  upon  his  di'liYfiry  to  the  sheritT  b^ 
tlio  ball,  or  npon  his  own  surrtiidcT,  ilio  bail  sro  fsoner- 
Htud,  if  BUCh  arrest,  deliveiry,  nr  aivrcsnilec  taka  place  be- 
fore the  expiration  of  ten  days  aitec  judgment;  but  " 
such  arrest,  delivery,  or  surcuiidor  bo  iiot  nwJo  witliin 
tun  days  after  judBment.  the  liail  ora  finally  diarged  oa 
tlmir  undertaking,  and  bound  to  pay  the  amount  of  tia 
judgment  within  ten  days  thori! after. 

Cail-lUbUlty  of,  B  Cal.  (T. 

Jndfinsnt— wltlila  tea-days  alter,  3  Cal.  6,>4. 

§  49a  If  tlie  bail  neglect  or  refuse  t»  pay  the  judf 
munt  within  ten  days  after  Uicy  aro  finally  cliareed,  M 
iictloo  may  be  commenced  :if;n,iii3t  such  bail  tor  tiw 
amount  of  the  original  judgmi^jit. 

§  491.  The  bail  are  eioneratpd  by  the  cleatli  of  the  if 
fiind»nt,  or  his  imprisonment  in ;»  "         "  '  "  '" '"" 

lo^al  discharge  from  the  oblii;at 
amenable  to  the  process. 

§  492.  Within  the  time  limitoil  for  that  purpose,  tin 
sheriff  must  tile  the  order  ot  .arrest  in  tlie  office  of  il« 
clerk  of  the  court  tn  which  tliu  iiction  is  pending,  mtii 
his  rBturn  indorsed  thereon,  tojjtlicr  with  u  copy  of  lbs 
undertaking  of  the  bail.  Tlio  original  undertaking  t« 
must  retain  in  his  possessiou  until  lllcd.  as  herein  pr» 
viiied.  The  plaintiff,  within  fen  days  thereafter,  roif 
serve  upon  the  Bherifl  anoticL' tliat  bedoes  not  accept  tui 
bail,  or  be  is  deemed  to  bavi^  ^ictcptod  them,  and  we 
Blieriff  ts  exonerated  from  liability.  If  no  notico  1>» 
served  within  ten  days,  tlio  original  undertaking  must 
bo  Sled  with  the  clerk  of  the  court. 

493.  Within  five  days  after  tlie  receipt  of  notica,  tlie 

sheriff  or  defendant  may  give  to  tlio  plaintiff,  or  bia  utter- 

noy,  notice  of  the  jastiflcation  ot  the  same,  or  other  bail 

--'^~-  "---'-  "IS  of  reside ueo  and  occupations  of  tlw 
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Lnd  pface , 
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§494.  The  qualification 
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2.  Each  must  he  worth  the  amoant  specified  in  the  order 
of  the  arrest,  or  the  amount  to  which  the  order  is  reduced, 
as  provided  in  this  chapter,  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient 
bail.    [In  effect  July  Ist,  1874.] 

Qaalificationa— of  bail,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  ]^lainti£f,  touching  his  suffi- 
ciency, in  such  manner  as  tlie  judge  or  clerk,  in  his  discre- 
tion, may  think  proper.  The  examination  must  be  re- 
duced to  writing,  ana  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

Justification — sec.  259,  subd.  3;  10  Cal.  189. 

§  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse 
Ms  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
sheriff  is  thereupon  exonerated  from  liability. 

Court  comniissionenH- power  as  to  bail,  sec.  259,  subd.  3. 

§  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  amount  of  the  bail 
be  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  must  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  court— sees.  572-574, 2104. 

§  49a  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiv- 
ing the  same  two  certificates  of  such  payment,  the  one  of 
wliich  he  shall  deliver  to  the  plaintiff^s  attorney,  and  the 
other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  same  proceedings  may  be  had  on  the  official 
hond  of  the  sheriff,  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

SherifT— penalty  for  non-payment.  Political  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  in  the  two 
^t  sections,  bail  may  be  given,  and  may  justify  upon 
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SS  SOO-t  ABaBBT   JlHD  bau- 

DOtica,  at  any  time  botora  judgmeot ;  aad  on  tbe  fiUngi 
the  uDdettakinK  and  justincation  with  tba  olerk,  *'' 
money  depoBited  must  ba  rafundetl  to  the  defeadsnt. 

g  500,  Where  roonej'  hna  been  deposited,  if  it 
□a  deposit  at  tlie  time  of  tlio  recoTery  of  a  jodj 

favor  of  tho  plaiutilT,  tliu  cleclt  must,  under  tlia 

of  the  court,  apply  tbe  sanna  in  satislactlon  tliMeci^ 
after  satiafying  tlia  judgment,  refund  tlia  surplus.  If  i 
to  the  dufendant.  If  the  judgment  is  in  favor  of  tbB 
fendaut,  tlie  cleric  must,  under  like  direction  of  tlia  — 
refund  to  iiim  tba  wbola  aum  deposited  and 
unapplied. 

§  501.  If,  ofterbelne  arrested,  the  defendant  escape*. 
Is  rescued,  tbe  sheriff  is  liable  ns  bail;  but  lie  may  dtt- 
obarge  himself  from  such  liability  by  the  giving  bull  ri 
anytime  before  judgment. 

§  502.  If  a  judgment  !s  recovered  against  the  sbeiUb 
upon  his  liability  as  ball,  and  an  executloa  tliereon  ll 
returned  unaatlsiled  in  whole  or  in  part,  tho  aama  pl»- 
ceediogs  may  be  had  ou  his  official  bond  for  the  reooverf 
of  the  whole  or  any  deficiency,  aa  in  othoi:  cases  of  delln- 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  hafoH 
the  trial  of  the  action,  or  i  F  there  be  no  trial,  hofors  tlW 
entry  of  judgment,  apply  to  tha  judge  wlio  made  tbs 
order,  or  the  court  iu  which  the  action  is  pendinfi,  upw 
reasonable  notii^e.  to  vacate  tba  order  of  arrest  or  w 
reduce  the  amount  of  bail.  IF  tha  application  ba  msd« 
upon  affidavits  on  tha  part  of  the  defendant,  bat  do( 
otherwise,  the  plaintiffs  may  oppose  tba  same  by  affiilt- 
vits  or  other  proofs,  iu  addition  to  those  on  which  tb* 
order  of  arrest  was  made,     [la  effect  July  Ist,  1874.] 

DefBodant'i  wa!»af-«  CaL  S7. 

Molioa  to  vacate  aimt— 1  CsL  UT ;  3CIU.37S. 

§  504.  If,  upon  such  application,  it  appears  that  then 
WU3  not  Bufflcieut  cause  for  the  arrest,  the  order  mMl 
be  vacated;  or  if  it  appears  that  the  bail  wus  llxed  too 
high,  tha  amount  must  be  reduceiL 

DiicharEe— no  Teamst  after,  ?  GoL  e09. 
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CHAPTER  n. 
AND   DBLIVER7  OF 


I51S. 


DeliTerr  of  personal  property,  when  It  maj  be  ctolmefl. 
AffldaTit  and  its  requisites. 

Requisition  to  sheriff  to  take  and  dellrer  tbe  property. 
Security  on  ttie  part  of  the  plaintiff  and  proceedings  In  senrlng 

the  order. 
Exception  to  sureties  and  proceedings  thereon,  or  on  faOnre  to 

except. 
Defendant,  when  entitled  to  redellTery. 
Justification  of  defendant's  sureties. 
Qualiflcation  of  sureties. 

Property,  how  taken,  when  concealed  tn  hnlldlDg  or  Indosore. 
Property,  how  kept. 
Claiin  of  property  by  third  person. 
Motlce  and  amdaylt,  when  aud  where  to  be  filed* 
Actions  on  undertaking. 

§  509.  The  plaintifiF  in  an  action  to  recover  the  posses- 
sion of  personal  property  may,  at  the  time  of  issuing  the 
summons,  or  at  any  time  before  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  provided  in  this  chapter. 

Recovery  of  po88e88ion--of  personalty,  Code  remedy  for,  27  Cal. 
i65;  »  CaL  683;  53  Cal.  433. 

Olaixn  and  dellTery— optional,  88  Cal.  663;  generally,  8  CaL  460;  11 
Cal. 262;  14  Cal. 410;  22CaL139;  27CaL45l;  28  Gal.  606;  84CaL645;86 
GaL  110;  88  Gal.  667, 588. 

§  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing: 

1.  That  the  plaintifiF  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

1  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure 

6.  The  actual  value  of  the  property. 

Jostices'  courts— sec.  510  et  seq.;  made  applicable  to,  sec  870. 

BuBDnrisiov  5.  Value— incorrectly  stated  in  affldayit,  sec  471. 
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ISi  CLAIM  Ain>  DBLIYXBT.  §§  515-19 

the  sureties  of  the  plaintiff,  require  the  return  thereof, 
upon  giving  to  the  sheriff  a  written  undertaking,  executed 
by  two  or  more  sufficient  sureties,  to  the  effect  that  they 
are  bound  in  double  the  value  of  the  property,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  mav,  for  any  cause,  be  recov- 
ered against  the  defendant.  It  a  return  of  the  property 
be  not  so  required  within  five  days  after  the  taking  ana 
service  of  notice  to  the  defendant,  it  must  be  delivered  to 
the  plaintiff,  except  as  provided  in  section  619. 

Defendant's  sureties— liability  of,  7  Gal.  668:  alao  compare  see.  ftl2fi; 
ud  as  to  undertakings  generally,  see  sec.  Ml;  quallflcatlons  of  sure- 
ties, sec  1057.    ""^^    •       "^' 

§  515.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  five  days, 
most  justify  before  a  judge  or  county  clerk,  in  the  same 
manner  as  upon  bail  on  arrest;  and  upon  such  justifica- 
tion the  sheriff  must  deliver  the  property  to  the  defend- 
ant. The  sheriff  is  responsible  for  tiie  defendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that 
time;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plaintiff. 

Bee8ec.613f>. 

§  516.  The  qualification  of  sureties  must  be  such  as 
ure  prescribed  by  this  Code,  in  respect  to  bail  upon  an 
order  of  arrest. 

Sureties— qnaUflcations  of,  see.  1657. 

§  517.  If  the  property  or  any  part  thereof  be  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession:  and,  tf  necessary,  he  may 
call  to  his  aid  the  power  of  his  county. 

For  this  and  remiUning  sections,  see  Shbbiff's  Duties,  sec.  012n. 

S  5ia  When  the  sheriff  has  taken  property,  as  in  this 
chajpter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
tees  for  taking  and  his  necessary  expenses  for  keeping 
the  same. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
Cons  Crv.  Paoo.— 19. 
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Sinn  tboreof,  ntatlns  the  ground*  ot  dncb  title  or  ligl 
nmi  servo  tlie  same  upon  the  aheriH,  the  sheriff  isn 
bonnil  to  keep  tlio  property  or  deliver  lb  to  the  plainli 
uoleastUe  plaintiff,  on  denuiDd  of  him  or  Iiia  n^rgnt,  i 
ilemnify  tlia  slitcilf  agaluat  such  claim,  bf  »ii  iiDderU) 
iag,  by  two  sufficient  sureties;  and  no  claim  to  sucii  prt 
crty  by  nny  otiicr  person  than  the  defendaut  or  liis  age 
is  valid  against  Ibe  iberifF  unless  so  made. 


§  321of  BaidCodnistepealed.  [IneRect  July  Is 
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CHAPTEB  IIL 

INJUNCTION. 

S  6^.  Inlanctlon,  what  it  is  and  who  may  grant  it. 

I  62S.  When  it  may  bo  granted. 

I  937.  At  what  time  it  may  he  granted,  and  wliat  Is  required  to  ol>> 

tain  it. 
I  f^  Injunction  after  answer. 
I  .SX*  Security  upon  injunction. 

I  ^*  P^^®^  ^o  show  cause  why  injunction  should  not  be  granted. 
\  531.  Injunction  to  suspend  busiuess  of  a  corporation,  now  and  bf 
t  HM   «*  Whom  granted. 
I  ^  Motion  to  vacate  or  modify  Injunction. 
I  033.  when  to  be  vacated  or  modified. 

§  525.  An  injunction  is  a  writ  or  order  requiring  a  per- 
son to  refrain  from  a  particular  act.  It  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof;  and  when  made  by  a  judge,  it  may  be  enforced 
as  an  order  of  the  court.    [In  effect,  March  »th,  1880.] 

Injunction  generally— form  of,  10  Cal.  347 :  definition,  see  Writ,  sec 
oin,  and  Order,  sec.  1003:  scope  and  function  of.  sec.  526n;  kinds  of, 
■eetn/ra;  receiver  at  same  time,  28  Cal.  677,  sec.  664:  disobedience  to, 
Bcontempt,  sees.  1209, 1210:  limitations,  how  affected  by,  sec.  356:  pro- 
ceeoinss  to  obtain,  sees.  627  to  531 :  vacating  or  modifying,  sees.  532. 533. 

Injunction,  kinds  of— provisional  or  preliminary,  also  called  tern* 
porary,  sec.  525  et  seq.t  sec.  526,  subds.  2  and  3,  including  Interim  injunc- 
vion,aec.  530n:  permanent  or  final,  (Including  llmlteu  and  perpetual) 
•ec826,8ubd.l. 

Courts  and  judges— power  to  grant  Injunction,  on  any  day,  sees.  76, 
134:  at  chambers,  sec.  166;  court  commissioners  not  empowered  to 
»ww,8ec.259.subd.l. 

County  judge— auxiliary  power  of,  before  amdt.  1880, 6  Cal.  88. 449; 
12  Cal.  441;  23  CaL  464;  27  Cal.  151. 

§  526.  An  injunction  may  be  granted  in  the  following 
Cases: 

\  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  ot,  either  for  a  limited 
period  or  perpetually. 

J2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury 
*o  theplaintiff . 

3.  when  it  appears  during  the  litigation  that  the  defend* 
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1S5  INJUNCTION. 

order  to  sbov  cause;  but  in  such  case  the  defendant  may 
be  restrained  until  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction. 

Ii^nliction  after  answer— 6  CaL  449;  22  CaL  962;  S5  CaL  83. 

Restraining  ordei^-aee  Ivtebix  Utjuvctiov,  sec.  5aQn. 

§  529.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  when  the  people  of  the  State,  a 
county,  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  specilied,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  iinallv  decide  that  the  plaintiff 
was  not  entitled  thereto.  Within  five  days  after  toe  serv- 
ice of  the  injunction,  the  defendant  may  except  to  the 
sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
fendant of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shall  be 
dissolved.    [In  effect  AprillSth,  1880.] 

Undertaldnga— (7enera//z^,sec.  941n;  returned  on  dismissal,  sec.  581, 
siibd.  1.  Sureties,  qualifications  of,  sec.  1057;  Justlflcation  of,  sec.  495, 
also  sec.  259,  subd.  3. 

Undertaking  on  injunction— order  inoperative  until  given,  1  CaL 
396;  12  Cat.  106:  liabUity  on, 4  Cal. 384;  10  CaL  351 ;  13  CaL 585, 588;  15  CaL 
11;  18  Cal.  625:  28  CaL  542;  37  CaL  34:  45  Cal.  302:  Bustamente  o.  Stew- 
art, July  2d,  1880,  5.  Pac.  C.  L.  J.  592;  generally,  see  2  Cal.  245;  3  CaL 
216;  6  CuL  399;  25  CaL  169. 

§  530.  If  the  court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made  re- 
quiring cause  to  be  shown,  at  a  specilied  time  and  place, 
why  the  injunction  should  not  be  granted ;  and  the  defend- 
ant may,  in  the  meantime,  be  restrained. 

Interim  injunction— r»/ratntii9  order,  period  of ,  13  Cal.  585;  15  CaL 
109:  bond,  see  1  Cal.  397;  12  Cal.  106;  also,  see  generally,  18  CaL  206. 

§  531.  An  injunction  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation  cannot  be  granted  except 
by  the  court  or  a  judge  thereof;  nor  can  it  be  granted 
without  due  notice  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corporation,  ex- 


Jonra  and  joagBS-power  to  grajit  Injunction,  see  aw 
S  532.  If  0.11  injunction  be  granted  witbout 
tenilunt,  at  noy  time  beforu  tliB  trial,  may  apply,  up( 
io  tlie  judge  who  f^anted  tbe  injuncti" 


tba 


reasonable  ui  ,     „  .^ 

or  tu  lUit  court  in  whkli  tlia  action  is  broiiglit,  to  dissolve 
or  ujodify  the  same.  The  application  may  ba  made  upon 
llie  complaiDt  and  tlie  affidavit  on  wliicb  the  injimction 
ivas  granted,  or  upon  affidavit  on  t)io  pOirt  of  the  defead- 
aiit,  nitli  or  witliout  tbe  answer.  If  tlie  application  lie 
made  upon  aCBdavits  on  tlie  parC  of  the  defenduut,  but 
uol  otherwise,  tbe  plaintifl  mayoppoflo  tha  Batne  by  aOi- 
davits  or  otiier  evidence,  in  nddition  to  those  on  wliicli  tha 
injunction  waa  granted. 

DiiBoIution,  gBaarallf— practica  on,  U  CaL  flA:  on  appaali  wlwHif  4 
Cal.70:  revlvLngonleron.laCal.M:  fonnerlT  bolora  counly Judge. n 
Cbl.tM;  anil  teasec.S'Jfin:  wuaaiiC  notice, when. ■«:. m; ;  rjciiiltM: 
where  contlnuBnco unnecessary,  11  Cal.lttl;  Bee,Bl30,8CBL36S:  9Cal. 
I163i  12  Cal.  Ml ;  H  Cat.  471);  20  Cal.  124. 

Dlnoladon  on  oomptaim  ani 
Cat.sn;  aecal.liiai  43 Cal, 437;  U 

DlHolvtng  on  aDdaviti— 13  Ci 
IMi  49  Cal.  3»;  Pnrrott  e.  Floyil. , 

§  533.  If  upoQ  sucli  application  it  satlefaetorily  appear 
that  there  is  not  auillcleut  ground  for  the  injuuction,  it 
must  be  dissolved;  or  If  it  aatlsfactorily  appear  that  the 
extent  of  tbe  injunction  is  too  great,  it  must  be  modified. 
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CHAPTEB   rV. 
ATTACHMENT. 

037.  Attachment,  when  and  in  what  cases  may  Issne. 

538.  Affidavit  for  attachment,  what  to  contain. 

539.  Undertaking  ou  attachment. 

540.  Writ,  to  whom  directed  and  what  to  state. 

,  54i.  Sliares  of  stock  and  debts  due  defendant,  how  attached  and  dls* 

posed  of. 
542.  How  real  and  personal  property  shall  be  attached, 
I  543.  Attorney  to  give  written  instructions  to  sheriff  what  to  attach. 
:  544.  Oarnistmient,  when  garnishee  liable  to  plaintiff. 
t  545.  Citation  to  garnishee  to  appear  before  a  court  or  Ju(^ge. 
I  546.  Inventory,  liow  made.    Party  refusing  to  give  memorandom 

may  be  compelled  to  pay  costs. 
)  M7.  Perishable  property,  how  sold.   Accounts  withont  suit  to  be 

collected 
(  548.  Property  attached  may  be  sold  as  under  execution,  if  the  lnf«r> 

est  of  the  parties  reduire. 
I  549.  When  properfy  claimed  uy  a  third  party,  how  tried. 

550.  Ifplaintitf  obtains  judj^ent,  how  satisfied. 

551.  When  there  remains  a  balance  due,  how  collected. 

552.  When  suits  may  be  commenced  on  the  undertaking. 
633.  If  defendant  recover  judgment,  what  the  sheriff  is  to  deliver. 
554.  Proceedings  to  release  attachment,  before  whom  taken. 

I  555.  Attachment,  in  what  cases  it  may  be  released  and  upon  what 

terms. 
S  56C  When  a  motion  to  discharge  attachment  may  be  made,  and  upon 

what  grounds. 

i557.  When  motion  made  on  affidavit,  it  may  be  opposed  by  affidavit. 
558.  When  writ  must  be  discharged. 
559.  When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sam- 
moiis,  or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  unless  the  de- 
fendant give  security  to  pay  such  judgment,  as  in  this 
chapter  provided,  in  the  following  cases :    . 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payaole  in  this  State,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally  so  securea, 
such  security  has,  without  any  act  of  the  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State.  [In  effect 
July  Ist,  1874.] 


.1,  gBnerallr— auilUaty  naCt 
itrlctnera  as  to.9  CbI.283;  13  Cal.  IWi  w! —  . 
tai  tl  Oil,  lU:  relsua  br  plaluHCt.  effect  of, 
bnuMe,  Gomplalnt  for.  Id)  Csl.  lis;  and  ua  si 
OSiruM:  d«Abii£l>M>trea.i9  Cal.  ^i  tT  Cal.  I 
Hmenhlpi  doea  dM  dlBwilTe  ic  S3  CbL  *"- 
iaa.  Mt-we  ana  notw  ilururs  dntlCB,  >e 
nca.  MS.  tW:  Iiitt,  ■«.  M:n:  affldsvli,  > 
boiida,Bec9.G3B  and  noM.Mnn, MSn.iun  an.  —_-, 
H3,MS4U:  turllipr.apellavldwiDii.  DaDaa.aCaLBJ 


-9  Cal.  K 


Propertif  of  deleodani— 1 
FlevenUoB  18»7  by  cotu 
Subdivision).  OoDttaot— £nmuarini0lf«f.Diltap 
ITi  sa  CaL  291^  CaL  lu;  iniuC  fie  IndebteiTneu.  waai 


.....    Oontraat-«xpresaar  tmpUeiLKeiiiltBfl 

_— ^..=-,MPoUI;loalCDae,f--  "  ■ 

g  538.  The  cltrk  of  tlis  conrt  muft  Issue  the  « 
tachmeni,  upon  tecfliTinB  an  affidavit  by  or  -  " 
plaiDtifl,  sliowintf: 

1.  TiiaC  t)ie  defondant  ia  indebted  to  tlie  plaiatij 

fyiugtlie  amount  of  such  indobtedneas  ov ' 

all  legal  set-offa  or  coanter-claimHl  upon  a 


i  payable  In  t 


J. jr  implied,  for  llio  dlTect  payment  of  □ 

that  such  CDDtiact  was  macleor  ispay-^'-  '- 
and  that  the  payment  of  the  sanie  nm 


cured,  that  suuh  security  has,  -mthouC  any  a 

C'  intJH,  or  tho  person  tt  — '    --  "^  -  ' 
ome  valuetess;  or 
3,  Tliat  tliB  defendant  Is  indebted  to  the  pl^ 
"  ■       '                      'ill  imdebtadneas  over  .._ 

_.  ;ountei^clainis)aQd thattbod 

ft  uon-resldentof  the  State;  and 
3.  That  the  nttaohnient  is  not  sought,  and  f 
■  prosecuted,  to  binder,  delay,  t      '—-■•- 


,, , ^ ,  -c  defraod 

of  tbe  defecdDUt,  [In  effect  July  1st,  1874.] 
DatTofclsTk—eeePDUIlDalCaae.Bec,  1(132;  UCaLS 
Affldavit,  requlBites  of-4  Cal.  liU;  HCaL2U:4ICaI 
Cal.  IM;^™^  1?7  f^or  If  orJgliuiUno 

S  539.  Before  issiilns  tlia  writ  (he  clerk  mnet  n 
written  undertaking  on  tlio  part  of  tho  plaintiff,  I: 
not  less  than  two  liundred  dollars,  and  not  e: 


.., that  may  beawarjcdto  Ihn  de- 
ll damages  wlii'^b  he  may  sustain  by  reason 
lent,  not  exceeding  tbe  sum  specilied  in  tlia 

Within  five  days  after  aervico  of  the  sum- 
Ition,  the  defendant  may  escept  to  the  Buffi- 
9uretie!<.  If  lie  faila  to  do  bo,  he  is  deemed 
d  all  objections  to  tbem.  Wlien  excepted 
iS's  sureties,  upon  notice  tn  the  defendant 
in  two  nor  mora  tliao  live  days,  must  iustify 
a  or  county  clerk  in  the  same  manner  as 
rrest,  and  upon  failure  to  justify,  or  if  others 
I  fail  to  justify,  at  the  time  one!  place  ap- 
lerk  or  judge  shall  issue  an  order  vacating 
lachment.  [In  effect  March  30th,  18T4.  Sea 
ipreme  Court.] 

generaUr-aecs.  iX,  eubd.  3i  Ml,  aubd.  1 1 94ln. 
ficillon  of,  aec.  IMi  qnallflcaUDBS  of,  sec.  loM. 
la  attactunent-fonn  of,TCst.6Hi  a  Cal.  168;  when 
lamages  on.  t  Cal,  <i«;  extent  o(  suretr'a  liability  on, 
laled  eoactment  ot  1914,  seo  Goodwin  v.  Buckley. 

writ  must  be  directed  to  tbe  sberift  of  any 
ch  property  of  Ruub  defendant  may  be,  and 
him  to  attach  and  safely  keep  all  the  prop- 
defendant  within  Ills  county  not  exempt 
in,  or  BO  much  thereof  an  may  bo  suSicient 
plaintifTs  demand,  tlie  amount  of  which 
d  in  conformity  with  the  comtilaint,  unless 
give  him  security  by  the  undertaking  of  at 
Icient  sureties,  in  an  amount  suHicient  to 
emand,  besides  costs,  or  in  an  amount  equal 
it  tlie  property  which  has  been  or  is  about 
1;  In  which  case,  to  take  such  undertaking- 
may  be  issued  at  tbe  same  time  to  the  ahar- 


nteT-bond,  » 
r  appeajfmce, 
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gether  vrith  tlie  interest  and  profit  thereon,  and  tXl  di'bti 
due  Bach  defendant,  and  all  otber  property  in  this  SiaW 
of  Huch  defendant  not  exempt  from  execution,  mav  b« 
attaclied,  and  if  jiidgmant  bo  recovered,  be  sold  to  aalisfy 
the  jud|!;mcnt  and  execution. 

Stocks  or  iharas-Iiow  UtacliFiI,  sec.  MS,  sobd.  A. 

Dabts  and  credits,  etc — hoirattaFliea,  aec.  M2,Bul>d.s. 

GaralabniSDt  geamrallr— aeca.  M3-US. 

8  542.  The  sheriff  to  whom  the  writ  is  directed  aod 
deliTered  must  execute  the  Bamo  without  delay,  and  if 
the  undertaking  mentioned  in  section  five  hundred  arul 
forty  be  not  given,  as  follows: 
■",  Beal  property,  standinK  upon  the  records  of  tLl 
~ity  in  the  name  of  (bo  defendant,  must  be  attarbnl 
illng  with  the  recorder  of  tl)e  county  a  copy  of 
tiio  writ,  together  with  a  description  of  tlia  property 
attached  and  a  notice  that  it  is  attached,  and  by  leaving 
ft  eimilar  copy  of  the  writ,  description,  and  notice  wiih 
an  occupant  of  the  property,  if  there  Is  one;  if  not,  \\iea 
by  poslfoB  tlie  sama  In  a,  couspicuons  place  on  the  proii- 
erty  attaoted. 

2.  Real  property,  or  any  interest  therein,  belongiuj;  w 
the  defendant,  and  held  by  any  other  person,  or  Btandinj; 
on  the  records  of  the  county  In  the  name  of  any  other 
person,  must  be  attached  by  tiling  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notlco  that  such  real  proi>erty  .ind 
any  interest  of  the  defendaot  thereiu,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  arc  at 
tached,  and  by  leaving  with  tlie  occupant,  it  any,  and 
with  Buch  other  i)ersoa  or  bi'  agent,  if  known  and  within 
the  county,  or  at  the  tesidcuce  of  eltlier,  if  witbiu  tlie 
county,  a  copy  of  the  writ,  ivitli  a  similar  description  ani 
notice.  If  there  la  no  occupant  of  the  property,  a  copy 
of  the  writ,  tojjether  with  sucb  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  property, 
The  recorder  must  index  such  attachment  when  filed,  in 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  la  held,  or  in  whose  name  It  stands  un 
the  records, 

3.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  takinft  It  Into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  o( 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  bead  of  the  same,  or  the  sec- 
retary, cashier,  or  other  mauagine  agent  thereof,  a  copy 
of  the  wilt,  and  a  notice  stating;  that  the  stock  or  Interest 
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of  the  defendant  is  attached,  in  pnrsnance  of  such  writ. 
5.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owing  such  debts,  or  having  in  his  pos- 
session or  under  his  control  such  credits  and  other  per- 
sonal property,  or  with  liis  agent,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  liim  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Levy  of  aXtSLchxaent—Shetifa  dtUiet  as  to,  Whitney  v.  Butterfield,  19 
Cal.  335;  19  Cal.  41 ;  25  Cal.  208;  23  Cal.  313.  Excessive,  must  not  be,  40 
Cal.  406.  Conduct  validating,  14  Cal.  50.  On  joint  property,  compare  10 
Cal.  378.  Partnerships,  as  to,  8  Cal.  540:  13  Cal.  626;  22  CaL  194;  23  CaL 
NO;  and  compare  12  Cal.  198;  43  Cal.  119. 

Subdivision  l.  Real  property  in  defendant's  name— 8  CaL  25; 
11  Cal.  247 ;  19  Cal.  45;  43  Cal.  206, 577. 

SlJBDivisiON  2.  Other  real  property— Zevio^te  interest,22  CaL 615; 
36  Cal.  813;  45  CaL  162. 

SxTBDivisiON  3.  Personal  property,  mannally  removable— >ill- 
{««$n»cw<  lien,  officer's.  Civil  Code,  sec.  3057;  replevin,  docs  not  affect, 
11  CaL  262.  Leviable  interext.  In  pledged  property,  see  subd.  5;  In  mort- 
gaged property.  Civil  Code,  sees.  2968-2970;  m  crops,  17  Cal.  641 ;  of  co- 
*^)aant,8l  CaL  609:  of  lessee,  82  CaL  319.  Custody  under  levy,  7  CaL 
5*9;  12  Cal.  4 12 ;  25  Cal.  556:  Rogers  v.  G lllmore,  51  CaL  309.  FrauduietU 
tranters,  Clvli  Code,  sees.  1227, 3431, 3432, 3439-42. 

Subdivision  4.  Stocks,  shares,  etc.,  garnishment  of— 5  CaL  186; 
7  CaL  162;  9  Cal.  78;  agent  of  corporation,  service  on,  38  CaL  153. 

Subdivision  5.  Debts  and  credits,  garnishment  of— debt,  what 
IS,  3  CaL  363;  8  Cal.  540:  9  CaL  24;  action  of  debt  as  test,  11  Cal.  342:  34 
l^ai.  81;  35  Cal.  386:  and  compare  34  CaL  293:  too  soon,  10  CaL  839:  too 
late,  12  CaL  92:  15  Cal.  38;  and  compare  18  CaL  438:  sheriff's  function.  1 
CaL  104;  49  Cat  658:  as  to  pledge,  see  Treadwell  v.  Davis,  34  CaL  607. 

§  543.  Upon  receiving  information  in  writing  from 
the  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession  or  xmder  his  control  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  is  owing 
any  debt  to  the  defendant,  the  sheriff  must  serve  upon 
such  person  a  copy  of  the  writ  and  a  notice  that  such 
credits,  or  other  property,  or  debts,  as  the  case  may  be, 
are  attached,  in  pursuance  of  such  writ. 

Sheriff,  duties  of— see  sec.  510n. 

§  544.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections, 
shall  be,  tmless  such  property  be  delivered  up  or  trans- 
lerred,  or  such  debts  be  paid  to  the  sheriff,  liable  to  the 
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plitlntiff  for  the  araonnt  o(  bu 
debts,  until  tbe  attBcbmeut  be  d 
ment  reooveced  b?  him  bo  Batisfi 

aamfshment,  efibct  oC-a  CbI.  MO;  B 

2:;CaL6Sl!  also, seeSCaLUi  tCaL IIS, !St 
Cal.3T9,SW. 

Similar  prorillon  as  to  aiacntlon— *e 

§  S4S.  Any  person  owing  d 
bnTins  in  his  possession  or  und 
or  other  personal  property  bo 
may  be  required  to  attend  befo 
referee  appointeil  by  the  court 
on  oath  respeetine  the  same.    T 
required  to  attend,  for  the  purpc 
respecting  liis  property,  and  m 
The  court  or  judge  may,  afte 
personal  property,  capable  of  m 
lirered  totheBherifEooBuchte  m 
reference  to  any  liens   thereon 
sums,  and  a  moinorundutn  to  be 
Bonal  property,  containiog  the     m 
thereof. 

Samishte— order  for  einmlnstlon 
Cat.  id);  tllsrh&rge  ol.  3  CaL  aat  ooan 


dompaw— procBBdings  luppiemflnwry  [u  ciecutJon,  sees.  TH-ni- 

§  546.  The  sheriff  must  maho  a  full  inventory  of  tlis 
property  attached,  and  return  the  same  with  the  writ.  Tc 
enabla  bim  to  make  such  return  as  to  debts  and  creiliia 
attached,  he  must  roijuest,  at  tho  tiraa  of  service,  tlie 
party  owing  the  debt  or  having  tlio  creilit  to  give  him  o 
iiiemoTandum,  stating  the  amount  niul  description  ol 
eich;  and  if  such  memorandum  li^i  refused,  bu  must  re- 
n  the  fact  of  refusal  with  thowvir,  Tim  party  refuains 
give  the  memorandum  may  '      -     —    '  ■" ■'" 

._tBof  any  proceedings  taken  fi 

iu((  information  respecting  the;. ^ ^ 

of  such  debt  or  credit. 

Sheiiff'i rBtnin— 9 Cal. 53^  SCal.Mj  3Cal.21;  llCaL23S;  «Cal.)7?. 

Sheriff's  duties-tec.  HOr>,  3a  CbI,  109. 

§  547.  If  any  of  the  property  attaclicd  bo  pErishablB, 
the  Bberiff  must  sell  the  same  in  the  manner  in  whicb 
such  property  is  sold  on  exeontion.  The  proceeds  aod 
other  property  attached  by  him  must  bo  retained  by  him 
to  answer  any  judgment  that  may  be  recovered  in  tlia 
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action,  unless  sooner  subjected  to  execution  upon  another 
judgment,  recovered  previous  to  the  issuing  oz  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's 
receipt  is  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attachment— sec.  548i». 

§  548.  Whenever  property  has  been  taken  by  an 
officer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 
erty to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  be  deposited  in 
the  court,  to  abide  the  judgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  his  attorney,  in  case  such  party  has  been  personally 
served  with  a  summons  in  the  action.  [In  effect  March 
9th,  1880.] 

Sale  on  attachment— 49  CaL  297. 

§  549.  If  any  personal  property  attached  be  claimed 
by  a  third  person  as  his  property,  the  sheriff  may  sum« 
mon  a  jury  of  six  men  to  try  the  validity  of  such  claim, 
and  such  proceedings  shall  be  had  thereon,  with  the  like 
effect,  as  m  case  of  a  claim  after  levy  upon  execution. 

Sheriff's  jmy— see  sec.  689;  8  Cal.  227. 
Jbidemni^bond— 8Cal.227;  34  CaL  629;  notice  to  sureties  on,  sec 

§  550.  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant  or 
a  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 
issuing  of  the  attachment,  if  it  be  sufQcient  for  that  pur- 
pose: 

!•  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its collected  by  him,  or  so  much  as  shall  be  necessary  to 
satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
nave  been  issued  on  the  judgment,  he  must  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as 
^y  be  necessary  to  satisfy  the  balance,  if  enough  for 
that  purpose  remain  in  his  Lands.  Notices  of  the  sales 
innstbe  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution. 

Sheriff's  datles  as  to  sale— sec.  640n:  8  CaL  ff70:  9  CaL  598;  14  CaL 
W;  25  CaL  542. 

Cons  Civ.  Pboo.— IT. 


DispoilUon  of  prooaeds- 
lieij  oCiL.IM:  10 Cf'  ■""■  "' 
geueraUy.  »eo  i>  CaL 

Sales  on  exoentlon-aeca.  692-7(8. 

§  351.  If,  after  selllDg  all  the  property  attaclied  by 
him  remaining  '-  '"-  '■ — ''"  — ^  — "I.-1..™  m>"  r...,uuuui> 
togetlier  — '"'-  ' 


il.  If,  after  selllDg  all  tli6  property  attaclied  by 
maiding  in  liJ3  liandB,  and  applying  ilio  proceeds 
er  witU  tbo  proceeds  of  any  debts  or  credits  cot 
by  liim.  dedncting  Lis  fees,  to  tho  payment  ot  Um 
eat,  anv  balanco  Eliall  remain  due,  tbo  sberifl  miMt 
d  to  collect  aucb  balance  as  upon  an  ei;ecution  a 


proceed  to  collect  ancli  balance , —  — 

oiber  cases.  Wbenever  tlio  jadgcoent  sboll  liavo  been 
paid  Ibo  BljBriff,  upon  reasonable  demand,  must  delivcc 
over  to  the  defendant  tho  altacbed  property  remainiDgia 
bis  bands,  and  any  proceeds  of  the  property  attacked  no* 
applied  on  tho  judBment. 
Sniplas—I  Cal.  H4i  aud  nee  nee.  MDo. 
Paynianl  of  jadgmBnt-W  Cal.  616. 

§  552.  If  the  execution   be   returned   UMatisfied   la 
whole  or  in  part,  tho  plaintlS  may  prosecnto  anynnfla^ 
taking  given  putauaat  to  sectiou  livo  liundred  and  forty. 
oreection  flvobnndred  and  fifty-live,  or  be  may  proceed 
03  in  other  cases  upon  tlie  return  of  an  execution. 
Oonnter-baDd  10  prevonl  eltachmint-sea.  Mn ;  6  ClL  -JTI. 
Bond  far  relaue  after  appearanoa—sea-IiUii. 
g  553,  If  tho  defendant  recover  judgment  against  the 
plaintiff,  any  undertaking  received  in  the  action,  all  lbs 
proceeds  of  sales  and  money  collected  by  tbo  BhenS,  sDiI 
ftUtho  properly  attacliodremainingintheHhcrift's  band* 
must  bo  delivered  to  the  defendant  or  bis  ageat ;  th«(«- 
dcr  of  attaclimeot  shall  be  discbarged,  and  tba  property 

released  therefrom,  

AHaeLunBDl  disiolvod— by  Judgment  for  defenOant,  a  C»L  311. 
S  554.  ■Whenever  the  defendant  lias  appeared  in  the 
action  he  may,  upon  reasonable  notice  to  the  plaiatitfiSp- 
ply  to  tbe  court  in  which  tlio  action  Is  pendiug,  or  to  the 
Tudes  thereof ,  for  an  order  to  discharge  the  atwohmoa^ 
whoUy  or  in  part ;  and  upon  tho  eiecution  of  the  under- 
taking  mentioned  in  the  nest  section,  an  order  may  bo 
made,  releasing  from  tho  operation  of  tbo  attachment  any 
or  all  of  thoproperty.-.ttaoVd;  andaHot  ''"'.P^P^lES' 
released,  and  all  of  the  proceeds  of  the  sales  theretf. 
must  ho  delivered  to  tlin  defendaut,  upon  tho  lustificathm 
of  the  sureties  on  the  uudertakma,  if  required,  by  »• 
plaintiff.  [In  effect  March  i)th,  IBSSl 
AppeaiBnce-acc.  IDH. 
Bood  to  diacbaige  bi 
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§  555.  Before  makioff  such  order,  the  court  or  Judge 
must  require  an  undertaking  on  behaif  of  the  defendant, 
by  at  least  two  sureties,  residents  and  freeholders,  or 
householders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attaclied  property  so  released  to 
the  proper  o£Scer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  defendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  f uU 
value  of  the  property  released.  The  court  or  judge  mak- 
ing such  order  may  fix  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixing  such  sum  to 
know  the  value  of  the  property  released,  the  same  may 
be  appraised  by  one  or  more  disinterested  persons,  to  be 
appointed  for  that  purpose.  The  sureties  may  be  required 
to  justify  before  the  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.  [In  effect 
July  1st,  1874.] 

TTndertakingB,  generally— sees.  259,  iubd.3;  495;  661,sa1>d.  1;  Mln, 
1067. 

TTndertaking  to  release  attachment— liability  of  sureties,  6  CaL  651 ; 
9  CaL  501 ;  18  Cal.  839;  26  Cal.  535;  29  Cal.  194;  effect  of,  Hardlnff  v.  Ml- 
near,  April  6th,  1880;  coimter4}ODd  to  prevent  attachment,  sec.  MOn. 

g  556.  The  defendant  may  also  at  any  time,  either  be- 
fore or  after  the  release  of  the  attached  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  tlie  plaintiff, 
to  the  court  in  which  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  the 
ground  that  the  same  was  improperly  or  irregularly 
issued.    [In  effect  March  9th,  1880.] 

Diflsolntion— points  of  Irre^larlty  must  be  specified,  10  Cal.  837; 
Incurable  Informality  essential,  83  Cal.  168;  not  when  undwtaUng  it 
solllcient,  Ooodwin  v,  Buckley,  Uarch  11th,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  tbe  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidaTits— compare  application  to  dissolve  Injonctlon,  sec.  682. 

§  558.  If,  upon  such  application,  it  satisfactorily  ap* 
pears  that  the  writ  of  attacliment  was  improperly  or  ir- 
regularly issued,  it  must  be  discharged. 

§  559.  The  sheriff  must  return  the  writ  of  attachment 
with  the  summons,  if  issued  at  the  same  time;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 


ATTACHIQCMT. 


Ing  aa  attachment  upon  real  property,  a  certiiied  copy  of 
Eui;h  order  may  be  filed  In  the  offices  of  the  coiiniy  re- 
oordera  in  irbfch  the  noticea  ot  attacbmect  liave  hem 
tilod,  end  be  indexed  in  Uke  manner.  [Approvtd  Slarch 
3rd,  1876.] 

SliBlia"idntlH--fiec.MDii. 

Shsriff '•  lenun— aec.  MGn. 

NolicM  of  attachmsnt  Slsd— He.  iO,  anbds.  1  uul  3. 
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CHAFTEB  V. 


I  661.  Appobitmeiit  of  recelTer. 

S  MB.  Appointment  of  recetren  upon  diaolntloii  of  eorponttflo. 

i  566i.  Who  shall  not  be  appointed. 

I  667.  Oath  and  nndertakuig. 

I  568.  Powers  of  recoivera. 

S  669.  Investonent  of  funds. 

§,  564.  A  receiver  may  be  appointed  by  the  court  in 
which  an  action  is  pending,  or  by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  property 
or  fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
^  probable,  and  where  it  is  shown  that  the  property  or 
lund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
Irat,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  la  probably  insufficient  to  discharge  the  mort- 
giM^edebt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfao- 
tion  of  the  judgment; 

6.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
osA  forfeited  its  corporate  rights ; 

0.  In  all  other  cases  where  receivers  have  heretofore 
oeen  appointed  by  the  usages  of  courts  of  equity. 

Beceiver  generallf— appohitment  of,  3  Cal.S86;  custody  of,  8  CaL 
^0: 9  Cal. 28.   Recent  leading  cases:  French  Bank  Case,  63  Cal.  496| 
fateman  v.  The  Superior  Court,  etc.,  March  6tta,  1880..  Further,  " 
8 CaL  494;  8  Cal.  306;  16  Cal.  146;  22  Cal.  191;  26  Cal.  11;  85  CaL  m. 

Action,  when  pendiny-iec  1048. 


SOBMVUKMf  1.  Tsiidor,  ondllor,  fanatt-ts  to  lut,  *m  ■  OL 


IT" 


DuiSM  at  Ion  or  injuij—tee  t  Cii.  M. 

t.  ForacUxoro— befora  this  rtatoU,  t  CiL  M. 
1 3  and  t,  AtUn  jndgmMil-^  C>L  UT. 
IS.  Ootponitleii— liitolTeiit,M«Fi«iicIiBaBkCHB,X 
Ca1.4M!  dl980lied,ieescc.K9. 

SUBDivisiOK  t.  Bqoitr  ii**g»— FreDCh  Biok  Cue,  U  <;aL  M 
Bitemaii  g.  Superior  Court,  Miircli  eui.  tSBH. 

§  565.  Upon  the  diuolutlOD  of  an;  corporatloa,  tiu 
Superior  Court  o(  the  county  ia  which  the  corporatloii 
carries  ot)  ita  bnsiaeBS,  or  liaa  its  pruu^ipal  place  of  bos- 
incB!>,  on  application  of  any  creditor  of  the  coTporatian, 
or  of  any  stockliolder  or  member  tboreof.  may  appoinl 
one  OT  more  persona  to  be  receivers  or  trustees  of  tne  coc- 
pnration,  to  t^lce  cbarge  of  the  estate  and  eSfecta  thereof, 
and  to  collect  the  deblH  and  property  due  and  belonging  . 
tu  the  corporation,  and  to  pay  the  outstanding  debts  ^ 
theieof,  and  to  divide  ttie  moneys  and  other  property  that 
sljall  remaiu  over,  amouE  the  stocklioldeis  or  membeis. 
[In  effect  March  9th,  1880.] 

DlMOlnHon-ZiiKiIaiilarv.  Civil  Code,  aee  ua.  tW,  4N,  and  thU 

3  S66.  Ko  party,  or  attorney,  or  person  Intereated  in  an 
action,  can  be  appointed  receiveT  therein,  vithout  the 
written  consent  ot  the  partiea,  Wed  with  the  clerk.  If  s 
receiver  be  appointed  upon  an  ez  parts  application,  the 
cniirt,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaSins  with  aulBcienl  sureties,  in  an 
amount  to  be  llied  by  the  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  ot  the  appointment  of  Ruch  receiver 
and  the-entry  by  him  npon  liis  duties,  In  caaa  the  appli- 
cant shall  have  procured  such  appointment  wrongfully, 
maliciously,  ot  without  sufficient  cause,  and  the  court 
nay,  in  Its  discretion,  at  anytime  after  said  appoinUnenl^ 
require  an  additional  undertalcino.  [In  effect  Jnly  lit, 
18r4.] 

Dndtrtaklni*  gtnsraUr— SM  see.  OHo. 

§  967.  Before  entering  upon  bb  duties,  the  receiver 
must  be  sworn  to  perform  them  faitlif ally,  and  with  one 
or  more  aureties,  approved  by  the  court  or  judge,  eiscuU 
ui  undertaking  to  such  person,  and  In  auoh  sum  as  tha 
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court  OT  ]ndge  may  direct,  to  the  effect  that  he  will  faith- 
fully discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bond  of  x«o«iTer-PoUtical  Code,  MCi.  9ei»  982,  and  Met.  M7-«i^ 
generally. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise  the  same,  to  make  transfers,  and  generally  to  do 
sach  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

Duties  of  noeiver-«  CaL475:  U  GsL  997;  M  GsL448. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court;  but  no  such 
ovder  can  be  made,  except  upon  the  consent  of  all  the 
parties  to  the  action. 


DKMUT  HI  ootna. 


CHAPTER  TL 
DEPOSIT  ITT  COURT. 

„ ,  ,_ia  to  clerk  mnit  tM  depc 

I.  Haium  of  anforeliui  tbe  order. 

§  572.  When  it  Is  admitted  by  the  pleading,  or  sljoini 
upon  (lie  examinatloD  of  a  part;,  tbat  ho  hm  in  liia  poi- 
Rjssion,  or  under  bis  contpoi,  any  monev  nr  otiier  thin! 
(-■anablo  of  delivery,  wbicb,  being  tie  BBlJject  of  litieatifni, 
i'i  held  by  liim  as  trustee  for  another  parly,  or  wJiich  be- 
longs oris  dno  to  another  party,  the  court  "may  order  ihe 
niiiae,  upon  motion,  to  be  deposited  in  couit  or  deliveieil 
to  such  party,  upon  such  conditions  as  may  he  just,  sab- 
joct  to  the  furtlier  direction  of  the  court. 

Maner-miucba  In  party'!  pouenion.M  Cal.  M2. 

g  573.  If  the  money  is  deposited  in  court,  it  must  it 
paid  to  the  clerli,  who  must  deposit  it  «-iih  tlio  eounty 
treasurer,  by  liim  to  be  lield  subject  to  tJio  order  oE  th9 
rourt.  For  the  safe  keening  of  the  money  deposited  with 
liim  the  treasurer  is  liable  on  his  official  bond. 

Depoiit  wjth  claik— sec,  !IH. 

Manar  in  tnanuR'*  hands— Usbls  to  tUBtlon.  Sd  CaL  2(2. 

§  574.  Whenever,  in  the  exercise  of  its  nutliorily.  a 
court  has  ordered  tlio  deposit  or  delivery  of  money  or 
otliar  tbing,  and  the  order  is  disobeyed,  tlie  court,  besidta 
jiuniahinstlie  disobedience,  may  make  an  order  requiring 
t  lie  sberiS  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  tliu  court. 

PnnliUng  t]u  dUobwUenoe— cootsmpt,  Ke.  i;(U ;  il  CaL4(l 

Shnlff's  dntiM-M  to  oBtcUl  monei*,  PolUIcBl  Code,  Kc  tUl. 


TITLE  VnL 

Of  the  Trial  and  Judgment  in  Civil  Ac- 
tions. 

Chap.    I.  Judgment  in  i^eneral. 

H.  Judgment  upon  failure  to  answer, 

m.  Issues — the  modes  of  trial  and  iKwtponements. 

IV.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VX  Of  references  and  trials  by  referees. 

yjl.  Provisions  relating  to  trials  in  general. 

Vm.  The  manner  of  giving  and  entering  judgment. 

[201] 


or  or  Bsalost  one  ot  tbe  imrtlea. 

igalsBt  oue  party  ud  acUod  pro 

10  plaintiff. 


CHAPTER  I. 

JUDGMENT  IN  OENERAI.. 

617.  Jnflgmcnt  ilefln 
670-  Jifc^pneiit  may  I 
Sli.  JudSment  may 

bSB,  TberelJei  tobenwsnladt 

ssa!  All  other  JudgmeDlJi  ate  ot 

577.  A  jadRiuent  Is  the  final  detenu inatton  of  tbt 
ts  of  tbe  parties  iD  an  action  oi  proceediag. 

n.Hc.Ciai  estoppel  as  lo.sec.loOB;  )ieoBrally,fi64n;  nonsuit.  ctf.aM. 

ploadlnl[B,o[i,si?c.&33:  od  trial  liy  conrt,  aeo.  liXI;  on  trial  bTjoi*. 

,6s4.    BeeaLiD.lCal.l3i;IICal.mil3Cal.(in;  llCal.tUj  IBt^lBi 

—  —    -'■-  -■    -  tal.S73;MCal.»;<iMCal.i»li  UCaLOVlM 

^;  311  oiL  e3»l  «  oiL  P™ 

§  578.  Judgment  niay  be  given  for  or  against  one  Of 


{quires  it,  deteimine  tbc  ultimate  rights  of  the 
parties  oa  eacli  side,  as  between  tiiemseLves. 

Piurtle*  la  Indemanu- adding  and  Btrlkliis  out,  Bee 
Tiee  OB  len  tnan  all,  hcs.  389.  4U  ;  Joint  delcndanis,  aei 

Jiadciaaiua  {n  or  aialiut  ume— llablUCy  or  part,  1  CaL  1ST;  SCU. 

t»LUO>>-  MO.HI;  HCal.  siMli  wUTerutajDlpder,  sec.4M.SCaI.  «Mf 


^.IS 


I^cCmIb. 


lS9.  apportloiUlu 
Coal  V.  HabODori 


action  against  aeveral  defendanta,  tbe 

, discretion,  render  judgment  against  one 

of  tliem,  leaving  the  action  ia  proceed  against  ttie 
otIiBTs,  whenever  a  aeverai  judgment  is  proper. 
Fartiei  lo  jndgmsntB—scc.  SlBn. 

Difandaota  not  EBrrod— noJudRmenCtucalDBl.  S  Cal.Sfi:  ID  OLNli 
Dlg^lns  IT.  Ucay,  April  7ib,lB80.  See  also,  Hktbbai.  JvDaiaaT,taa 
JOINT  Dbbtobb,  in/ra,  and  compare  eec.  414. 

Joint  dsbton-proccedlngg  Bg^nst,  seo.  989,  and  k«  Scvaul 
JimousT(T,iru'ni. 
Barerat  jndnnsnt— nbeu  proper:  ^fcrroJ  tintffili;,  where,  thMgb 

— — ' — 13:  lCal.191,470.   /oM(  ond  imrol  (tehWR 

N.  JaUK/ioMIJfu.wliere,  against  thnaonma 


§  58a  Tha  relief  Kraated  to  tha  piftintlff,  It  thera  b« 
xio  answer,  cannot  exceed  that  which  he  sliall  have  de- 
manded in  his  complaint:  bnt  in  anjotbec  case,  the  conrt 
TnarsTant  him  any  relief  conaisteaC  with  the  casemada 
l)y  tbe  complaint  and  embraced  within  the  Itsoe. 


OP   BBLISF. 

Dcbnlt,  jndEinoQt  br— denutnd  of  complaint  UmlW  ntlcf,  II  CaL 

»1  W  Cat  »1,  828;  23  OLSUl  W  C"'    ■"-  ~  " ■ 

jadgDunt  tHroiul,  not  Told,  M  CaL 

Jadcnent  wbm 

CHl.tM;2SCBl.29li»v-u»vi  Di  I 

t«o  mucli  relief,  lunn)eu,4»  C&L  RV . „  ,-..,_>».,.  v 

IK:  nrlklDS  out  vnjtr  li  mlver.  2)  Cal.  233:  urnllff  conreil  I 
comi>laliit^Cal.iej.UCW.ITljMC«LI8I.  Bilir/ iewmd  tomrlati 
In  ezcen  or  pnrer,  i  Cal.saai  lif  est.  W:  U  CaL  ^;  j/^.  mTSi  O 
•Ml  nCal.ttiriacnaalngduugei.IK^H:  addliu  lotemt. »  Ci 
(38:  (Ufferent  tram  that  aakeil.  tToH,  tB;  IB  CsL  III:  aaiwar  **  slOlLa 
complaint.  Harden  *.  Wiie,  April  7tli,  KBD.  ^^ 

BSUBT   CtEHBRAIiLT. 
AISniwtiT»— In  ansirsr,  lee  Hbw  Uattbb,  ■«.  aUw. 
Answar— vben,  ua  wbere  none,  see  noEa  as  to  JDDOiUnT,  i apre. 
ATamwata— Tor,  »s  DDteaii«loJniiaiiEHT,riipra. 

OompansatoiT— CiTll  Coda.  sec.  9374. 

ODmplaint—wllliin  ana  beyond,  »e«  noMs  ai  to  Jinxiicwrr,  jiipfw; 


Damasea— *ee  note  to  lec.  esi.  nibd.  i. 

Eqnitabla— oeB   Brsctrw,  FairnrTm,  and  apeeM  bead*  Uks 
Fraud,  Tnut.ctc.  under  Eblikp  in  PARTIOItLAn  Cases,  (nf«i 


Lanl—SMprlDcipsl  beads  imdsrBsuav  nt  FAnnoviiAK  CASis, 

M°H'°'"*"t  acdana— ase  LboaU 
Prarer  for— wben  ilgnlflonc  M  CaL  el    H  CaL  IM. 
Pnrena-n--arntnil  y  C     I  Code,  sees  i3M  tSSB,  3SS9     Anal  b> 
fm.    on  C  tU  Code  aeLS.  3<JM3   laCaLM    WCsLsm   <   CaL*8 


Feb  list,  IMh    Cimctaa  to 


BELIEF  m  PASnOULAS  CASES. 
AoDDontljaf-BM  F&BTXSBaKiP.   Acconnl  atatgd-S  CkL  M 


(M-MiUCsl-HSi  Bill' 
SUrob letbtUWi  wi U di 

BOLiMTnciLieg.  c 

l»inClL}N,Ul|4SCii 
Saniud-«Cil.ll:  7  Ca 

iGSiMCBLtni  4aCBLis 

mTonu-tlClLWl.  Ej 
Ulil4CaLW,tO>;l3Cl 
Ou.  191.  Ui;  »C>L4W: 

llBldT.H.A.*.CtuHtsr,. 
-^CaLlUiICal.in.  F: 
■.  EUlotc  Uwcb  latb.  II 


ass 


nsDl-V  CaJ.  H I  4  W.  17:  a  CaL  >» 
—  11  est  ei»)  n  0>L  14B,  « 
-1  CbI-WT;  M  UaLW)  ~ 

,  ^. » .~..  4T1.  BB6i  10  caiTno,  II 

mi  lit,  ISM.  FiztBisB'^l  Cal.n. . 
ind— UCrLUOi  nCM.nit;  03  Cat  L. 
a.   Indgnmltr— 38  CaL  seS.   lolui 

iI-BfUoaon,i2CftLlgi  99  CDLiffi: 

BCal.mB.   Landlord-M' " 

pn^aieCloalnK'  Kauaset 


id  recBETsd-3  Cal.  243 ;  0  CftL  41 


.  IS  CM.  • 

49Cia.etiMq 


HiiiiBvpald-40Cal.4H.  MortEaBu— — 

V.  Bisella,  Aptll  lilt,  1380.    MoItipUciDr  of  BCtloni-G  CaL  SI)  ■ 
tS!.  NigUg8nDB--44Ca].932!  MCal.tiS.-  contributory,  13  C^tl 
Cal.  lUi  97  CaL  410:  H  Cnl.  ISS,  tut;  K  CoL  003.  Ifalaanes- 
OlOsLlw.   OnatBT—aeB Ejectuent.  Futnnalup— CItU Coi 
MW-Sfll;  ICaL4:U;4CBl,?7e;  MCal.TTj  4ltCll.llS;  4a  Cal.4J:  MG 
<»{  tiCaLHO.   pBTtT wall— £1  col.  ISS.   Fnmicsoc;  noie— J"  ~' ' 
QnaDnun  msTiiIi— «%al.  47S.  Ssdsmptlon— III  Csl.  8.   Sepli 
ii,HCal.4l" ■■' ' '-- 


Coda,  Bees.  llTWlsa.   Ton 


.   Uaac 


iLS01,3 


la'*^ 


§  581.  An  aatloD  may  he  dlsmisBed,  oi  a,  judgment  at. 
nonsuit  ontereil,  in  the  following  cases: 

1st.  B7  tha  plaintifl  himself,  at  any  time  before  tdUi 
upon  payment  of  costs;  profided,  a  counter-claim  liainol 
been  made  or  atSrmativo  relief  songlit  by  tlia  croa»«TO- 

C~  Int  or  nnswer  of  defeDdimt,  If  a  provisional  tenxij 
been  allowed,  tlie  undertaking  must  tliereupon  be  fl©- 
livered  by  tba  cleilc  to  tlio  defendant,  wiio  may  have  his 
ticCion  tbareon. 


05.  JTTDOMENT  IN  QENERAIj.  }  ^^ 

2iicl.  By  either  party  upon  the  written  consent  of  the 
tber. 

3rd.  Bjr  the  Court*  when  the  plaintiff  fails  to  appear 
m  the  trial,  and  the  defendant  appears  and  asks  for 
he  dismissal. 

4tli.  By  the  Court,  when  upon  the  trial  and  before 
he  submission  of  the  case  the  plaintiff  abandons  it. 

5th.  By  the  court,  upon  motion  of  the  defendant^ 
vhen  upon  the  trial  the  plaintiff  fails  to  prove  a  suffl- 
dent  case  for  the  jury. 

6th.  By  the  court  when,  after  verdict  or  final  sub- 
nission,  the  party  entitled  to  judgment  neglects  to  de- 
Hand  and  have  the  same  entered  for  more  than  six 
ononths. 

The  dismissal  mentioned  in  the  first  two  subdivisions 
is  made  by  entry  in  the  clerk's  register;  judgment 
may  thereupon  be  entered  accordingly.  [Approved 
March  10, 1885.] 

DISMISSAL  OR  NQVSUIT. 

Vonsoit— sabds.  4  and  6;  effect  of,  47  GaL  548. 

Diamiasal— subdB.  1, 2,  and  3 ;  improper,  remedy  for,  60  GaL  444. 

Section  generaUy-a  Cal.  185;  4  Cal.  117;  13  Gal.  40,  637;  14  GaL  676; 
lftGal.»7:  18  GaL 76:  20  GaL  92, 586;  22  Cal.  100, 463:  27  GaL 470;  29  GaL 
147, 264;  82  GaL  488;  ^  Gal.  224;  47  Gal.  547;  53  Gal.  386. 

SUBDTViSlOir  1.  By  plaintifl;  before  trial— 22  Gal.  102;  33  GaL  488. 
Ezceptiona— wAtfr»  eounter<laim,  sec.  438;  29  Gal.  264;  33  Gal.  496:  or 
wftere  crru»-eomplaint,  sec.  442:  or  Its  equivalent,  33  GaL  496;  but  otbei^ 
viae  berote  amut.  1878,  see  63  GaL  31. 

SDBi>iViBioy  2.  By  consent— not  oral,  47  GaL  642. 

8UBDIVI8IOS  3.  No  appearance  at  trial— see  Biibd.  4.  3Vte/,brinff> 
taig  on,  sec.  594. 

8UBDIYI8IOK  4.  Abandonment  at  trial— IS  GaL6S7;  18  GaL  77;  22 
CaLlOZ. 

SiiBDivisioy  6.  No  sufficient  case— /Vif  tore  of  proof  ,  1  Cal.  113, 
125, 193, 221;  9  GaL  104,268:  12  Gal. 438:  13  GaL  360;  23  GaL  593;  25  CaL  26; 
26  GaL  825;  31  Cal.  418:  33  Gal.  116;  39 Gill.  175, 232:  45  CaL 272;  47  Cal.  688; 
48  GaL  201, 364, 617;  49  Cal.  155:  50  CaL  8, 176, 250, 523;  51  CaL  605;  Her- 
man  v.  Haffenegger,  Feb.  12to,  1880.  Cfrounds  of  motion  for  nofuuitp 
^peeifving,8ee  mr.i  1  GaL 222:  10  Cal. 268^27  Cal.T74;  41  CaL 485;  43  Cal. 
W;  45  Cal.  518;  48  Cal.  201;  60  Gal.  444.  Waiver  qf  nontuU,  1  Cal.  109;  6 
CaL  26;  8  CaL  293:  10  CaL  190.  CompuUory  nonsuit f  nature  of,  42  Cal. 
645:  terms  on,  5  CaL  366.  FoHosce,  sees.  469-471.  Pleadings  Judgment 
on,  sec.  566i». 

§  582.  In  every  case,  other  than  those  mentioned  in 
the  last  section,  judgment  must  be  rendered  on  the  mexita 
Judgments,  classes  of— see.  577ii. 
Judgment  on  pleadings— sec.  SBBm, 

Odds  Civ.  Psoo.— 18. 


CHAPTER  n. 
Jin>OfiCBNT  VPOIT  FAUiURIi  TO  ANS'WSl 

{  Wt.  Id  vlwt  cues  f  ad^menC  m^  ba  bad  upon  tlio  f  allm-e  of  ttui  d 
fendant  to  tmewer. 

§  S8S.  Judgment  mny  be  bad,  if  tlic  defuadant  fail  t 
aostrer  tlie  comfilaint,  as  follows: 


ng  upon  contract  for  tbo  reroverr  c 
ly.if  nor '  •■-  '• ■ -i- 


iDoney  ordamages  only,  i .  _ _  _, 

tba  clerk  of  the  court  witliin  thetimo  speciiiei.  .„ 

mona,  or  euch  further  time  as  may  liavu  been  granted,  lb 
rletk,  upon  application  of  tlio  plaintiff,  must  enter  tlio  di 
fault  of  tlie  defendant,  and  immediately  tlicrsaftcr  eatt 
judgment  for  the  amount  Bpecifled  iu  tliu  aummons.  ii 
claaine  the  costs,  against  the  defendant,  or  ngainsc  ods  o 
more  of  several  defendants  in  the  casoa  provided  (oili 
section  four  hundred  and  fouTteen. 

a.  In  otiier  actions,  if  no  answer  lia'i  ticrn  lilcd  with  tli 
clerk  of  tbo  court  within  the  time  sii<'i'iil''il  in  tlie  sum 
mons,  or  such  furtlier  time  as  niav  ]i  nt'  liiiiii  (;ranleii 
the  clerk  must  enter  the  default  of  I'li-  UufeuiLm 
thereafter  the  plaintiff  may  apply  at  iln.'  lirst  ornu 
sequent  term  of  the  court  for  the  reliui  douianUed 
complaint.    If  tbe  taking  of  an  account,  or  tlio  prooi  a 
any  fact,  is  necessary,  to  enable  tbe  court  to  give  jiiitg 
ment,  or  to  carry  the  judgment  into  effect,  tbe  court  t"- 
talie  the  account  or  hear  tlie  proof;  or  may,  in  ita  ilU 
tion,  order  a  reference  for  that  purpose.    And  wbere 
action  la  for  tbe  recovery  of  dainagca,  iu  wbolo  or  iu  p 
the  court  may  order  tbe  damages  to  be  assessed  by  a  ji. 
or  If,  to  determine  the  amount  of  damages,  tbe  exar~' 
tionof  a  long  account  be  involved,  by  a  reference  asa 
provided. 

"i.  In  actions  wbcre  the  service  of  the  summons  wo 
publication,  the  plaintiff,  upon  the  eipiration  of  Iho  tima 
lor  answering,  may,  upon  proof  of  tlio  publication,  uuii 
timt  no  answer  bas  been  tiled,  apply  for  judgment;  and 
(he  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint;  and  it  the  defend- 
--" 'aresidenlot  the  State,  must  require  thaplair*- 


azent.  to  be  examined  on  oath,  respecting  any 


payments  that  have  been  made  to  the  plaini 


D  AMWGB.         S  S8S 


I  an  plsadinBi— in/™' 
idgnieiit,  Esnually— uslgnini 


23C^.1M|  2SOL9M: 


i;  -a  ^.%P|  »  Odr^U  a?U:  H  UU.  lU:  when 
iUBdentj>  QJ.IU:  It  CnLnDiou  OarscIlTS nunUDoiu. 
wLH3t  aciiliSi  HOnklHi  *lfM.tllf  ■miteoiet.tmm, 
BtM  olnunrnDiiai  wliera  flctlUMU  uitneaot  dcleiulanti,  I 
iil.4Ui  U0iailfl;I3Cil.S!:  ZtCii].Mi  wlicn  no  anatrcr, 
Terovnrnlcd.iH'wuwu'BtTlcluaaDt.aec.iua:  laUsLCJli 
D^mutJiidQmmt  matt  lOllow  atmplainl.  sec.  AaDr  10  CaL 
nffi  W  CaTsiO!  ai  CbI.  «;  K  (!«1. 484:  au  OaL  UO:  *i  tBl.  72; 
li  Cai.  )9I :  Oamageh  4  Cii  1»;  and  ua  uiiiler  lubd.  J.noM, 

,HB[iDteiti>anbd.l.  lUlir/.tee. ^.tuiiiioin.  Ai/erri>«, 


I  3.   Wbers  BaEamoiu  pabUitaed-^eo 
JUDOMENT  OW  FtBADmSS. 


CHAPTER  nX 

ISSUES— THB  MODS  OF  TRIAI.  AJXB   POST- 

FOmStUlNTB. 

S  sau  InaedeBneil.andUieillffareiitklndi. 

i  .tss.  Isaue  ol  u«,  bow  csued. 

E  590.  luue  oI  fact,  bow  raised. 

S  .WL.  iMUOOf  law,  how  tried, 

I  592.  Iwie  Of  fact,  bow  tried.   TThen  lama  bath  of  law  aod  fad,  UN 

i  SU.  derk  mu^enMr  OMuea  on  tbs  ealenllar,  to  remain  until  dl» 

(  504,  Futlainar  ininE lams  to  trial. 

i  535.  Motion  to  pwtpoiis  a  trial  lor  abience  oF  testlmonir,  r»iiil' 

I  5M.  In  cue*  ot  'adlonnimeut  i,  pirV  OMt  haTo  i[Lo  tcstlmoDy  ot  uf 
Klcneu  uken. 

§  588.  Issues  arise  upon  tbe  pleadin;;'<  wlien  a  fact  oi 
conclusion  of  law  is  maintained  b7  tbo  ono  party,  anil  ii 
contTovarted  by  tha  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

§  589.  An  iasna  of  law  arises  upon  a  demurrer  to  tit 
complaint  or  aoawer,  or  to  some  part  tbeiroof . 
§  990.  An  issue  of  fact  arises— 

1.  TJpoD  a  material  allei;ation  in  the  complaiut  contra- 
Tcrled  by  the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of 
l^iw  Is  joined  thereon. 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  ui- 
h>99  it  is  referred  upon  consent. 
Trial  by  oonrt— Benarally,  sec.  G31  ct  «>, 

§  592.  In  actions  for  the  recovery  of  specitic  real  oi 
Pfitsonalproperty,  with  or  without  damascf",  or  for  monor 
claimed  as  due  upon  contract,  or  as  damai^cii  for  bceacb  of 
contract,  or  for  injuries,  an  issue  of  fact  raiist  bo  tried  b; 
a  jury,  unlesa  a  lurj;  trial  is  waived,  or  a  reference  is 
firdered,  as  provided  in  this  Code.  Where  in  tlieae  case' 
ilicre  are  issues  both  of  law  and  fact,  tbe  issue  of  law 
must  be  first  disposed  of.  In  other  cases,  issues  of  ftw' 
luust  be  tried  by  tbe  court,  subject  to  its  power  to  order 


US  provided  u 
offset, lrlBlaf-ffeneniU}-,«CiiL  12^;  ^Cil.lsl;  SlCaLUSi  21 


of  JBiy  DiBl— sec. 


1  Sbectnto  B.  McCvthj.  March  Iri, 


tram  tow  osm,  is  CM.  are;  eqnltabls 
,  Ismn  before  Inrr.  etc,  13  cm.  SU)  15Ca].i7D:  IG  Cm.  li);  19 
MCal.Siai  saCal.119:  43CiiI.IWil9CaL  tM;  HCbLIW:  gen- 
CaL8i9CRl.m!9  0alHl:  ]«0aL3W. 

3.  The  clBtk  must  enter  causes  npoa  tiie  calendar 
?ourt  BccordlDg  to  tlie  data  uf  issDO.  CiiuBeB  ones 
on  the  calomGr  must  remain  upon  tbo  oaleodar 
nally  disposed  of;  provided,  that  causes  may  be 
i  from  the  calendar  07  consent  of  parties,  and  mnv 
a  restored  npon  notice.  [In  effect  Slarcli  0th,  18S0.] 
ilacing  an  calendar— mandamni  tar  taUure.  11 


irally.  Be. 


.oris 


issue  to  trial  or  to  a 
..  .  absence  of  the  adverse  party,  unless 

for  good  cause,  otherwise  direct,  may  proceed 

a  case,  and  take  a  dismissal  of  tbo  action,  or  a  ver- 
judgment,  as  the  case  may  require. 

lent  for  want  of  Bvidencs— dorendanl  not  appearlns,  K  Ctl, 

ot  proiscnUon,  dlnninBl  tor— delsr  u  to  lummcniB.  Me. 
Sii.iU:  B«neraUT,3liGa1.629;  49Cs1.10Ij  47Csl.lI]9:  SOCal.na: 


«  the  materiality  of  the ^ ..    - 

td,  and  tliat  duodiiigenca  has  been  used  to  procure 
trial  shall  be  postponed  when  it  appears  to  the 
hat  tbe  attorney  o£  record,  party,  ot  principal  witr 
actually  engaged  in  attendance  upon  a  sessioa  01 


the  Legislature  of  tlila  State  as  a  member  ttiereol  Tba 
court  may  require  the  moving  paity,  wliera  application  s 
made  on  aecouut  of  the  ahaence  of  n  material  witness,  to 
f-tato  upon  afSdavit  the  evidence  Trliieh  lie  expects  to  nb' 
lain;  and  iEthe  adverse  party  thereupon  admits  that  sucli 
evidence  would  be  given,  and  that  it  bo  considered  iu 
aetaally  Riven  on  the  trial,  orofEered  and  overruled  aa  im- 
iiroper,  the  trial  must  not  be  postponed.  [In  effect  Marfli 
•    -^  -"».] 

ooKTmrjAsoE. 

Almisiloa— by  oppgnmt,  extent  ot,llCal.92l. 

Affldivitt— abowtoa  In:  Abmet  •)/  nilntti,  see  Eznetlut  nu'dwi. 
iraleriaUIV  ef  aUaia,  4  CiL  Ml)  «  CaL  314;  Kfta  \ailey  Baiili  i. 
(;li«Ur,June  trd.lSWiSPui.  G.L.  J.EL>«.  Hae  dwgntrr.  *  CaL^liit 
Oal.«,89i  IJCll.lMi  a»Ciil.l(Slj«<ail.29l):  «i;al.  Ib-i;  KeruVnlW 
Itank  *.  Cnester.  June  3rd.  laso.  a  Pac.  C.  L.  J.  u^O,  Eipfrredniiilart, 
H  C»1.4MiMCal.  lSIi3IC»Lai8lS3Cal.«te,GliJ;*0t:«l.MJHJCa;.» 
loei  MCsl.«a;  HCal.tMi  UCaLel);  Kern  Vslle;  Uaiikii.  Cbesut, 


E«  or,  K  01.  ItSi  mUUke  of,  9  CaL  m-.  »  CaL  el: 
c.,.,^.^  ....  w~.  1st;  41  Cal.«M. 
DBpoiltiona-ot  abHDt  wltoeuea,  iiostpDnRiaeQt  (or  laklne,  ]  Cil 

DIlllBiuis.dnB 


at,  diUgienoe.  eipected,  materiality  oc.  1 
;  t  CaLlBI.2»;  S  CaL  IBS:  GCaL249i  7( 


latorislitj^-of  evWencB.    S«e  Avvidavitb. 
trtr,  abienot  of— n  Cal.  102. 
ortewofdeelaionaaio— «MDiiOKETtosi  0 


t  that  the  testimony  of 
iiuverae  pany.  who  Is  in  attendance,  oe  tuen  taKBn  I'l 
deposition  before  a  judfte  or  dark  of  the  court  in  wbicl 


is  pending,  or  l>efore  bucTi  notary  pubtio  aa  the 
r  indicate.  wIiirIi  miiat  ttccordlntily  be  dooe,  and 
lony  so  taken  may  be  read  on  tlie  trial,  with  tlie 
ct,  and  subject  to  tlie  uuaa  objections,  as  it  the 
I  were  produced. 
ow-lii  Oie  SWte,  ua.  Wi-SIKl,  >«31-3«aS. 


CHAPTER  rv. 
THIAI.  BY  JtTRT. 

IT.  I.    FORKATIOW  OF  JUKT. 

IIL  Tbb  Vbbdict. 


1.  ChtUlengea.  : 
i.  OrouncS  or  c 
3.  Chaliengcs.  t 


-h  luitty  entKlBd  lotoor  pereinploiT  chBllBH* 


§  600.  When  the  action  ia  oalled  for  trial  bj  jary.lM 
•sleik  must  draw  from  the  trial  jury  box  of  tlie  court  >■ 
ballots  coDtainiDB  the  names  of  the  jurors,  until  the  joj 
is  completed  oc  tlie  ballots  are  exhausted. 

Jury— geDerally,  sec.  IM,  Bud  note  i  trial  Jmr.  sees.  191,  IH. 

Trial  Tijf  jary— conrlDct  of,  MC.  607  el  jfli.;  waiver  of,  >ee.<9 
diet  *fter,  nc.  BH  el  teq. 

Trt»l  jorr  boK-see.  2)8. 

Tory  completed— 49  CnL  33>. 


be  made,    Tbu  challeDge 

^.._,  jU  " 

peremptory  challenges  are  ^ken  until  the  panel  i)f^ 


enges 

__...,       ;r  peremptory  or  for  ( 

Each  party  is  entitled  to  four  peremptory  challenj 


they  must  be  taken  liy^the  parties  alternaleiy, 
Ing  with  the  plalntifE.    [In  effect  July  Ist,  18T4.} 

Ohallenga  for  caoia-sec.  -m,  saA.  note. 

Fsremptary  challenge,  when  laken— aes  £zAUiz(ATioa  lat* 
BoBa,  extent  ot:  criminal  cases,  3;  Cal.  eie. 

ExamlnaUonof  jnTsra-obJect  d[.23  Cal.  3;S:  extent  of,  41  M-* 

Foimation  of  jaiy—lrr^uliulty  In,  inustbaeubatimtMl.Btlitl'l' 
Cal.t29i  SI  Col.  40. 

§  602.  Challenges  for  cause  may  be  takan  on  oM  * 
more  of  the  following  grounds  - 

1.    A  want  of  r—  -^  " 

this  Code  tc 


Banguinltj  or  nISnity  witlitn  the  fonrtb  degree  U 


ading  in  tlie  relatloD  oF  Euardian  and  want,  mo*- 
aervant,  umployer  anilclerk,  or  nrincipal  and 
>  either  parry,  or  being  a  member  of  tiie  family  of 


pnnner  In  business  wlih  aUher  pacty,  o . 

0  any  bond  or  obligation  tot  either  party; 

ring  BBTved  as  a  juror  or  been  a  witness  on  a  pr»- 
Inl  between  tlio  HaJOB  parties,  for  the  same  caiuo 

ereat  on  tiie  part  of  the  juror  in  tbe  event  of  tlie 

1  in  the  maiu  qneation  involTed  in  the  action,  ei- 
interest  as  a  member  or  citizen  of  a  municipal 

ving  an  unqualiiled  opinion  or  belief  as  to  tlie 

f  the  action,  founded  upon  knowledge  of  its  mO' 

Bta,  or  of  some  of  tliemj 

I  existence  of  a  state  of  mind  in  tbe  juror  evino- 

ity  against  or  bias  to  or  against  cither  party,    lln 

Lly  in,  1874.] 

galbioiDiw,  taSHeieiuiT  ot-Spielfaing  jrcunib,  12  CaL  4B>t 

ueB,37C3l.sni  tl  Col. ST.    Oli}icllo«,ahmalitinadt,\Oti. 

SBOUimS  OF  fTTTflT.t.tJTTflB  FOR  CAUSS. 
lEIOH  I,  Incompelancy-sccs.  103, m, and  notes;  b1so,hs 
iS[OS  2.  GonsaDgoinitj'  or  affinlif— generally,  lee  nota  to 
isiOH  3.  ClnierelHtlDiulaBitliBrpBnr— BBeuotestoaabOi. 
ISIOH  I,  Preifloas  trial,  lorrlng  or  teitiflflog  at— li  C»L 
isiDn  S.  latBrgal  of  joior—u  to  interest  genenUf,  ■•«  n 
iBion  S.  TInqaalifled  opinion,  poneulOQ  of— ercnaliig  for. 


n  tbe  trial  al  the  challenge. 

t  prejudicial,  41  Cal.  <Mi  mnenny. 
LQd  BCD  notes  to  sec.  903,  laMlt.  • 


9g  G(M-7  XSUI,  BT  JUItX.  2H 

%  6M.  As  soon  aa  the  jary  li  compleUd,  an  oatb  must 
ba  admlnlateTed  to  the  furora,  in  Hubstaare.  that  ihej 
and  each  of  tbem  nlll  well  and  truly  try  i  bo  matter  m 

laaae between .  the  plaiatiS,  and ^  d^-fcDdaat,  aad 

a  trno  verdict  reader,  accotdiDK  to  tbe  evidence. 


ABTIOLEIL 

COBDUOT    OF   TBB  TBIU_ 

i  HfflM  Order  of  proceedlags  on  trlal- 


i  me.  Cluive .._.,. 

quest.  tb«  point* ' 
m.  special  instmctlons. 
VIS.  view  b*)  Dry  otUu 
«11.  AduMltloawlMaji 
to.  Jmit  mar  uka  «ltii 
SU.  Dellbnulon  ot  ]uij 


§  607.  When  the  Jury  liaa  been  Bworn,  llio  trial  must 
proceed  In  the  following  order,  unless  thu  judge,  (oi 
special  reaaona,  otheririse  directs: 

1.  Tbe  plaintiff,  after  stating  the  issue  iiiid  bia  case, 
must  produce  the  evidence  on  his  part; 

'2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  In  support  thereof; 

3.  The  parties  may  then  respectively  oiler  rebuttiog 
RvldencB  only,  unless  the  couit,  for  good  le^tson,  in  fur- 
therance of  lUBtiee,  permit  them  to  offer  eviduuce  upon 
their  original  case ; 

4.  When  the  evidence  !■  concluded,  unless  tbe  case  ii 
submitted  to  tbe  Jury  on  either  Bide,  or  on  both  sides, 
without  arKument,  tbe  plaintiff  must  commence  and  may 
conclude  the  erjnunent; 

5.  If  Beveral  defeudants,  having  separate  defenses,  ap- 
pear by  different  counsel,  the  court  must  di^tormine  their 
relative  order  in  the  evidence  and  areument; 

fi.   The  court  may  then  charge  the  Jury. 

Order  of  proof,  dluretlon  of  oonrt,  ■•  te-generaUj,  leo.  MUi  II 
Cal.«ai  BlCa1,«8:  narfy.eoutrol  of,  OTer.SCaLMi  l5(;aLSM;  «  Cal. 
!Mi  relevancy  of  erldeace.  sect.  IBStt-lBTO. 


BvBMVIBtOH  1.  Uafandcnf  •  (TldeQoa-ua  note  to 


IT 


TBIAI,  BT  JUBT.  S   600 

iston  3.  ReiinttiBg  avidaiuo— BurdM^T  prvi/.eaiwinll;, 

uUtt  of  TiElit  t<mInit,icaUCnLlm|4BCmL  N<.  Ovdt- 
i:«c.lt)G3s.4ircaLHS.   liiKrfilmii/cBari,*3 to natiUaiwtt- 

»Mi  «!  Cid.  %I8.  Be-opaolBi  ous— Wbere  lUiiiuL&init 
lint,  MCBl.fiHi  wliersEnHi-conipUtuE.UCal.iH:  ntmUlmr 
lec.  2UH;  4S  Cal.  M:ii1pplcinfuurriiroar.eCM.170i  M«5i£ 

^gl01l  4.    ArpunenB— plalntin  openlnfi  uid  cltwlng,!  CbL 


•-conaolMatlnj. 


Appflals—flci:.  Q3II  et  teq.    Ar^ 
sailing  np-ioc.  GM.    Cbamljen-i 

8M.(U7i  conlcnipH.Beci  IXa-iarl 


iibA.4ii<iU.>cc.l3&  EiTan~«t  laH.nc.ul.  1111111.  l.iinm:  iJI>- 
l,MK.4:i>.  Brldanos-Beca.  laaa,  21M.  Eueplions— iiecs.  DHi- 
niKea.  Extsnaioiu  ol  Ums-seo.  1051.  Facu,  jiur  dsMr- 
aeciOBaailDaiiB,  lec.aiOl.  Flndliiga— sec. EK auO  iiotB.  In- 
ni  to  jorr— geacraUr.  eoo.  BXa:  apc^Iil,  KC.  UXht.  Jadgai 
iUlUiatk>iiaDr,ei!ea,l;ii-l7:;  wc.3!97.iial>i1.4.  Jndginsiil— geaer- 
3tC,  (ie4ii:  cKlntfonil  emerlng,  aei'4.a>4-S7.?i  klmln  gf.src.  iiT7m: 
llUKSiSCC.USa.  Jnrr  trial— coca.  (MMT^a.  JaniEo'courl— irlsli 
.  bTl-aa7.  LanniHKa  of  pracBSdinefl— MC  IBS.  Lht,  jadga 
In>i-W4a.  ma.  Sioa.  MoUona-wc  1003  a  in.  Nb«  lilals- 
i-M:  iiuimult.iec.MI.  Notiem-sec.  Wit et ic^.  PoUingjarr 
».  Order  of  pioDf-onn.iHprq.  Oidsn— lOOS-lWO.  Papon— 
lermliely  cntttlHl.  lera.  IMS,  IMl  flUiia  unci  Mrvlce  uf,  iecii. 
r.  Pliceoflrial— eeeVaauB.  PlaadiaBi—gencnlly.  lucs.  UO- 
caiHM,KFi.4sa-4S9:  ii>u1tTCaite.iwo.43lit:  Juiteuf ut nu, sue. 
'gitpBcementB— SCO  CoNTiauASOH.  Prlraie  bi2l-«cc  la. 
ice-wca.  639.M9.  RoUaf— sen.  tSO  will  note*.  EeparatloD—or 
iDiaiilUdu  lui,  sec.  ill.  Special  proceedliigl—iieis.  I Ons-lft^ 
uf  pracBediaE*-^<^3-  1132-IlTB.    BUpnlBtians-acc.  3KI,  lulxL 

atiji'atci.  SrB-ao.    TEiianBo-iacs.  4113-471.   Veniio— "cps.  3!U- 


1   Ohapga  la— see  Cqabob  to  JDBt,  noto  tupra.   Geo 

lDg~4ee  GOHTojUiiaTOBT.  Oontnidiotoiy— or  toc<iiial«tBnt.«<m 
913;  n  CaL  173;  H  Csl.  im-,  »  CiL  a,  Ug;  B3  QkLHS:  H  Cs].ta,TI»- 

DQi— I  Cal.lSli  <l  G1I.4M;  a  CU.  911:  SObI.HSi  ISCal.lUi  !4  0al.  BWi 
saCiLSi,  I'in  »  Cal.  24^,  »li;  GI  iJaL  9M,  sej.  (IN.  eU3ll:  ^uk^ 
Bpmraa^  Marcli  sth.  ISM.  »  Hw.  C.  L.  J.  fej  MnliadSn  ..'^ffi* 
April  :i!iid.l^  B  Pu:.  CIj.J.  SU:  Sanrent  v.  Unllea  0.1I,  COhB 

[..  J.  »2U:  wia  aea  KEomsr- , ,,„ 

r-23tiLM'-  -"-   "" 


bhfcbI 


.   Oral~fi3Cs].E;i 

49  do.  HO;  GO  (^(fi^ltlllla^q 


Marcli2ath,  lasO.GPnc. 


.. a  FAOT,  CoSTBADIOTOa'fc  tt 

KBAL.  BSLBVAKI',  TAoVE.   Speoisl— aec  OKU.   BDpplas)      ~ 
Oil.  S7J.   TeiBmony  ini~wlieie  nacontiBilliteil,  U  CaL  H 


pro.  Uraleu-aj  CaL  49).  Dmal-^cc.  9HI ;  iceoUo.Hc 
le— 30  CaL  latl;  UUluaTooGUTEOU.. 

Where  either  party  aaka  special  imitruotion*  to 
to  tbe  jary,  tlie  couit  mitsC  eitliar  glva  aucb 
m,  as  requested,  or  r«f  use  to  do  Bo,  or  give  llio 
>D  with  II  modiUiMltlon,  in  such  luaunet  rhut  it 
inctly  appear  what  instiuctioiia  were  gireu  in 

nns,  diipuitlDn  of— aBklog,  eno'liw,  retiulng.  iDodlTylu^. 
paolng  on,  tee  thosa  beads  uniler  Spaoial  Initructloaa, 


II  CoLH.   Mod- 

,i  c&L  113)  »  caL  m-,  vi  cilL  its. 

'"'-  ""-•  IM;  UCal.MS;  UdiL 
rmo,  KiTDBAL.  Pr*- 

, .  -™ .. . ,  ja  0»L  wa.   Baadlng- 

i  Befiual  of— proper,  s  CaL  478;  0  Cat.  Itli  9  CM. 
-  "  It.  I6S;  U  Cal.  SM.  J3D;  Peopls  t.  eumllmiuiB, 


rr.aCnI.3!i);UCaI.ei 

. Ein!  Slemeran.'Blaea.Hi 
'seatias  In — wlleiD  many. 


,  Wlieii,  in  tbo  opiniaa  o[  the  court.  It  la  proper 
jury  to  have  a  view  of  the  property  wLich  is  tlie 
j(  litigation,  or  of  tlie  placo  in  wUicli  any  material 
urroil.  it  may  order  tliem  to  bo  coiiducted,  in  a 
ider  the  cbarge  of  an  officer,  to  tlia  place,  vrltich 
ehown  totliemby  Bomopersotiappoiutt'd  hy  tbe 
rtlint  purpose.  While  the  jury  are  thus  absent, 
n,  other  tJian  the  person  so  appointed,  ahali  spealt 
on  any  stibjeet  connected  witb  the  trial. 
rpramiHS— 19CA].4ZTi  UCal.MTi  MCll.HOi  UOaL«0. 
.  II  the  Jury  are  penaitted  to  separate,  either 
he  trial  or  after  tlie  case  is  submitted  to  ttiem, 
U  be  admonished  by  the  conrt  that  it  is  tlieir  duty 
inverse  with  oc  salTcr  themaelvfiS  to  be  addressed 
ither  person  on  any  subject  of  the  trial,  and  that 
r  duty  uot  to  form  or  express  an  opinion  thereon 
I  case  is  linally  Bubmittud  to  them. 


nuse,  exiiept  depoaitioiu  OF  copiM  of  lU, 
lie  not,  in  tbe  opinion  of  Ilia  uontt,  td ' 
Q  person  Laving  tliem  in  possession;  f^ 
take  with  tb. ' -' - 

IB  tulcen  by  an;  other  pereon. 
Inlpaolion  of  docnmenu— bf .  33  CoL  ISB. 

§  613.  When  ihfl  casa  is  RaaMj  submitted  to  the  Jm 
tbe?  ma?  decide  in  canrt,  or  retira  fur  dali  be  cation ;  it  til 
retire,  tliey  miDit  ba  kept  togetber,  in  Home  convenif 
nlace,  under  chacse  of  an  otBuer,  until  iic  least  tliD 
loartbs  of  them  ncree  upon  a  verdiet  or  n 
by  tba  court.  Unless  by  order  of  tbe  col 
Imvlng  tliem  under  Ids  charge  must  not  suffer  an?  «L 
raunication  to  be  made  to  tliem,  or  make  any  liimaelf,  I 
cept  to  ask  tliem  it  tLey  or  tliree-fourtlis  of  tliem  I 
agreed  upon  a  verdiet;  aud  be  must  cot,  before  th^* 
.i.„t  1^  — .1 — 1  •■-■ nmunicato  to  any  person  the  atat 
ir  the  verdict  agreed  upon.    [In  of 


diet  ill  rendered, 

their  dolibemtions,  oi 
March  10th,  18HD.] 

aatiiine  far  dsUberalloa 
l^i  aiCDj.433i  SlCaLa^;  t 

^uwfl-foTirthi— agree  men 

§  614.  After  the  jury  have  retired  for  deliberatlM* 
there  be  a  dlaagreament  between  them  aa  to  anTpMl 
the  tesiimouy,  or  if  they  desire  to  ba  informed  of  S 


-Tfmporarv  tfparaiion.^  Ca].^ 
Oal.ata.  l!iJtaaictofjaiae,ii 
of,aiD<tt-ieWiBe»Const.CnLHt.l.M 


3i>.]umfli«i  aan* 


AbHncs  of  at 


§  615.  If,  aftertho  impanneliujj  of  the  jury,  and  tn 
vurdlot,  a  juror  become  sick,  so  as  to  be  unable  to  p 
form  hix  duty,  the  court  may  order  bim  to  be  disebaixi 
In  that  case  tbe  trial  mtty  proceed  with  tbe  other  ]UIM 
or  anolber  juror  may  ba  sworn  and  the  trial  begin  ai»*i 
or  the  jury  may  be  discbarged  aud  a  new  jury  then  <^ 
afterward  Impanneled. 

g  G16.  lu  all  eases  whoro  the  jury  are  dlacharmdi  * 
prevented  from  (jiviu^  a  verdict,  by  reason  of  accident* 
other  cause,  during  the  progress  of  the  trial,  or  after  tsT 


jubmitted  to  them,  the  action  may  be  aguiii  tried 
tely,  or  at  a  tutnte  time,  ss  tlie  court  may  direct 
filiaiged— Cormautliji,  48  CoL  SU :  on  non-JutUolia  daya,  <( 

'Whilotlje  jury  are  absent  the  court  may  adjourn 
a  to  time,  in  respect  to  other  busiaesa  ;  but  it  i» 
less  open  for  every  pur|>OBe  connected  with  Iho 
bmitted  to  tlia Jury  uniil  u  verdict  Is  Tendered  or 
discbarKcd.  TJie  court  may  direct  the  jury  to 
a  sealed  verdict,  at  tlia  opening  of  tha  court,  in 
.D  agreemeut  duriuj;  a  recess  or  adjouriuDeDt  for 
[In  effect  ilarcb  Kttb,  1880.] 


.  WLen  the  jury,  or  three-fourths  of  them,  have 
pqn  a  verdict,  they  must  be  conducted  into  court, 
nea  calied  by  tlie  clerk,  and  Ihe  verdict  rendered 
foreman;  tha  verdict  must  bo  in  writiDB,  Higueil 
oreman,  and  must  be  read  by  the  clerk  to  tha 
d  tha  inquiry  made  whether  it  ia  their  venllct. 
arty  may  require  tbo  jury  to  be  polled,  nliic.'i  is 
the  court  or  clerk  aflking  each  juror  if  it  is  Iiia 
if  upon  such  inquiry  or  polling,  more  than  one- 
f  tbe  jurors  dis^rea  Iberetu,  the  jury  must  bu 
again,  liut  if  no  sucb  diaagreoment  be  expressed, 
ict  i<i  complete  and  tiia  jury  discharged  from  the 


rBseirad-on  noft-JuiUcUU  day,  ioc,  IM. 

jBir-^  Oil.  69. 

Jig— iQDre  than  one-fonrtb,  unat.  ISSti  grooniti  tor.ts  Cal. 

need,  if  it  is  iuformal 
...  ^ luo  aubmittad,  it  may 

:ted  by  tha  jury  under  tbe  advice  of  the  court,  or 
may  be  again  aent  out. 

id  by  jiUT—:lClL  193.389. 


ARTICLE  m. 


dcBoeil. 


I  es.  VeidJctln  aeXtana  tor  ncoverr  o[  mi 

i  en.  VenllFl  la  actions  for  tlis  recoTeir  oC  spedOo  penaatl 

I  fas,  Enltj  DfTerdlct 

§  624.  Tha  verdict  of  a  jury  is  eitLer  general  OTHpe 
A  general  verdict  is  that  ty  whicli  tboy  pranounoe  gt- 
ally  upon  all  or  any  of  the  ieaues,  eitliec  in  favor  of 
plaintlfl  or  defeDdant;  a  special  verdict  is  tb at  bywt 
Llie  jury  find  the  facts  only,  leaving  the  judgment  '' 

court.    Tho  special  verdict  must  present  the ' 

of  fact  as  escahlished  by  the  evidonce.  and 

dence  to  prove  them:  and  those  conclusions  of  fact  I 
be  so  presented,  as  that  nothing  shall  remain  to  tbao 
but  to  draw  from  them  coDclusions  of  la'?. 
Terdiil,  ssops  of— couflaeil  by  pleulUiss  BOd  Iranes,  1  OaL  mi 


i:  lolMMg* 


Ckneral  verdlct—li  CuL  ISBi  13  CoL  IK;  ZSCal.  IT);  andnat 

Spsolal  Tsrdlct— sec.  Gain. 

§  625.  In  an  action  for  the  recovery  of  money  onlyi 
BpeciCc  real  property,  tlie  jury,  in  their  discretion,  ~" 
render  a  general  or  special  verdict.  In  all  other 
t)ie  court  may  direct  the  jury  to  find  a  special  ve. 
in  writing,  upon  all,  or  any  of  the  issues,  and  in 
cases  may  instruct  them,  if  they  render  a  genetal 
diet,  to  llnd  upon  particular  questions  of  fact,  to  be  sti 
in  writing,  and  may  direct  a  written  Undine  than 
Tliespeciat  verdict  or  finding  must  be  filed  wiiEtbed 
and  entered  upon  the  minutes.  Where  a  special  Hoi 
of  faots  is  inconsistent  witli  the  general  verdict,  tb 
former  controls  the  latter,  and  the  court  must  give  ]tid| 
Dient  accordingly. 

Oeneral  Ter[llct-.«oc  G24n. 

SpMialverdict-CAarflc((rrnr.lflCftl.ll3[»C»LIS9,Sl»i  11C»1.1I 
3ICnl.99.  J3irwr«JAvcaur(.3  Cal.  aK.  Sjiecial  tuua,  *  Ctl.  S;  ~ 
Ml!  'aCuLiSSi  iJ  I'aLsiiU.  Chatoeaf  cfl-dlcf,  Irou  Special  (age — -, 
S.iC3l.U9i  t9Cil.ee«.  Sii«ciaMfidji>i7,  effect  on  EeaenlverdlAnOj 
3S9i  -a  car.  t80:  ai  Cnl.  luT:  aniTai  to  egolCy,  seel9  Gal.  l»j  43<^« 


Wiien  a  verclift  is  found  for  tiie  plaintilT.  in  an 
r  the  recovery  of  money,  or  tor  tlia  ilefendant 
ranter-claim  tor  the  recovery  of  money  is  estab- 
iceeding  tliB  umoiint  of  the  plaintiff's  claim  aa 
3d,  the  jury  mast  also  find  tlie  amount  of  llio 


i>.  Damon,  March  Slh,  1380,  i  Pac.  C 


f  specif 


;ifto  per- 


In  an  action  for  tlie  ci 

perty.  if  Ibe  rroperty  has  not  been  d 

tiff,  or  (he  defendant,  1)y  bis  ansirer,  cUim  a  ru- 

eof,  the  jory,  if  their  verdict  be  in  favor  of  the 

oT,  if  being  In  favor  of  the  defendant,  they  also 

he  is  entitled  to  a  return  thereof,  must  tiud  the 
the  property,  and.  if  so  instnict«d.  the  value  of 

iges,  if  any  a 

ich  the  preva._._„  ,— .„ 

kin);  or  detention  of  such  property. 


entry  must  be  mnde 
srk  lu  the  minmea  of  the  court,  specifying  the 
rial,  tbe  names  of  the  jurors  nnd  witnessen,  and 
It  the  verdict  at  length,  and  where  a  spaulal  ver- 
ind,  either  the  judgment  rendered  thereon,  or  If 
be  reserved  for  arcument  or  further  conaidersr- 
order  thus  reserving  it. 


CHAPTER  V. 

TRIAL   BT   TEB   COURT. 

e  CM.  VhenaudlwwtilalbyJucTnMTbawaLrfil. 

I  [ill,  UpOD  trial  bjr  court,  (iMliloa  to  be  lii  wriiingand 

twenty  <uy>. 
i  033.  Fact*  toand  and  conclnilaiu  of  law  mustbeaepBi 

JuOgniciiton. 
I  liM.  Finding!  "■/ be  TTilTBd,  bn" 
^  UJS.  FlndluM,  bow  prepared. 
S  L>3ti.  Froo^ouiga  aner  cletennli 

§  631.  Trial  by  jury  may  be  Wrtived  hv  tbe  several 

liartlSH  to  an  Issue  of  fact  In  actions  arising  ou  caatT3{:t, 
iir  for  the  recovery  o[  apeciilo  real  ur  jjursonal  property, 
w[T,iior  witliout  damages,  and  with  tliEtaEiseat  of  tbe  conn 
ill  oilier  actions.  In  mauuer  following  : 

1.  By  falllDgto  appear  attbe trial; 

3.  By  written  consent,  in  peraon  or  by  attorney,  filed 
nitb  tuecteTk; 

3.  By  oral  conaent,  In  open  court,  untered  ia  tlie  mia- 
uies,    lla  effect  July  Ist.  1871.] 
Wairtr  of  jniy  trial— see  Const.  CoLnrl.  I.sec.  1;  tCaL  113;  TTCiL 

cricoBi.iCHl.  ie.214.Wl!  iscal.  IMi  eriully  rases,  seal.  IM.Bj;  It 
<;ui.2l»i»Cal.».i:  court dlaiesuiUug,Be>:s.  309,  wj;  ncal.ad, 

I,  FaUoro  to  appear  at  tilaI-<  Cal.  112;  10  CsLITS; 

!,  9.  Ooaaent— aee  liEfRiiEiiaEDvCoBBiHT.iee. 

ii>9i,  ud  Waivbb  OFJuaT  Tbial,  retciiLiiiiu  as,  iipra. 

§  632.  tJpontlietrlalof  aqueslioiiof  factbythacourl. 
ila  deciaion  must  be  given  intrriliiig  und  filed  witli  lbs 
clerk  witbin  thirty  days  after  tlio  r:iusu  ia  submitted  for 
decision.    [In  effect  July  lat,  1874.  J 

Trial  by  conit—eiiulvaleat  ot  ctaarg-e,  -^  Cal,  191 :  ease  nibmlttnl, 
BrKument  after, «  Cal.  178. 

Wrlttsn  declalon  aiad~InandBtorT,  2  Cnl.  ^.1 :  but  not  si  la  cltne  or 
filing.  I  Cal. 211;  14  Gal. 228:  equitr.lu,  18  (.'ul,  IC:  effect  or,  31  Cal.9S) 
<'<Cal.SU:  walver.UCal.  1711.  nirlti  diyi.  Alrectorf  mereJr. 4(  Cit 
■^:n;  W  Cal.  in. 

§  633.  In  eiving  the  decisloD,  the  facts  found  and  tb« 
cnnclusiona  of  lawmuat  be  Hepar.iti'ly  slated.  Judgment 
upon  tbe  deciaioii  must  be  entered  iiceurdiugly. 

Section  gsneiallf— uaadatory,:Cal.  30^;  3  Cal.  Ill;  and  see  Writ- 
TbH  Diouion,  llled,  »c.  C^:  tacts  luiind,  2  Uol.  3U5:  sepantelf 


'Xr 


G  Pac.  C.  L.  J.  1  A;  llsltenemfr 

,  IBBO.  5  Vac.  C,  L.  J.  lUi;  UUiauey  ..  ■■ "-- 

O.  L.  J.  VUI;  BQd  see  I'rwuuui  r.  Cu 
^/-a.  Axnimdiiig— attcrspj^AliUL'J 

ArgnmenI  ia— Koa  OFmiON  IH.   i 

[IT.  Cooalrai^aD  af-SI  ClI.  ETt:  It  Csl.  «9; :  at  Uil,  4Mi 
WCal.  CBb;atCil.ia;:MCBl.lUibo*L]n|  AcBl.tl,  11% 
Il-J:  anaHeRttqiii»iisa.^^iHMe&U-«eeUK()iriiiiTica,tl 


ql»  M. 

Oo*«riDff  all  malBtii 

atng.  DalKtiTa-wa  UkvioiIuit.  Ugticleni- 
I  iTCaL  291 ;  M  Cal.  M,  3W.  Dnlttoc-wiil  bIei 
■teona— aeaJUnm'riomcTiIttqDisiTEs.   Eni 

'  '^-  "■■  .l»w«r"  — "  "■"■ 


ili^i 


u.  La,  uj,  iHai  u  i^aL  ini  4 

Mi  U  CbL  Uli  TampkJiwr. 


OFmon  II 


O.L.J.«in.  ] 
l;MICaLlU;l 
-'.,^.  ..-.,.  „.  ^,  ...„.  ..  .^,  ,^.  ..^.  "1,  Tompklmi 

....  FbU-hw  ISBUM,  coner- 

ImpeaoliI&E-He  Bzobftiosb  to. 
nans— to>Dppart]uilgment,MOiU.U)  MCd-ISi.Kti:  oclusr- 
reCode.lICaLIIlj  n  CiLiHi  a9Cil.ll2i  tl  CiLblj  MCaL 
I.IOV;  4ICiiLa,<ni  4BCiLaiii)Cia.Hlii  and»sriiBSiiiir- 
iomctiWBa.  &i*nfflBliiit-)i(;>1.4S3;  MCiU.lWi  Htol.VMi 
i  SI  CbL3T7(  M  UU.97;  Kniglit  «.  HhcIic,  Kanli  lltli.lMJ,) 
J.  iH:  f reemui  t.  Cuupbell.  from  Ilis  Boncb.  Uiy  -Aiib.  IsM, 
L.  J.  a»;  ud  »«  DKTiouaiT  ISB0EB,  JUDauxaT.  U- 
hln.MUaLMl:  H  Cal.  17,  tMi  MCul.Mii  Payue  e.EIIIiiic 
b. liw, S I'M. 0. 1~  J. lU;  tinea r. Cluiuller,  AdiU iBid 


iCiig.mui 

LOJ>iViJW|bfl,  IIHi_niUl»nP.KDUi 

Pu.  Bridge  Co.  v.KUUiuii,Jaae 


m.  lui 


datsrUTU 


1MFI.I1CD,  0O0S.    itiaWTlBl  IHIUH— I 

ew—aeo  BEFi^ono.   OaiaoUoualo- 

iiit~i3Cii].4ini  3gCBi.i3s,N]|  miM. 

idingi,  lolloving— W  Cat.  —     " 


HCal.Dl,W( 

m;  oiuEv  I.  e 

,  Itrnowh.  Ji 


Mutm 

£^Cuni0KB  TO. 


§  634.  Findings  of  fact  may  be  waived  b;  the  ( 
parties  to  an  isaae  of  fact : 

1.  Ryfallinftto  appear  at  the  trial; 

2.  ISy  consenl  in  writing,  filed  with  tlie  clerk; 

3.  13;  oral  conBcnt  in  open  court,  entered  iu  Ibe  m 
Findlnewiirod— nm-WBlnrmustsppenp.SlCiiJ.IM.aMiS 


§  635,    Repealed.    [In  effect  April  3rd,  1876.] 

§  G36.  On  a  judBment  for  the  plaintiff  upon . 

of  law,  ha  may  proceed  in  the  manner  prescribed  by 
i'lrat  two  subdivisions  of  section  live  hundred  and.  -"- 
live,  upon  the  failure  of  the  defendant  to  ansi.  „ 
judgment  be  for  the  defendant  upon  uu  issue  of  law, 
the  takinjr  qE  an  nccoant  or  the  proof  of  any  fact  iM 
BBsary  to  enable  the  court  to  complete  the  judgniBl 
reference  may  be  ordered  as  in  that  section  provided. 


L 


CHAPTER   VT, 
IIEFBKEUTCIBS   AND    TRUXS    BT* 


^rnxce  onlsred  apon  amomcDt  or  partial.  In  irhAt  casta. 

Qlier  ot  rcfareers,  quoIUuKioDti,  cto. 

ler  parn  maj  abject.    OroDuOB  ol  objection. 

BatloDsT^ow  disposed  dC. 

Breea  to  report  wltblu  ten  daja.   Effect  at.   How  eiceiitcd 

ict  or  referees'  flnOlog. 


:tj  any  or  oil  of  tlie  issues  in  an  action  or  proceed- 

iCher  of  fact  or  of  laiv,  aad  to  report  a  Hading  uad 

It  thereon ; 

ascertain  a  fact  necesaary  to  eoable  the  court  to 

IB  an  action  or  proceeding. 

ce  In  genersl— coart  commiaalonera,  belore,  sec.  2M.  Bulid.3 ; 

I  to.  Bees.  Ml,  M2:  itlaibr.aecUUni  tepoit  o[,  sac*.  MS-ifi. 
lirefefonoH  by— conMut  essBolUl,  J  CiJ.  K,  Ml;  U  C>LU4| 
Improner.  1  <M.  33S:  c(>D9tieutlDns)1CT,  sec.  B3In;  SCoLiQ: 
iui>:e,ICal.Wi<CaLl:uraerfur,iCaLlU:4CiLl;9CaLIIM. 


De  sec.  2SS,  aabiL2;  S  CnL 


.  "Wiien  the  parties  do  not  consent,  the  court  may, 
i  application  of  either,  or  o£  its  own  motion,  di- 
ference  in  the  following  eases: 
en  tho  trial  of  an  issue  of  fact  requires  tliB  eiain- 
j£  a  longaceount  ou  eitberside,  in  wbiobcasathe 
may  be  tlirectad  to  bear  and  decide  tlie  whole 


iBsae,  or  report  upont^nyapecific  question  otfietinvol 
3,  When  Iho  taking  of  a 


4.  Wlion  it  is  necessary  for  the  information  of  tho  i 
ill  a  special  proceeding. 
Referenco  EonaiaUy-Me-  M8». 
Coropnisory  refor8oc8-na»otborliod,  1  Cil.aM:  orderfor.lQ 


g  640,  A  referenco  may  be  ordered  to  any  pe 

ter'ona,  not  exceeding  tlirae,  agreed  ujjon  by  tbe 
t  tlia  parties  do  not  aeree,  the  court  or  judge  a 

point  one  or  mora  referees,  not  exceeding  three,  wh« 
side  in  tlie  county  in  wldcli  the  action  or  proceedif 
triable,  and  against  wliotn  there  Is  no  legal  objeotloL, 
the  reference  inny  be  made  to  a  court  commiasioOBr  of 
county  where  the  causa  is  pending. 
Setectace  ordsrad^Bee  sues.  63B,  639.  nod  natoB. 


§  641.  Either  party  may  object 

grounds  : 

1.  A  want  of  any  of  the  quallfleations 
Bta,tute  to  render  a  person  competent  as  a  juror; 

S.  Conanugulnity  or  affinity,  within  the  third  d^giM, 

a.  Standing  in  the  relation  of  jtuardian  and  ward,  i 
tar  and  serviLnt,  employer  and  clerk,  ot  principal  I 
agent  to  either  party;  or  being  a  member  of  tlie  fan 
of  either  partyj  or  a  partner  in  busluesB  with  eii 
party;  or  being  security  on  any  bond  or  obllgallon 
either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  i 
trial  betwoen  the  same  parties,  for  the  same  causa  ot 


;ii  iBi/LLB  BT  neyBBEiBB.  g§  642-5 

test  on  tlio  part  of  eucli  peraon  in  tlio  event  vt  the 
r  In  the  main  qnestlon  involved  in  tlie  action: 
ing  toirmedorexpreaHed  an  unqualiiied  opinlan 


Tiie  objections  taken  to  the  appointment  of  any 
i  referee  must  be  lieard  and  uispuMed  of  by  llie 
^.tfidarita  may  be  read  and  witnesBea  eiamiued 


The  referees  or  commisaionerniuBt  report  their 
in  writing  to  the  court,  within  twenty  d:iy»  after 
nony  is  cloiied,  and  tbe  facta  found  nnd  conclu- 
law  must  lie  separately  stated  therein, 
i-aee  ana.  eW-MI.  nsdmaov-tra.  OS,  «39.  Oomnils- 
E.  XW,  aubd.:.  Bapon— I  Ciil.  U,  «l»:  I  Cil.  Kii  i  Cut.tM, 
Cal.£»;9C:iL!ll!31CaLUIi  WCsL:%:iiccouaI,  ns  lo.M 
I  Cat  379.  FiodiiiB*— nee.  eWn.  Twaatr  dars— merely  dl- 
CaL  (71,  nnd  compUD  aec.  S32ii. 

ThefiodiDgof  the  referee  or  commiHsioneT  upon 
e  isKiio  munt  stand  as  tlio  finding  of  the  rourl,  and 
Bg  of  tlie  lindiuK  with  the  clerk  of  tlie  court,  jud;^ 
ly  ba  entered  tliereoQ  in  tha  same  manner  ua  It 
in  bad  been  tried  by  tbe  court, 

;  of  lateree-eBfet  ot,  ten  Repoqt.  lee.  Whi  kAoIs  Ium 
M.tit.  Jadfiment  entered  tbgreon-S  Cal,4K;  91  CaLsn. 
,  The  finding  of  tbe  referee  or  commiHaioner  may 
ited  M  and  reviewed  in  like  manner  as  if  made  by 
t.  When  tbe  reference  la  to  report  the  facta,  tho 
eported  liaa  tlie  effect  of  a  special  verdict, 
's  findings  BlosiHgd  to  and  rsTiawsd— 3  Csl.  "3.  VH;  t  Cal. 
iia,43l).4.¥I;  7  Cal.  Hi  n  031.111,3931  KCiI.«;i^  4TCnl.J7"i<« 
lerptloiis  EetlErally.iMB,  018  n  uq.:  new  triali.  si^.  at  ct 
:coninii33ioDe['»  repnrt.llnta  lorl  mods  ut  tirEpiiag  li>,  kz. 
1;  (1  Cal.  393.   HBporlinB  tiw  faots-SEa  BaEoaT.aoc.  UWh. 


8  646  TRIAU 


CHAPTER  Vir. 

PROVISIONS  RBLATINa-  TO  TRIALS  Ht 

QENERAL 


tiiuBoI  [uilng.    Notice  to  »!]'?' 


by  a  court,  tribunal,  JQUBe,  oc  other  judicial  officer,  In 
action  or  proceed Liig.  Tlja  cxceptiou  masc  bo  liikeo  < 
the  time  tlio  deriaion  is  aiadn,  except  ns  provided  in  si- 
MT.  [Approved  April  3rd,  1S7(5— iu  eiTeot  June  1st,  ISTi. 
JmiBEdlaia  taldng— of  eicrptlon.  sen  Tins  or  Dbcisiob,  iui' 
Exaeptlaaa,  infra.   Mattsis  desmod  aioeptsd  to— sec  u;. 


AbsencB  of  paitr— asaaecMng'.BCG.HTaadtiotB.  Amandlug- = 
vy>.  Appellate  coart— Bisl  raUdag  otrJectlaiiB  Is,  i  CaL  W9,  IIS;  d  f 
4,s;7  Cai,  esJjOOai.w^:  local.  2SB}  13  au.  isljW  Cai.  ITS,  IM. " ; 
cili:  W, 383;  nCaf.nMn^l.  li)j!»Cal.  (A;  MCal.Z.'i:  review  b'.i 
Cul.  m.  le^,  isj.  Bill  of  exosplloiui-ucs.  SM-6M.  atrtifyiac-'' 
ifn.  Obarge  to— esseotlal,  19  Cal.  MD;  specincaeettiat  bead.  Oon- 
linnaiue,  reTanal  of— ra>!eviliig,4TCaLas.  Iij3:  desmtd  excepled  to, 
sec.  M.  Declsloa-to,  sea  Taken,  to  irhat.  Deemed  made,  when- 
Bei^.Stl.  Qefaalt,  order  openioE—Jiafnii/.CCal.lbT.  AnMHane' 
tec.ms,t!ipra:  JJcal.  3Mi  81Cal,6ta:  as  Cal.  HI,  Draftine-«c. i^' 
Evldsnoo, objoctloD  toiKlnillaf.BuHecttueiceptlon.ICaLU.  I'- 
rnmpHcnl.K  tal.aiSi  4S  Cal.  3SSi  SO  Cal.  HI    ftimalcn'",- «?»'.■/" 


wW.MOi  17  Cai-SHj  eil'ci 


SCBl.aiB.     rillng-Me  BETTLEHKUT  07.     PlndlnE 

■-  Inuoediato  laldng  of~!te  Time  Of  DEciaioa.  ] 
oca  to— a? 0  EviDESCE.   lagempelcal  evldsncs,  I 


:bce.  BBpeaUDg— H  CaL  614.  BeqniilM*— DrtIllLI>(txcep■ 
IIKI^.  BnlnriDg— Be«A7P>U.*1K  CoDDT,  GMUsmgnt  of 
■t63.  mgtdoe—*ee  SXTTLIKKIIT  or.  SpsciflD,  raul  b«- 
tirrei«tlooo[evlQi!ncE(tD,TCa1.SS:  10  Cal.ai.as?;  13  Cal. 
L  m:U  Cal.  M;  IS  Cai.  3M:  l»  CnLJIS:  IvCal.uu;  !a  CaJ. 
l.171,aB!l,'HI;U  DaLeiD'.U  CsLUJ;44  Cal.  l!tt;  4SCaL33>, 
'  OL  H9;  so  Cal.  113,  l;S:  Blder  «.  Ednr,  Feb.  Sili,  imt,  *  Pac. 
):cliacae.  to,  19  CaL  ISi  (4  OM.HJTili:  17  CaLMSiUCaL 
.1391  nriUcCto.uciU.  aiatinj[-Me TAKZB, Adv.  Strlk- 
lor.  lea  EnDntOB.   Taken— 1«  wtof,  21 


■    ■■ .-    It    .      ■  1  ..1,  41);  IJCaLlM;  Mil 

Weigbl  af  evideacs,  to— ttuuEvlBESoBi 
.  Tlie  verdict  of  tlie  jury,  the  flnal  dsclalon  In  an 
r  proceeding,  an  interlocutory  order  or  decUioo, 
leteTminiDR  tlio  riglita  of  tlie  parties,  or  gome  oE 
a  order  or  decision  from  ivlilcli  an  appeal  may  ba 
m  order  stiataioiiig  or  oTerruilog  a  (Icniurrcr,  al- 
•t  refusing;  to  allow  an  amendmeTit  to  a  pleading, 
□at  a  pleading  or  a  portion  il)b[>;of,  rofiuin^  a 


irder  or  deolslon  mado  ti 


[App 


(jrounrt  of  tUe  insuffioieL.., 

llio  objection  must  specify  tlie  particular 

eviileocB  is  ollegecl  to  La  insufficient.   Tlie  objectio 

bo  stated  with  so  mucli  of  tbo  OTidenco  or  oilier  matter  us 
is  uceessiiry  to  explain  it,  and  no  more.  Only  the  aii> 
Btance  of  lUe  reporter's  uotea  of  tba  evidence  sball  be 
elated.  DocumcDls  on  tile  ia  tba  action  or  proceedinj; 
iD^y  bo  copied,  or  tbe  substauco  tbereoC  stated,  or  a  refer- 
cncB  tbereto,  suffieieat  to  ideniify  them,  may  be  made, 
[^^pproved  April  3rd,  ISTti — in  c&ect  Juue  iBt,  18TG. 


J.  GUI  DflDElaa  e.  Fnlil*.  No.  tlU. 


— ,.  —  decision  i9  made,  and  after  haviHK  beea 

settled.  rIiqU  ba  signed  by  ilia  judca  and  filed  with  tli» 
olurk.  Wbiiu  the  decision  excepted  to  ia  made  by  a  trib- 
noal  other  tliiin  a  conrt,  or  by  a  judicial  officer,  tlie  bill  of 
<'-;cep1ions  shall  ba  presented  to,  and  settled  and  signed 
liy  such  tribunal  or  officer.    [Approved  April  3rd,  isK— 

in  effect  Juno  1st,  1870.1 

Sottlooieiit  of  bill  of  exsoptioiis-sec.  UOn. 

Piled  with  clerk— <vlien,«gCiiI.S89. 

At  timii  o(  d«:ialon-t;Cal.«Di  geeiaso,SCiiL14^ 
§  650.  ^71lon  a  party  desires  to  bave  exceptions  taken 
at  a  trial  nettled  in  a  bill  of  exceptions,  bo  may.  tvitliin 
ten  days  after  the  entry  of  judBmcnt,  if  the  action  were 
tried  with  o Jury,  or  afterreceiving  notice  of  the  entry  of 
jiiiigment,  if  the  action  wera  tried  without  a  jury,  or 
such  further  time  as  the  court  In  which  tha  action  ts  pend- 
iuff,  or  a  judge  thereof,  may  allow,  prepare  tho  draft  of  n 
bill,  and  servo  tha  same,  or  a  copy  tiiereof,  upon  tho  ad- 
■iorso  party.  Such  draft  must  contain  all  the  exceptions 
tiilien  upou  which  llio  party  reliea.  "Within  ten  days  after 
Kin.u  Kcrviir  I  lie  ^idwrsu  i^iirly  may  propose  nmendments 
1  liiTrto,  nnd  serve  tlio  same,  or  a  copy  thereof,  upon  the 
fitin'r  parLj-.  Tbo  [irf'piiied  bill  and  amendments  mnst. 
withiu  ten  dnya  tljL'rcafter,  bra  presented  by  tha  party 
tL'fldng  the  Bettlement  of  tho  bill,  to  tha  judge  who  triM 
or  Jieard  tbe  case,  upon  live  days'  notice  to  the  adverse 
jurty,  or  be  delivered  t-  *' ' — ' — '  '■•"  '  ' —  "■" 


r  ttiem  to  tlio  judge,  II  bu  bo  in  tlio  county;  If  lis 
«nC  fcom  tbe  county,  and  eitlier  parly  ilesiro  tbo 
'  to  be  foctrarded  to  tlie  judge.  tIjQ  clerk  must,  upon 
in  wrltiua  of  auch  patty.  Immediately  (orwarii 
by  mail,  or  otiiei  naio  cUanael;  if  not  thua  for- 
1,  the  clerk  muaC  deliver  tbem  to  tba  judgu  immi:-  . 
'  after  Iila  return  to  tbe  coimty.  ^Vllea  received 
be  clerk,  the  juUgu  must  designate  tlio  time  ac 
lie  will  settle  the  t)ill,  and  tbo  clerk  iiiust  Immo- 
notify  tba  pnrtlea  of  Buob  deaignalion.  Al  Ilia 
eaignaled,  the  judge  muse  settle  tlie  bill.  IE  the 
iraa  tried  before  a  reforeH,  tba  proposed  bill,  with 
endoiGnts.  il  any,  must  bo  presented  to  such  ref- 

It  within  ten  daya  after  service  of  the 

-pon  uotico  of  flva  daya  to  tbo  adverse 

ind  thereupon  the  referee  slinll  settle  tlio  bill.  If 
Ddmeiita  are  served,  or  If  served  are  allowed,  tbe 
d  bill  may  bo  preaonteil,  with  the  nmoudnjuuta,  if 
I  ttie  ju(lf:e  or  referee,  for  aettlemeut,  witbout 
to  the  aiivtrsu  party.  It  is  ibo  duty  gf  llio  judge 
ee,  in  settling  the  bill,  to  strike  out  of  it  all  radun- 
id  uselcaa  matter,  so  that  the  exceptions  may  bo 
ml  aa  briefly  aa  possible.  Wben  auttlod.the  bill 
iBignedbytbojuUBo  or  referee,  with  Lis  cert illcata 
tfioct  tbiitthe  name  is  alloiyed,  and  shall  then  be 
(U  tbo  clerk.     [In  effect  J  lily  lat,  1874.] 


Tqeh  be  TihSD.  Infra, 


1  of  eicepllom  tor,  kh.  tso,  subd.  3. 
'  bin  ol  eiceptlDD?.  tee.  ma;  1  Cal.  10 


Eceptions  to  any  decision  made  after  judg- 
le  presented  to  the  judge  at  tbe  time  of  auch 
d  be  settled  or  uotod,  as  provided  in  seclUU, 


L  EiceptioL_     . 

ay  be  presented  tL ,— „ 

I.  nnd  be  settled  or  uotod,  as  provided  ii- — . 

Jill  thereof  may  bo  preseotwl  and  settled  after- 
la  providail  in  sec.  (i50,  and  wiililu  like  periods 
itry  of  tlie  order,  upon  appeal  from  wbioli  auob 
1  is  reviewable.    Lf"  "iiocX  J  uly  Ist,  ISTA] 


%S  652-6  noAV 

§  652.  If  tlie  judge  In  aaj  case  refuse  to  allow  an 
ctiitinn  in  accordance  with  the  facts,  tba  party  dr*"- 
llio  bill  SBtlled  may  apply  by  petition  to  tlio  P"" 
Cuurtto  prove  tbo  Bume;  tbe  applieatioii  may  bo  _ 
t.liu  modu  aud  manner,  and  under  bhcIi  regulations 
court  mny  prescribe;  and  the  bill,  when  proran,  tkn 
ccrtLiicd  by  tbo  vhiet  justice  aa  correct,  and  filed  wil 
cAurk  of  tbo  court  in  wbich  tlie  action  waa  tried,  and 
HO  liltd  it  lias  tbo  eamo  force  and  effect  as  if  Bettledliy 
jii'lgo  wbo  triad  tlia  chubs. 

IicA]ie-4D  Cal.  E10. 

pGIiliaa-39  CaLf2!;i9  CoL  163. 

noeaUtion—ceo  Supreme  Ct.BulBS. 
g  653.  When  tlie  decision  etcepted  to  was  niKde 
niiv  judicial  offlcsr  other  Iban  a  judge,  tlie  bill  of  es 
linos  sli^ill  bo  prcseated  to  aucll  judicial  olScer  aai 
settled  aud  siKned  by  liim,  in  tbe  same  manner  as  it  li 
i| Hired  to  bo  preaciited  to,  settled,  and  signed  bya  o 
or  judge.  A  iiiidge  or  judicial  officer  moy  settle  and «^ 
IjU!  of  exceptions  a  iter  ns  well  as  before  Iia  ceftsMl 
hii(  b  ,)iidgo  or  judicial  oliieer.  If  such  judge  or  jog! 
oiiicer.  Iieforo  ibo  bill  of  exceptions  is  settled,  (lias,  i 
iii'jvi^d  fi'iiiu  office,  becomes  diaqualilled,  is  absent  i 
till!  .Sliitf,  nr  refuses  to  Bottle  tlia  bill  of  cxceptioiULl 
no  modu  ia  jirovidcd  by  taw  for  tba  BCttlement  (a 
i^itiiie,  it  i^ljall  be  settled  and  certified  in  such  manM 
llie  riiipicmo  Court  may  by  its  order  or  mles  iJUii 
,1  [i(I)5e.-t,  judiciul  olHcera,  and  the  Buprema  Court  i 
I'l^i^pcctively  possess  tbe  same  t)ovrer.  in  Bottling  and 
lifviug  atatemouta,  aa  la  by  tbis  section  confeiTMltl 
ib^rain  settling  and  certifying  billa  of  exceptions.  I 
pioved  April  3id— in  effect  June  1st,  1876.] 

Order  or  roles— see  SEirLEM£KT,tmaar  Sapiama  Oomt  Bl 

ARTICLE  n. 


Tcd,  ODd  wtmttami 


II  cou^^tlLute  liill  □[  uiceptluaB. 
new  trial  is  a  ranisaminatlon  of  a 
ame  court  after  a  trial  and  decision 
by  referees. 

I  to  next  MctlDB. 


uDil  a  new  trial  granted,  od  tUe  application  at  ilio 

igrieveil,  for  any  of  ttio  foIIowlDi;  causes,  male- 

cctin^  tlie  BubstantiaL  riELta  of  Bucli  part^: 

guiartty  lu  tlio  proceedings  of  tlio  court,  jury,  or 

party,  or  any  order  of  tL a  court,  or  ubusoof  di»- 

jy  wliicii  eitbec  patty  waa  preveated  froai  liav- 

r trial; 

roiuluct  of  tlio  jury;  and  nLenever  any  on«  or 

the  jurors  iiave  been  laduced  to  nuBent  to  uuy 

)F  apecial  verdict,  or  to  a  llnding  on  any  questluii 

il  to  tlitiiu  by  tlie  court,  by  a,  resort  tu  tlio  cleicr- 

i  of  chancn.  sncli  mirtcoaduct  may  be  proved  l>y 

wil  o[  any  oDO  of  llie  iurora; 

■dent  or  surpriBe,  wliicli  orUinaty  prudence  couid 

I  guarded  ngainst; 

rly- discovered  evidence,  material  for  tbe  party 

tlie  application,  wbicb  lie  could  not,  with  reason- 

gence,  Imvo  discovered  and  produced  at  the  trial. 

ensivo  dDmazes,  appearing  to  liave  beeu  givea 

lainlluenceoE  paBsiou  or  prejudice; 

ifflciBUcy  of  tile  evidence  to  justify  tlio  vordlui  or 

clsion,  or  that  it  laogainat  Ian; 

iriu  law,  oocuriiagat  the  trial  and  escopted  toby 

f  making  the  application. 

NEW  TRIAL. 
Ions  pravanting-seo  EstopPBL.    AfHdavita-on  molloQ 
190,  siiba.  1  and  aoxe;  nlaa  leo  QraanSa,  iTifra,  subd,  3,  i. 
IS  aHecllns,  sec.  can.    Appllcatioa  lop— inoilo  or,»(!c».  B5», 


9— proDi  dF,  9CD  Orouads  a 


1. 203-.  a»  Cal.'lMLil  OIL  iia'i  2i  Cai.  sj;  a  'Cai.i43 ;  -JU  Cai.'sm  i 
:1I)6bI.!'^i  XtCaLCJlt  llCol.ti^::  hc.il.6ti!:  O  Cal.3»j 
lev  BBuk  t.CIiutdr,  June  ir.l,  isuu;  nlsa  s«a  aubd.  1  ol  tbli 
ul  nBOn  Oronnda  inffa,  noK  to  tame,  nnd  to  aubo.  3  A.  ana 
rniatten,lICtil.SIi  19  OnMiil^:  'ii  CaJ.43:  PuroCv.  Flayd, 
,la»,SI^.C.L.J.»ltI.  Eanlii-.ia-iislontottaterfiiHmco, 
BCnl,*Xi,t«:7CaLa0:E)CaL.Ml;a3CaL31i«lCflL3tT,3l8i 
:  nroctlee.TCil.Mi  llCa,1.2;3;  IS  Cal. 4?!  4iCal.  1J8;  MCnl. 
m  in  Inn— KC.SaTiSubiL  1,  imanota  mular  BrooDda,  fn/ru- 

<n,.  lA^  «„i„i.».  GrautlQB— seo  OtLDER  ffon.  Gronndanf— 
'lionoy  oi  evidoaoe  far-aeu.a57,iubil.  O.nnd 
fro.  Imendnnnl*— favoring  procoeiUiiga  iw 


low,  srjoBBc.SSiii  bLw  DtaoaBTiOH,  jupra.   Irragnlarity,  Sii-»ec-Oi, 
suLnJ.  I,aail  sea  ugte  under  Qroonds,  infra.    Iimr-»onlisl  ittlar 
sfo.  CSI,  BulHl.  7,  nod  nnlB  nndcr  Groonda,  ic/ra:  ataa  l^,MmH 
lica<l,iiipra.   Minntai  of  cimrt,  a3-«es.  4IU,  iml)d.4.>w.fll 
condnot  of  jnrr-aeo.  6i7,  aSSMLt,  taul  SM  note  aadKOrNMT 
Motion  f3i~-ariiinHnt  on,  na  umlor  nBABiaa,SM.Maiil 


KCaj.BiriitiiLn'si  wear 

cDvarad  eTidasaa  far-^cc. 
-Vra.  NolioBof  motioafor-Mcuj.  ordei 
.ICal.9ra;13Cal. 


Lt,(or- 


ruiinsasto.ssc.ofiLnuaiioIo.    Balaiiurtlal  rights— iDtertereooo  irf 
BOO.  i.iT,  Mid  aoa  Q/ooadu,  (iVm.  anlid.  7.    Sorptiii,  for-sot  4 
C!il''iM  "'"'  ""^  ""''"^  Groonda,  in/™.   Wai»or  of-8  C»L  elOi  ij    ] 
OH0DMD3  FOB  HEW  TRIAL. 
fiiiHDtvmo:iJ.  Icragnlarltylnpraceaillnga-q/'fDiirl-seeliinl 


r  DiacnBTiON,  otc. 


Si";  ?£^  ??I:  '^'J  K*^aS-  H^-  **1    ^»t»to  ot  Brook?.  Mwet 
Olsl,  1S»,  »  I'M.  12.  L.  J.  !».    Qfjtni—I  Cal.  !»;  *  Cfll,  6M:  10  Oil 

iV'^iiiKraSm.orpTOjaaictolordor.lBCU.iS:  II^bL  loYi'aud'iBoIi" 
ler  iTew  Trial,  lapro. 


stnunviBioB' : 


inolof  lonwi 

iSUal.iM.  Climct,  mart  a.  dftcrmiamim  lir,  S  CaL  14;  M  Cal.  *B 
?M:^'?!I' V'  »3C»l.*!a:  nBld»vli»aliowlMi[.»nlIlclBUBjr  o(,SCal.41i 

8IJDDiViBi(ni  1.  Baxfiin—mattauUliae$,i(XL  117:  <  OAES;! 
Cal.Gra)  IOCid.(lia;  13  C»l.  SM]  H  Cal,  M7:  M  Cil,  IM;  n  CaLBiS 

DCbI.  «^;  ivnd  aao  under  How  Trial,  lupro.  'sliaKimi  4/,  wbsn  nffl^ 
l'?."!'^'!  ITfoj i-oBjHlB'M. iiinra, and roUonIng heads  1  Udirrialaitri. 
■Cal  MS:  IT  Cnl,  MS;  10  Cal  2-;  at  Cnl.  23T!  13  Cal.  »M:  JJ  CaCjiS: 
i''"^!.';fTlf;i'^'J,'i'',^.°J  '.',9,^'r  2i;i7  i:al.ssBiMCal,«i!MC»l. 


lliik; 


'ValW  Danici.  w. , 

'art'  pmdeaoa,  oljsemui«  of.  1 
71  29Clll.liQl.    ^—-- — 


aS^LiiOl.  Accidail.tMtst- 

SUBSIVTSIOH  1.  Newljr>disooTarsd  arldanoa— AAmnno  or.  cnu- 
tPntsof  BOUlavlt«,ICal.lHJ23i  )  CaLH.lll.ase:  I)  Cal  l'^)-  »  (it. 
ti*l!  Staakea  v.Uonnia,  18  Ckl.  Mlj  39  CaL  ISli  iocnl.ba^  il,:tfMi. 
nea  Camultai't.  ltiUoBKe,]iroat  ol,liCal.lU;  iKiLiM  ■!■  ;j  en. 
160:  «]OU.»i  a3C>Lfi35;  «  Cil.  7i;  M  Cal.  ia.sn.  CanulaMf.  "^' 
mere  ^ieB»Hi.l8Sai»C«l,»ai8Cal. 839:7  Cul.M!  E  C»I.  JU3,»«;  U 
ral.4l9:3<Cal,»l9;  UCal.llI;  U  CiU.41:  M  Cal.  IJD.  tat' 41  CaU  i^i 
4->C  1.3SJHICal.ia4.m,2Wi  OCal.M*.  JiofaW/or/naf.TCal-HiS. 
iJwr«Tony'coi.M(iIi>B,lCaL5«j  lOUal,  178:  21  6.-il.8U;  41  C»l.  W; 
niiaaesABDBaor  CisoBBTtoH,  under  Naw  Trial,  i^ro.  /aquly. 


ISULS  UT  OESERU.. 


8  657 

''IS  ^i'^?^''''^"  "■  »«*"««.  1  Oil. 

CaljA;  1ICM.41J  43CU.H;; 


^araoraii.  Bl»au,  Mareli  Mtta,  laa).  I  Pm. 


PiH.C.i..J.uOi  lidnnnraainea  [rom  cni>F  «]iawn,llCiil.u.^T,  •' 

9  658.  'When  tbe  application  Is  mada  for  a  cause  men- 
tluneil  in  tba  lirst.  necoud,  third,  and  fauctli  subdivisions 
of  cLo  last  BectioD,  it  must  lie  mado  upon  alSdnvits;  foT 
nuyotlier  cause  it  may  be  mado.  at  tbo  option  of  the  iqot- 
ing  party,  either  upou  tlio  niiQuteti  oC  tlie  court,  or  a  bill 
of  oxcentioaB,  or  a  statement  of  tlio  case,  prepared  ns 
Lereinafter  provided.    [In  eilect  July  lat,  1874.] 

Ilffiot  of  Ot>da  on  lectioa— 17  Col.  S3. 

Mods  of  HppUnatiDD— amiliivlts,  on.  nee.  Wl,  suliil.  1 ;  mlnntfi  c) 
court,  OQ,  aec.  C9%  subd.  4 :  bill  ot  eioeptloos  on,  sod.  039,  nulia.  9:  aUtf 
neat  o(  qasc,  on,  sec.  m.  subd.  3. 

g  659.  Tbo  party  intending  to  movu  for  a  new  trial 
must,  within  ten  days  after  the  verdict  of  the  jury,  if  iIjo 
action  \Teia  tded  by  a  jury,  oi  uftcr  notice  of  the  decisloD 


mtoTiefeKe,  if  ilia  acllon  were  tiied  nltliout  a 
"With  the  oleik  aail  servo  upoa  tbo  adverse  part; 
of  Ills  inteotiou,  desiEiiatiiiR  the  fcraunds  upoa 
,e  luoticni  will  'bo  made,  and  wlietlicr  t!io  aaiae 
aaile  upon  ntSdavtts  or  tlio  micules  oE  tlia  court, 
9f  exceplioDS.  or  nstatemcDt  of  tlie  case; 
le  motian  ia  to  be  mods  upon  afSdu^its,  the  mov- 
'  must,  withia  ten  days  after  serrlug  the  notice. 
'luther  time  as  ibe  court  in  which  the  aetioti  is 
or  a  judge  thereof,  may  allow,  Hie  suoli  nffidavits 
clerk,  and  serve  a  copy  upon  tlio  adverse  party. 
I  have  ten  days  to  Ule  couuter  nfGdavltB,  a  copy 
must  1)0  served  upon  (lie  movioK  party, 
le  motion  la  to  be  inade  upon  a  bill  of  exceptions, 
ill  hus  ulrcady  betiu  Bctlled  as  hereinbefore  pro- 
B  moviug  party  shall  have  tho  some  time  alter 
I  the  notice  to  prepare  nnd  obtain  a  settlement  of 
exceptions  aa  te  provided  after  tbe  ontry  of  judfi- 
after  receiving  nolico  of  sueli  entry  by  aeo.  IIJO, 
bill  shall  be  prepared  and  settled  in  a  simiiar 
Jf  a  bill  of  exoeptlons  hus  beeu  already  settled 
^  when  the  notice  of  motion  is  given,  suoli  bill 
DMd  on  the  motion. 

lie  motion  is  tu  bo  made  upon  a  statement  nf  the 
moviuK  party  must,  witliin  tan  days  after  service 
Mice,  or  such  further  lime  as  the  court  in  which 
in  is  peuding,  or  the  judge  thereof,  may  allow, 
idraft  of  the  stutemeut,  and  serve  the  same,  or 
Lliereof,  upon  Ibe  adverse  party.  IE  sucli  pro- 
itement  beuot  aeceed  to  by  t lie  adverse  pnrty,  he 
ithin  tun  days  tiiereafter,  propata  amendments 
— .1  .i._ copy  thereof,  upon  tlio 


'Mirty.  if  the  nmendmenia  be  adopted,  ttie  i 
ill  bo  amended  accordingly,  and  ilieu  presi 
dge  who  tried  or  lieard  tlie  cause,  for  settlemeut. 


iverod  to  the  clerk  of  the  court  for  the  judge.  IE 
ited,  tlie  proposeil  etatemeut  and  ameudmenls 
Ithin  ten  dafs  thereafter,  be  jiresented  liy  llie 
party  lo  tbo  ludge,  upon  five  ditys'  notice  to  the 
party,  or  delivored  to  the  clerk  of  the  court  for 
191  and  tbereupou  tbe  same  jiroceedings  for  ihe 
uc  of  the  statement  shall  be  taken  by  lliepartiea, 
Ic.and  judge,  as  nro  required  [or  the  settlemeut  of 
xi.(]p|iuuby  sec.  (BO.  It  tlie  action  was  heard  by 
.  I  li'i  siiino  proceedings  shall  be  bad  for  the  settle- 

lliu  ^liiltiment  by  bim  as  ore  required  by  tbat 
ur  UiL'  pcuiement  of  bills  of  esceptioQ  by  a  ref- 

no  aiuendmenta  ore  served  within  the  time  des* 


justify  tl 


Ignated,  or,  if  aerveil,  are  allowed,  tbe  propMied  i 
anil  Bmendments,  if  Buy,  may  bo  presented  to 
or  referee,  for  Bettlement,  ivitliout  not"""  ''  "' 

patty.    Wlieu  the  notice  of  tlia  motion „_ 

ground  of  tlio  motion,  ttie  insufSciency  of  the 
K...,;f„  ,i.n  ..=-j;nf  «-  nn.a-  .leoialon.  the  8tat«l 
icli  sncli  evidence 

._   .  ...e  notice  deiigaatei 

grouacl  of  tbe  motion,  erroia  in  laiv  occnrzingBt' 
anil  excepted  to  by  tbe  moving  party,  tlie  Btntei- 
apeclfy  tbs  particular  errors  upon  nhich  tbe  p 

roly.    If  no  ancb  apecilicatlona  be  made,  tl 

shall  be  disregarJcd  on  tlie  lieoring  of  tbe  n  . 
tbs  duty  of  the  judge  or  referee,  in  Eettiins  thd  Kt 
to  atrihe  out  of  it  all  redundant  and  usefesB  ~~ 

to  make  tlie  statemeut  truly  represeat  tbe  CE ,  . 

standing  tbe  asaent  oE  tbe  parties  to  nucb  ledon 
Qseleaa  matter,  or  to  nay  inaccurate  stateiDen 
settled,  tlie  statement  Kball  be  signed  by  tbe  jiul 
eree,  witb  bis  cenUlcate  to  tlio  effect  tbat  Uii 
allon-ed,  and  Hlinll  liien  be  Hied  with  tbe  clerk. 

4.  Wlien  the  motion  is  to  be  made  upon  tlie  a 
tlie  court,  and  the  ground  of  tbe  motion  IB  t"- 
ciency  of  the  evidence  to  justify  the  verdict  Ol 
cislou,  the  notice  of  motion  munt  speuify  the  p 
in  whioli  the  evidence  is  alleged  to  IJe  insulf  *' — 
tbe  gronnd  of  tbe  motion  boecrorainlawof 
trials  and  excepted  to  by  ttia  moying  party,  t 

muat  apeoifytbe  particular  errors  upon  wbicli  ■ ,._ 

■will  rely.  If  tbe  notice  do  not  contain  the  Bpeeilicatimi 
here  indicated,  when  the  motion  is  made  on  tbe  minuta 
of  tbe  court,  tbe  motion  muat  ha  denied.  [In  effect  Julj 
1st,  1871.] 

Within  ten  days— gen  Notiob  or  MoriOiCi  Infra. 

VordJDl  of  jury— ■BCB.K4-628. 

Notiea  of  diclilon-ai cm.  ]S3i  33  CoLlOSj  43  Cal.KSi  HCiLia: 
meaalna  oE  ■■aeelsliHi,"  isb  m  CbL  to. 

notice  oCmoUon  for  now  trials nVif rot,  mnst  Im,  =4  CsL  H,S4. 

l9CBi.3is:iiCni.SM:uVni.e.'Hi  J'iCai.iuB.tea:HCBi.]T*:eit<iDi« 
ol  tllDe,E«r.  lOM:  eiceptlna  in  court  camoilBalDueT^  »|>on,  IK.  19K 
■uhd.  \t.   DaignatiiiQ  iTraunili,  aee  erSdiiXitfO  SiATmahi.aa,Wt. 

'  I^««iUnEi,  UmllBd tune  ror-IICil.  133;  nCaL»Iinc*L»;U 
Cal.33(l.433i  UCat.STO;  raCii.Ki:  extEDBlonsof  thne.Mo-lOMr  t><^ 
U9|  HCHl.m 

BpMlfting  panionlar*-2J  C»l.  415;  MCal.aiJi  30  CaL  S9;  »  Cil 
N9,(3B|  HCaLM,S4:  KCuLini  37Ciil.SG3,Hl)  SaCnLSSL^iaCiO. 


v.  Hisnt.  ilDrcb  IMh,  IkM^S  I'm.  d  I^  'j.  IMi 
u,  April  lard,  IBW,  9  Psc  U.  L  J.  WO. 
LSdaTili— tlms  for  fltinv,  ira  Frocxxdivoi, 


2.    BiU  of  eiBcplli 


iHSiipoeUyiBii 


imonfr^pivpaAtlali 


9,MCa1. 1^  rler 

d.  llO!  time  tor  (lllng.  1!  Cal.  IW;  fil  C»].  IH;  aiiilMO  I'no- 
iitpra:  specifying  partLculBrH,  aea  dql«j  fuprav  reHrvUiff 

ion  <.    Mlnntea  of  caart— motion  on,  lee.  BU :  iiiccltjilit 

Tbe  appli  cation  for  a  new  trial  eliall  be  heard  at 
it  pracCicablo  period  after  notice  at  tiie  motion, 
.ion  is  to  be  beard  upon  tile  ninntea  of  tlie  court, 
ler  cmses,  after  tbe  affidnvilii.  bill  of  exceptions, 
lent,  as  tha  case  may  be,  are  Hied,  and  may  be 
:o  a  bearing  upon  motion  of  eitJier  party.  On 
ring  reference  may  be  had  in  all  cnse.i  to  tlio 
I  and  orders  of  tbe  court  on  I'lle,  and  when  tlia 
made  on  tbe  minntes,  reference  may  also  be  bad 
epositions,  docnraentary  evidence,  and  pborni- 
eport  of  tbe  testimony  on  file.    [In  eCfect  July 


Tbe  judgment  roll  and  tbe  aiSdniVita,  or  bill  of 
19,  or  stateraeat,  as  the  case  may  be,  used  on  tba 
witb  a  copy  of  tbe  order  mudo.  aliull  constitute 
d  to  be  used  on  appenl  frora  tbe  order  gmntinji 
ig  a  new  trial,  unless  tlio  molion  lie  made  on  tbo 
Dl  the  court,  and  in  ibnt  case  tbo  judgment  roll 
tement  to  be  sufetequentJy  prepared,  witli  a  copy 
der,  shall  constituto  tbe  record  on  appeal.  Sucli 
int  statement  shall  be  proposed  by  tbo  party  ap' 
or  Intending  to  appeal,  within  ten  daya  after  the 
tlie  Older,  or  hucIi  further  time  as  the  court  in 


wliicU  tha 

allow,  and  t ,  .  ._ - ..   ., 

advetsB  party,  who  shall  liavo  wn  ilaya  thereafter  i 
pare  amenilments  tbereto,  and  i^erre  tlie  same,  or  a  rop 
tliereof,  upon  the  party  appealing,  or  intending  to  appea 
and  tliereatler  proceedinBs  shall  be  Lad,  and  within  lil 
perioda,  for  tiie  Hectlemsnt  of  tbe  xtatement  as  pinvii'.t^ 
by  aeo.  6o9,  but  the  atatement  ahaii  only  com. 
gcounda  argupd  before  the  court  for  a  new  trin! 
much  of  the  ttvidenee  or  othec  matter  as  may  be  ui 
to  explain  them;  amlitBhall  be  the  duty  of  tbe 
exclude  all  othec  evidence  or  inscter  from  theslcit. 
[In  effect  July  lat,  1S74.] 
Jadgraant  roU— «c.fi;0;  Tbomue.  Andenon.UaylStbilsail.iJ^ 


Affidav 


,  biU  of  e 


gmsnt  nn  appml—CaUaiU  ttqvlrrrl.  9  Cul.  tti;  IC  CdL  n 
<,t39:  It  Cal.iW:  13  CaLU;  1»  Cal.KD;  44  Cal.tMi  (9  CU. 
j37jlsCia.»,M):<iUMitit7Dtflviau)ce,tee  MCftLGM.  1 
fteir oi  R),8  CaL  3Si  »  C>1. 41?,  anil  BEs  PnocBEDiass,  Liui 


Wd.   Jadaift  emifiraU 
.   Apptal  from  order  a 


\l.  sec  m!'v^ 


%  662.  The  verdicC  of  a  jury  cony  also  ba  vacated,  w 
a  new  trial  Rrauted  by  the  court  iti  wliicli  the  action 
pending,  on  its  own  motion,  without  the  applicalion 
eithet  of  tbe  parllea,  when  there  lias  been  such  a  )i1ii 
disregard  by  the  jury  of  the  inatmotions  of  the  court,  or  ll 
evidence  in  the  case,  as  to  satisfy  tho  court  tha.t  the  yedl 
was  Tendered  under  a  raisapprehenaiou  of  such  lustni 
tions,  or  under  tbe  intlnence  of  passion  or  prejudice.  Tl 
orderof  tbocourt  may  be  reviewed  on  appeal  it  "'  "" 
manner  as  orders  mada  oi " —  ' " 

tho  same  manner  as  Btatamenta "after  a"n     ._._  . 
upon  tha  minutes  of  tha  court,  as  provided  in  . 
[In  effect  July  1st,  1874.] 
§  66a    Repealed.    [In  eSect  April  I5th,  18S0.] 


CHAPTER  Vni. 

AXnxER  OF  arvmo-  Ain>  enter* 


loUl  coin  or  inrrBncy  larlgnnu 
;  book  to  Im  Ittpi  by  (he  clent. 
dla  anet  Tenlict,  Jadgment  m 


Btareil  by  tha  ci       __   ,   .. 

'anty-four  houre  a£cer  the  rendi'ion  o£  the  v. 
aa  thB  conn  order  the  case  lo  be  reserved  for 
<  or  further  consideration,  or  grant  a  stay  of  pva- 


sedlngft— hy  nppeaJ.  tec.  049  and  itotfl. 

if— when  miule,  30  Cal.  133.    AbbrBviatlon 


1.  Appellate  mpennd 

oai-isTjacm-MOisa 

..6M;'23Cal.l8fl.0ra. 

ompromiBj-af  ler"  oBei 

r'of.Be 

DEnntDADT.  roB.    Our- 

Da&ali,  bV- see.  MS  uitl  rot. 

>.   Ddfondanl,  for- 

"-'»1»'5E.«K^V™ 

«ll.r. 

^^'jf-^B'iszi- 

!r,49Cal.H9.  Estoppel  on— sco.  IWa.  Eiceu,  rsmil- 


loid  Colo,  in— BBC.  W    ' 
CiT.  Phoo.— •». 


CuL  SU  KoiHTiDs-ftv. 


■M-Ul.   Obodlanca  to— enfordog.  BceCOHTSUPTB,^ 
«,13,»iillnoMiij»W!.13W;»uclB8Uf~"-  -»"-  '"■"  "™ 
FOBH.    Fartiea  to~4uis.  au.^iS, 
ai  M IM.  laa.   Paodenoy  of' 


HCBL41!).   HeUef  by— aec.  sSOn.  Eomlnltor-seo, 


uodlflcsUan  at,  M 


JDDSMBMT  m  PABTIOULAH  OASES. 
Administration— iuntlnsl.  sec.  l.^M.   Arrest  of  debtor — direcUni. 
Award  on— sec.  1289.  Oanlempt,  In— ace.  1333.  Deed,  lettiiiE  sside- 


Bjoo 


t.  FidaclBTy  fundi— u 

lB&nt,asaIn«-3ICaL?;s.   Joint  debton,    , 

tied  vaman— as  to.  ne  under  Pabtieb,  esoi. 

Ums— uu.  USs.  SIM,  Partition- B "-" 

■ICaL64l.  Becelnir— cieeutlns  0 
note*.  BeiereiiiiB,  on— se<i.  m£  1 
Bdratias— OQ  alBoial  bond,  lualnat, 
bond,  Babi^tloa  of,  sec.  JU^Tte 
Ublllhine-Ionnor,26CBL3IT;  91  i 

g  B65.  When  the  case  Is  reserved  for  argument 
ther  consideration,  ns  mentioned  in  the  last  Beciion,  ii 
ma;  be  brought  by  either  party  before  the  court  for  oigu- 


Fareclosnre— no.  rss, 
sinBI— sec  SW.    Mar- 

TtiS.  Portnei^iip — winding  iep- 


§  666.  If  a  rounter^Iaim,  estabUalied  at  the  trial,  ex- 
ceed Ibe  plaintiff's  domaud,  judgment  for  the  defondBUt 
must  be  Riven  for  tlie  excess;  or  it  it  appear  that  the  de- 
fendant is  entitled  to  any  other  afiinnative  relief,  judg- 
tneat  must  be  giveu  accordingly, 

OonntBr-olalm— B0iicralIr,Becs.JS3,(SD;  •Hsmlsaalornoiuilit.wlww 
nona.socsai,  eubd.  I.  Ej:crrdi<:g plamiiff'i  demwid,  see  oBderVaP 
dlct,HcG3S.   AfflnnatiTBrelief'Soafiac;t42. 


In  an  action  to  recover  the  poBBesalon  of  per- 
perty,  judcmcnt  tur  the  plointifl  ro:iy  bo  for  tlia 
a  or  i.lie  thIub  thereof,  iu  caao  a  delivery  cannot 
ml  damanesfoc  llie  detent  ion.    If  tlia  property 

delivered  to  the  plaintiff,  and  tlia  defendant 
eturn  thereof,  juil^ment  for  the  defendant  may 
Etnm  ot  the  properly  octbo  volue  thereof.  In  caao 
!UDDOt  he  baa,  and  damages  forlaking  and  with- 
lie  same.  In  an  action  on  a  contract  or  obllga- 
Titing,  for  tlio  direct  iiayment  of  money,  mndo 
in  a  Bpeclfied  kind  of  money  or  currencj,  jmlp!- 

tlie  plaintiff,  whether  it  be  by  default  or  iiffec 
nay  follow  the  contract  or  obliftation,  and  be 
rablein  the  kind  of  money  or  currency  Bpecified 
and  in  all  actiona  for  tha  recovery  ot  money,  if 
tiff  aiicfloin  his  complaint  that  the  same  wasun- 
and  Qi^eed  by  the  respeative  parties  to  be  pay- 
i  speciiied  kind  of  money  or  currency,  and  this 
mitted  by  the  default  ot  the  dflfondant  or  oatab- 
'  erideDco.  the  juilgmclitfor  the  plaintiff  tnuHt  bo 
yable  in  ibo  kind  ot  monej;  or  currency  so  al- 
the  complaint;  and  in  an  action  against  a: 


r  currency  bo  received  by  anch  person. 
ijadgment-Cormof.TCid.geaiMCaLeiHiUCBl.  76,  t»: 
a,i3aii.l3t>:  for  doreadiuit,  dlrectlns  ntucn  oF  propcrl]-. 
.  ISCaL«*;MC»l.etBi  21»CaL»Ul:¥enlItt,BM.fS:  Yslno, 
■SOKTlt  ot,  UK.  479 !  ilaiDmei  for  ilt-Ceatlau  or  witlitioldLiig, 
t  Tac,  D.  L.  J.  U  Kid  K.  Money  or  oditsdo)',  apoDlQed 
>i«tM«i»iu/niBf.UCaLUt:  nCiLM.MlLtT  CoL  MS;  ft 
ri>H«Riia"»'rw''nO>l-*W>!9C3L378;Mtlal.  M^eM:  sa 

iaa!W)  tso£  JMi  eoiu  cotn,  ^  cbi.  m-.  -r^  m-,  ia 

I  noal.mi  31  C^  ftj  R  GbL  iu.  uil  ten  JcnaxixT: 
iDnlten<ler,lSCaLiiK;IBCaL2Ta,  2)»i  IS  C»1.  mi  M  Cal. 
um    J;*M«oBiirf«M»icrtii(,  nCBl.M,.*ilS.  MS;  racaj. 

i.i«(«c»chhimoblm1.  Ji/oiiK,  aa  cal.  aia.  eddt^ef, 

abiLil:  4»(M.4».   Judgfoail.  mid  tola.  i»  Cal.  nti  ^(M. 

.mioicaLn.sw,  t»)  iiotEn,  310,  bM:  &t  cat  n,  ns, 

.«^  ..n  eg2,iabd.l. 


OTO  "^"tl 


.  The  cletk  must  keep,  witk  the  records  of  the 
book  to  be  called  Iho  "' judenifiti''  book,"  in  which 
Its  must  be  entered. 


I,  and  before  judemant,  the  court  may 


nevertlieless  Teader  iuilgment  thpreon.    Surti  ladgDMai 


real  properly  of  Ilia  deceased  puty, 


liuc  is  payablt 
Death— iiKgB!tinii  anil  EBecl 


§  670.  Immediately  after  entering  tlia  jiidKment  tl» 
clurk  must  allacli  toRethei  and  Hie  iba  following  papers 
nliich  constitute  the  judgtaeDt  rol  t : 

1.  In  case  tlie  complamt  bn  not  nnawered  by  anrds 
fendant,  the  Bummous,  with  the  afildavit  or  proof  of  Bri 
vice,  and  tbe  complaint,  with  a  memoiaudtint  indorse) 
thereon  that  the  defilult  of  the  defendant  in  not  answer 
Ins  was  entered,  and  a  copy  of  tbe  judgment; 

•2.  In  all  other  cases,  tbe  pleadings,  a  copy  of  the  vet 
diet  of  the  jury,  or  finding  of  Tho  court,  or  referee,  al 
bills  of  SKCtiptions  taken  and  filed,  and  a  copy  of  an; 
order  made  on  ilemurror,  or  relating  to  a  chango  o£  pa.TtYej 
and  a  copy  of  tbe  judgment.  If  there  are  two  or  moi 
defendants  in  tlis  action,  am]  any  ono  uf  tbem  baa  atlowei 


with  proof  ot  its  service  npon  Buch  defendant,  maat  sL 
be  added  to  tlie  other  papers  mentioned  in  this  sabdlvi; 
Ion.    [In  afEeut  March  9th,  187(1.] 

Clerli'a  powars  and  datiei^countr  clerk,  see  POLino&i,  Com 
f unctlDaB'nuenUty, aao MinLSTBRiAi. OmosBS, scciein:  also, eet 

sa9,sut>ii3.^iuia3,s93.«u,eG8.i^i-3,iui.iia3.»ii3.  ^^ 

Judlgment  Kill-coatenta.etaIBCil.«lti  nCil.  lOT:  3SCBl.l7ft.» 

iiDu.ssa:  KCai.  iJ2:s*ciii.  Mi,aii:  KCHLin;  iocblsjsj  «  cai 

«ta:49GaI.lMi  aCn!.K,xei  aailieanotmtoaotriits. 

StTBDIVlBIOM  1.     WhBTon""""— ™— '"— ■ 

Bolh  part  'tf  Judgmal  rill,  I 
J.IJST  JadgmaLbTtiBtiuiXt, 
SinuiiTisioii  9.   Olher  oi 

)ert,ter».mi-im.  Ftndia/i.tecsa*.  1 
PatteraDii.ApHlMrd,  laal.arao.  C.  L, 
Beca.e««M.    Orirr™dn«<'rnrsec.Sl 


IK^^^' 


TiiTSS. 


§  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  tho  pniper  eoliies  of  tba  judgment, 
under  appropriate  heads,  in  tho  docket  kept  by  jiim;  and 
from  the  time  tbe  judgment  is  docketed  it  becomes  a  lien 


U  tlie  real  property  of  the  JadifmeDt  ilchtor  not  ei- 
com  esecuUon  iu  the  counlr,  oirneil  by  liiin  at  tijo 
ir  wliicb  lia  may  tifterwam  acquire,  until  ttie  Dcd 
Tlie  lien  contiuups  for  two  year",  unless  tlie  en- 
ent  of  the  judf^inent  bn  stayed  on  nppoat  by  Iho 
ion  of  a  sufficieaC  undertaking,  as  proTidctl  in  titia 
n  TvhicU  case  the  lien  of  tbe  judgment  cesses,  [to 
ruly  iBt,  187*-] 
ting  jndgnunl— error  ta,fl  Col.  37T?  Uiiw  of.  n  CoL  UT- 


EMjvi^f,  sec.  njl  re  ttn4  fiCal.  130:  25  0al.  SIT.  £jrlwaitiiluiL j>wf, 
I;    /H/anuCoiim.lSOiU.MliaCal.sni  2BCal.&.tl. 

2.  Tbe  docket  Dtentionoil  in  tlis  last  »ectioa  l»  a 
irtiluh  tlio  clerk  keeps  in  liia  ofHco,  vrlcli  snch  pnM 
1  Into  eiglit  coiumna,  und  lioaded  as  foilowt:  }uil2- 


jud((mentof  appellateeourC;  satlsftretion of  ]udg- 
wben  entered.  It  judgmout  be  for  tbe  recovery  of 
or  damages,  tLe  amount  raust  he  stated  In  t1i» 
under  tlio  iiead  of  judgrnent;  if  tbe  judginent  bo 
r  otiier  relief,  a  memorandum  of  t1ie  general  cliar- 
(  tlie  relief  granted  must  be  stated.  Tlie  rniaiea  of 
'endants  must  l>e  entered  in  alphabetical  order, 
iting  jadgmODi— aeu.  GTl  anil  note ;  SI  Cal,  za. 
3BDI  docket— nbat  constlciilss, U  Cal.XU:  aafficteut  eiiHT.U 

'3.  The  docket  kept  by  the  clerk  la  open  at  alt  times, 
offloB  bouia,  for  the  inspection  ot  the  public,  witli- 
rge.  The  clerk  must  arrange  tbe  several  dockets 
f  bim  in  auch  a  monnet  as  to  facilitate  their  in- 

t  A  transcript  of  the  original  docket,  certified  by 
rk,  may  be  tiled  with  tbe  recorder  of  any  other 
and  from  the  time  of  the  llliog  the  judgment  be- 
L  lien  upon  all  the  real  properly  of  the  judgment 
not  exempt  from  execution,  In  audi  county,  ovcned 
at  the  time,  or  which  he  may  afterward,  and  be- 
a  lien  espirea,  acquire.  The  lien  continues  for  two 
nnlesH  the  judgment  be  previoualy  satisfied. 

latea.ncMO,  anfe;  liutieeuclB. 


Hen,  sec.  904:  Bad  iM  I 

g  675.  Sntisfaction  of  a  judgment  may  be  entered 
till!  clerk's  docket  upon  an  execution  returned  satisfii 
or  upon  an  ackuowledgmenC  of  Baiisfaotion  illeil  with  X 
clerk,  made  in  tlie  mauner  of  an  acknowledgment  of 
eonveyanco  of  real  property,  by  tlie  judgment  credit" 
or  by  nis  indorsement  on  the  face,  or  on  tbe  margin  of ' 
record  of  tlie  judgment,  or  by  the  attorney,  niileBi 
revocation  of  liia  notliority  i»  filed.  Wbenever  a  ]r 
ment  is  Batisrted  in  fact,  otberwisa  tlian  uiion  an  eii 
tiou,  Ibe  party  or  attorney  must  giveBnck  acknowiea 


SatiBBcUon  of  JoagnlBBt— irBaiMBtB[ara,oi,ai.Ei;  iii.«i.n 
Till  ITJ^'HCal  M-<4Ciil.'H9!apparentonl¥.l4Cal.li61;!5C3l.5J8!lJ( 
131:"34bn.clBi  W  Cnl.  MS.    inin/ iU",  Imptopeily  Btrlr-.ken  Dut.ll 


,  ise««on  o.  the  Judgment  u. 
CivU  Actions. 


[2411 


o  the  Biecuiion. 
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•EBB  EXECUTION. 
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Dl  capable  of  mantml  deUvcry 
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latlM  BUB, 

Party  wlio  pay j  more  Ci 
Tlie  party 


mlMi 


hoaa  fBVor  jmlgmeot  is  giveOi 
vo  yenra  after  the  entry  tbereOI. 
iaauud  for  its  enforcement. 


1 1  M  Cal.  611 :  KtBtiMr,  »ec.  Mt,  and  note. 

kins,  April  1 

n  proper 
ic'al.2ij 

Jl  Cil.  no:  wlien  Improper,  Utht- 

rhe  writ  at  eiecntion  must  be  Iwmed  In  llie 
ie  people,  sealed  witti  tlie  eea]  of  ttie  court,  and 
by  tlie  clerk,  and  be  directed  to  tlie  alieriff,  ami 
itelligibly  refer  to  the  judgmenl,  eta.t)D]]  the 
sounty  where  ttie  judimieDt  roll  is  Kled,  ariil  if 
■noney,  the  amount  tliereof,  and  the  amount 
1(1  thereoD,  and  If  made  payable  In  a  e|»c[tlpd 


rency, 


!  provided  i 


le  against  tlie  property  of  tlie  judt^ent  debtor, 
qutre  tlie  sheriff  to  satisfy  tlie  judgment,  with 
It  of  tbe  personal  properly  of  Bucb  debtor,  and 


.-^■,  then  out  of  the  real  property  beloneIrK  t( 
a  day  when  the  judgment  was  docketed,  or  at 
hereafter;  or  if  the  execution  be  Issued  to  a. 
ler  than  the  one  in  which  the  judgment  was  re- 
u  the  day  whcu  the  transcript  of  the  docket 
u  the  office  of  the  recorder  of  such  county,  sLat- 
~  '■ ""    thereafter. 


...C  require  tbe  aberiff  to  satisfy 
snt,  with  interest,  out  of  such  property. 
e  against  the  person  of  the  judgment  debtor,  it 
re  the  Bheriff  to  arrest  such  debtor  and  commit 
jajl  of  the  county  until  lie  pay  the  judgment, 
--;,  or  be  dlachai^ed  according  to  law. 

issued  on  a  judgment  made  payable  in  a 
,.  jd  of  money  or  currency,  as  provided  in  soc- 
indred  and  Bixty-seven,  it  must  also  require  liie 
latisfy  the  same  in  the  kind  of  money  or  cur- 
.'hich  tbe  judgment  is  made  payable,  and  the 
lat  refuse  payment  In  any  other  kind  of  money 
y;  and  in  case  of  levy  and  aala  of  the  property 


of  tlia  jadgmont  debtor,  lie  must  Tofuse  payment  fnu 
any  purcboser  iLt  such  Bala  in  auy  other  kind  of  money* 
curcency  Chan  that  specified  in  tha  execution.  The  sur 
ifl,  collectiug  money  or  currency  in  llie  manner  lequirt 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entiUt 
to  recover  tlia  sitme,  tlie  same  Iciud  of  money  or  cumnt 
reoolved  by  him,  aud  in  cnse  of  neglect  or  refusal  so  i 
do,  he  shall  be  llahle  on  his  ofScial  bond  to  the  JDilgm^i 
creditor  in  three  times  the  amount  of  the  money  so  r-o 
lected. 

Q.  If  It  he  for'  the  dellTeiy  of  the  poaaesBion  of  real  i 
personal  property,  it  must  require  the  sberill  to  deli^i 
the  posaeasion  of  the  same,  describing  it,  to  the  patty  I'l 
titled  thereto,  and  may,  at  the  same  time,  require  il 
theliS  to  satisfy  any  costs,  damages,  rents,  or  profits,  t 
covered  by  the  same  judgment,  out  of  thu  personal  proj 
erty  of  the  person  against  whom  it  was  rendered,  and  it 
value  of  the  pronertT  tor  which  the  judgment  was  re: 
dered  to  be  apecifled  tharein  if  a  dchvery  thereof  coj 
not  bo  had;  and  if  sufllcient  personal  properly  canni 
be  found,  then  out  of  the  real  property,  as  provided  in  tli 
first  Bubdi vision  of  this  aectloii. 

Wiil— geaeraUyi  see  eec  sin. 

Styls  of  prooBSS,  UUe  af  oonit— compue  lec.  40Tn. 

luaancB^lmproiHr.UCal.  13B:  clerk  reTualDg,  IQ  GaL  tiS:  wltbcr 
dockotUig  ot  Judgmeut,  propor,3]]CaLlST. 

Name  a!  ih«  peofle-tn  CoL  Ell. 

Jadgmflnt— Following  atrictly.  10  Cal.  411. 

BDHDnnsiOK  1.  Sailsff  ihe  iudf-mBnt-aea  41  Cal.  530.  Person 
property  Insofflcloni-C  Ufll.  4T.  Licnof  dockeiad  jnijgnient-scaa! 
"'■■   -" uUon  on,  3T  Cal.  121.   Tranaorip!  of  tha  dotH 


Hled-s 


3.  C^AcntloaagaiaBtihepersDa— seeiec.GStn. 
I.  Monay  or  cnrrency  apoolfled— kind  of,  sec.  a? 
5.  Paraonal  property,  dBllvory  of  peaseiulan  ol 


Q  CKecution  may  be  made  returnable,  at  n" 
,  ilinn  ten  nor  more  than  aixty  days  after  J 
Lf)  slieriff,  to  tiie  clerk  with  whom  the  juill 
lilod.  When  the  exeoution  is  ratumed,  Mi 
0  the  judgment  roll.    If  any  real  e 

r  ills  hand  ns  true  copies,  in  a,  hook  to  be  called  111 
luution  booic,"  which  book  must  be  indexed  with  'h 
IS  of  the  plaintiffs  and  defendants  in  Bxeoutlon,  alpli' 


anaiiged.  and  kept  open  at  all  tinea  during 
ITS  for  tho  inspection  of  the  public  wltbont 
It  i9  evidence  of  tlie  contents  of  the  orlgiDali 
r  tbey  or  any  part  tbereof  may  be  debtroyod  or 


.  -  tliB  poeaea. 

property,  t\ie  dame  inny  be  en- 
B  mil.  »>  DAcuution;  nud  if  tba  ju>lemcotdlref:t 
defendant  be  arrested,  the  cxerutloQ  may  Issue 
ho  person  of  the  judKiQeQC  debtor,  after  tho 
an  execution  against  bis  property  UDiutisllGd  in 
part.  Wlien  tue  iudgmBut  requires  the  sale  of 
the  earns  may  be  enforced  by  a  nrlt  reciting 
iment  or  tbe  material  parts  thereof,  and  directing 
I r  olGcer  to  execute  the  judgraeoC,  byiuakiogtlie 
apjilying  tlie  proceeds  in  confiirmity  therewith, 
le  judgmout  requires  tha  pcrformanee  of  any 
than  as  above  designated,  a  certitled  copy  of  tlia 
t  may  ba  served  upon  the  party  against  whom 
a  ia  rend«roil,  or  upon  the  person  or  officer 
thereby  or  by  law  to  obey  the  same,  and  obedi- 
reto  tnay  be  enforced  by  the  court.  Fin  efCecI 
1874.] 

Ba  of  real  proptiVf—Wril  e/ piuieaiiin  or  renitatlan—tect, 
Cal.KSi  IDCsl.£lli  I0Cal.3;4i23Cal.l42:  MCni.ilS;  ISCikl. 
'■OB;  ai&il.3Ui  340[il.«n;  HCiJ.UG!  UCal.  ITTi^DCal.SIfij 
bO.     H'lVK/aintiaiia-llCal.IMi  IflCaLIH;  Ileal, 87)  IS 

!Vv.VaU,  ApiUSStb,  lew,  sFm.  O.L.J, UV.  Dlipousiied- 
l»li»,ot<!.,nuiyl»,IOC»l.iU!»lC»l.lWl23CBLTl2,S00!afl 
MS:  IIOhLHI;  ]dicCrBer;g.ETenUiiB,Ma.B,119>Feli.l4Ui, 
m  BsainBl  ths  psnon—IC  CaL  411i  le  CiL  1S3:  dlacluusv  cr 


oUiHr  act— Enforcing  obclUtnca,  loc.  1303, 
EZBCOTJON. 

.    AaaistaocB,  wTlt_of--scc.  6S4s. 


ro  property  ander,  sens 


Elds-.ntlalc, 
'  0  lalm— 1 0  iiropcTTy  sol 


SJ."© 
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BOB  of  reatty.  BM  GE08B,  i; 


OroM,  is— wis  ol  realty' 
dnaDitr— Hd.  WB,  ud  nc 
-TO  ■«!.  T08.  Micl  nr- 


TOF.   Form-ii 

•  rt^H.    Impeaflhing  r~ 
Irrijeolaritr  ' 


lylnu^-sci 


deaUi  oF  puty,  sec.  use.  Tims  lar—aeB  tlial  licsd,  Indement- 
lowlDic,  HC  ffa.  and  notei  enforcing,  sec.  EM.  Leanhold— ibso 
tula  ot. uc.  IM.  Lbt7— Bee.  enB.aiia  uole.SEC.  SSlR.  LevlalilB  ia 
nt-Mcteiit.  MandainaB-lii, see.  1(09.  Mannal dcllrBij— propi 
rapatileot,iea.SM,(>!iB;  prciperty  not  capabls  of,  «ec.  oes.  Mor^a] 
BH,  ud  nolea.  Oidar  for  paymanl — at  looaey  by  court,  oik,  ace.  I 
PonontiLtaliin  tlia->4ec.  (i!fln.  Penaual  propnty— «e6]*KoFES 

B , —    -■-— lining.  lea  nnder  Fbopkbtt,  Perxmal  and  R 

..  Prapsity— liable  to.  uc.  SH,  anil  note.    A'xd 

"■     BO/ (rtHpBBo  that  liead!  «aleoI,sm.e:t, 

-■  ^ "'-  ■  -jg  possessEcm  of ,  hc  GBS,  enlHl .  .^,  u 

.le.  Bee.  tHi:  punhaia.  sec.  7iHi:  h 

iMUnliui.  Bee  Ba:.  sdIkL  a,  see.  liBtn .   E 

.„taDU,MC<.S»-(i9}:rlglit3  oI.8e».ei>8-;i)s,    Qua 

kL  114;  t\  CZ  17D;  (I  Ctl.  exi*3  Gat.  2ai.  Beal  proper 
He  nndei  PnorBRTT.  Hnfulllng  HI  Cat.  170.  ReosiTei^Is  aid 
US.  IM,  antML  t.  Bedamptioa— sea.  701-nsi  mitKlcata  of.  eca  C 
TntOATBE  methDa  or.secB.  191,  lla,  TIBi  mauey  tor,  aeo.  Tir^:  a 
ieca. 702,704:  paitlei  WDO  may  eSecC  >£«.  TDIn:  papers  for,  i,ce. 
■lulnotea.'  ttoie  tor.  Eeo.  ISSn,  sec  703.  RDdsmptionei^-Hec.  :9i.  so 
L  BeDta  and  Pioflu— sec.  707,  and  note.  Saoalremeiiu  Id— ^ec. 
and  notes.  Reatitntion, -writ  of-oEc.  <»tii.  Benun  of-sec.  CKI.  i 
note.  BoTiTlng— aec.GSIin.  Balei~<onducted  bow,  boi7.  e94,  anil  nai 
•ee,  also.  Bids,  Cebtii-ioatb.  lupEAomno.  iBriEotrLAiciTT. ' 
Tiqi,  mtuuABEit,  UEDBMrTiav,  Suuuvr's  Debd.  eic.  Sa 
fied  jodsmenl  on— 29  tJal.Nai  Vi  Cat.  U9i  and  aeo  QUASaiNO.  £ 
liae  BBlda-S  Cal.  110.   Setting  off-4a  CaL  110.    Bhniff'i  ^p^^-^ 

70*..  Shorlff'e  dotjee-as ■  — ' 

aec.WSn,    Slay  of— sec.  lia_ ___„ 

U7  proceedinga— sees.  7tl.73l:  appllcatlaa  lOr,  aeca. 


oala  of  sale, leu.  Toon:  byeberia's  deed.a 

R6,uid  see  Skxtino  AamB.  TendilioD 

ie>:  43  Cal.  133.   Veiaela,  against— sec.  ECi.    vena— ami  Toimuie, 

Cal.  373.   Waste— sec.  708,  ami  note.  Writ  of— how  carried  Into  cffe 

lec.  SBlWjsj.   Wrlta— ut  aaslstince,  restitution,  etc.,  see  tbosebaa. 

g  685.  In  all  cases  other  than  for  tbe  recovery 
moDey,  tba  jadgment  may  be  enforced  ot  carried  into  e 
ecatioik  after  the  lapse  of  live  years  from  the  date  of  i 
entry,  by  leave  ot  tijo  court,  upon  motion,  or  by  judgmoi 
for  Ibat  pixrpo.ie,  founded  upoa  supplemental  pleading 
RerlTine  Dxeoation-S  Cal.  513i  97  C-d.  11:  formerly  nppUalu 


Attaclmunt  oaHO— do 


>r  pcraoiial  pnpmtj,retionrT  of— see  Bee. 


"Wher 


the  B 


,  _.  may  be  issued  t. _.   . . 

ty  In  the  Btate.  Wlieru  in  reqnirHS  the  delivery 
r  jieraonal  property,  it  roust  1)6  issued  to  tlm 

tne  county  where  the  property,  or  eomo  part 
13  situated.    ExecutioDS  muy  be  iaaued,  nt  tlie 
e,  to  difietcnt  counties, 
ntr— la  lh6  Slate,  pcoceia  eitends  to,  hoc.  TS. 

All  cooda,  chattelB,  moneys,  and  otber  property, 
I  and  peiEOOali  or  say  interest  therein  of  tlis 
(  debtor,  not  exempt  by  law,  and  ail  property 
sot  property  seized  and  b  eld  under  attaciimeut 
tian.  are  liable  lo  ejceeation.  Sbnrea  and  inter- 
ly  corporation  or  eompnuy,  nnd  debts  and  credits, 

ither  property,  both  real  and  perBonal,  c- 

. — -*i 1 ""rtl  Fironnrtv.  nnd  fil_  _ ... ._ 

bo  attached 

....  I  of  altacli- 

rold  dust  must  be  returned  by  tlio  officer  as  ho 
mey  collected,  at  Its  current  value,  without  en- 
le  Bftroe  to  sale.  Until  a  levy,  property  ia  not 
>y  the  execution. 

Usbls  to  oisontiDn— (7Aa»«M.  poitRbls  property,  cuitodf 
S:  MtKbffaproiMrtT,BCBBBO.  SM.  /nurat.  trust,  B2C»I.ES: 
ite.,10CaLJf8i  fa  CaJ.lUl;  43CbI.I3B[  WCaLOU:  nlodKor'B, 
liidgnicutdelitcir*B,ICBL133;  aClil.  4M;  lICaLi^j  ItiCsl. 
lie:  good  wlli,  ClYll  Corto,  tees.  Bm.  MS.    Cmlraeli, 

jHilleated.  IJ  Cal,  jj    ■    ■  -  -  — ■■■- 


It  capa,ble  of  manual  delivery,  n 


HnplfcUed.  II  CbI.  IS:  Judgmetiti  7 
K&isa;  bntmiiRiUefoieCode.ft 
CiT.  Vsoo.—»». 


'lOoLIWiUCil- 


414.  Bamitiai,  nbm,  me  Cmi  Code,  seca.  1211-1181 ;  ITOd.  Wi  A  dl 
■Ola  trodei't,  MO  asa.  ISU-IS^. 

LsTr-nenoCciecatloiidatearraai.BCBLlM:  nCuLGU;  CCal-ia 
■ndieeltCaLII:  geiienaiT,ieaaec.ii9ln. 

§  689.  If  tbe  property  leTiBd  on  ba  claimed  by  a  thin 
person  as  his  property,  the  nheritt  may  summon  from  In 
cuanty  six  neisoDS  qualified  as  jurors,  between  tl!"  -  "- 
lies,  to  try  tliB  validity  of  the  claim.    Ha  must  nl.Si' 
notice  oflliB  claim  and  of  the  time  of  trial  tothepk' 
who  may  appear  and  contest  the  claim  before  tbi' 
Tbe  jury  and  tbe  witucases  must  be  sworn  by  the  t  . 
and  if  their  Terdict   be  in  favor  of  the  claimant. 

,  --f  proceeQinj 

lucircuu.  J.UII  icca  o!  the  jury,  the  sheriff,  anil  the  wjt 
neasea  must  be  paid  by  the  claimant,  if  tliQ  verdict  It 
against  liim;  otherwise,  by  tbe  plaintiff.  Each  parti 
must  deposit  with  the  sheiiff,  before  ilie  trial,  the  amonn' 
of  bis  fees  and  the  fees  of  the  jury,  and  the  slierifl  musi 
pay  the  same  to  the  prevailing  party. 

Olalmsd  b7  third  petien — notice  and  dcmsnit,!  Cal.  IflO:  eCslD 
?nl.lTi:  I3CBLT3iS3Csl.U3;2eC)U.614iMGaLl»,-3SCtLinl 


3affiolontlndeiimit7-8Ciil.K7;  IJCbI.75 
""    "  vpml  ejecnllons.  8  Cal.  337 


■umiDai;  remedy  ng 

§  690,  Tbe  following  property  is  exempt  from  execu 
tion,  except  as  herein  otberwiso  specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  ot  tnt 
hundred  dollars,  belonging  to  the  jadEUJent  debtor; 

2.  Necessary  household,  tablet  and  kitchen  futuiturE 
belonging  to  the  judgment  debtor,  iaolndiug  one  sewici 
macliine,  stoves,  stove  pipes,  and  furniture,  wearing  fli>- 
parel,  beds,  bedding,  and  bed  steads,  hanging  pictures,  oil 

CalntingB,  and  drawings  drawn  or  painted  by  any  mem- 
ecof  the  family,  nniT  family  portraits  and  tboir  noces- 
sajy  frames,  provisions  actually  provided  for  indiviilmil 
or  lamily  Qse  sufHoient  for  three  months,  and  three  cows 
and  their  sucking  calves,  four  hogs  with  their  suckiug 
pigs,  and  food  for  such  cows  and  bogs  for  one  month; 

3.  Tbe  farming  utensils  or  implements  of  basbandrr 
of  the  judgment  debtor;  nlso,  two  oxen,  or  two  hordes,  ot 
two  mules  and  their  bameaa,  one  cart  or  wagon,  and  food 
for  Bucb  oxen,  horses,  or  mules  for  one  month;  also,  hII 
seed,  grain  or  vegetables  actually  provided,  reaervedi  vt 


SuipoBe  of  planting  oi  Bowfnfint  itny  timo 
igBUE  mnacba,  nut  excecdlDKln  Talus  I  he 
Dndrcil  dollars,  and  seventy-livo  bee-hlvefl, 
and  veliiclB  beloDgiOK  'o  an;  jierKon  wlio  lit 


forth  I 

ETO  hundred  dollars,  and  seventy-llvo  bee-hl 

lOTHB  and  veliiclB  Y~' '--  * ' 

jr  crippled,  and  til 

carry  on  W  irade;  tlie  notarial  seal,  records. 
:  fumituie  of  a  notary  public^  tba  instnimRDts 
t  of  a  Burfieon,  physician,  Burreyor,  or  dentist, 
r  to  the  esercise  of  their  profeaaion,  irlth  tlx'lr 
Dal  librariea  and  neuessary  ofSve  furniture;  llie 
aal  librarieB  of  attotnaya,  judges,  minlsteDi  of 
:l,  editors,  school  teachers,  anil  muiiio  tcacbcn, 
neceBsary  oiHco  fuTQitute;  bI>io,  tlie  inuaical  in- 
a  of  musio  teachelH  actually  used  by  tliem  in 
atruotioDS,  and  all  the  indexea,  ubatracta,  books, 
laps,  and  ofBca  furniture  of  a  searcher  of  record!), 
r  to  be  used  iu  Ills  jirofesHlon; 
cabin  or  dwelllDK  of  a  miner,  not  eiceediug  iu 
I  sum  of  live  hundred  dollais;  also,  his  skiicea, 
se,  windlass,  derrick,  cars,  pumpa,  tools,  imp^e- 
nd  appllaucea  neeeasary  for  carrying  on  any 
perationa.  not  excBeding  In  valite  ina  aggregate 
ve  hundred  dollaia,  and  two  hoises,  mules,  or 
ill  their  harness,  and  food  for  such  liorses,  mules, 
or  one  month,  when  necessary  lo  he  nsed  in  any 
indJnas,  derrick,  car,  pump,  or  hoistint;  gear,  auci 
lining  claim  actually  worked  by  him,  noc  exceed- 
luQ  tue  Bum  of  one  thousand  dollars; 
horses,  two  oxen,  or  two  mules,  and  tho!r  har- 
,  onecart  or  wagon,  one  dray  or  truck,  one  coup^, 
;  or  carriage  for  one  or  two  horses,  by  the  use  of 
:artnian.  dntyman,  truckman,  huckster,  peddler, 
I.  tenmstei-,  or  olUer  laborer  habitually  earns  his 
id  one  liorse  with  vehicle  and  harness,  or  other 
itH,  used  by  a  physician,  surgeon,  constable,  nr 
of  the  gospel,  in  the  legitimate  practice  of  hla 
n  or  husineaa,  with  fooiT  for  such  oxen,  horaea, 
for  one  month; 

Itry  not  exceeding  in  value  twenty-llvo  dot- 
earnings  of  the  judijmeut  debtor  for  his  personal 
rendered  at  any  time  within  thirty  days  next 
e  the  levy  of  execution  or  attachment,  ivhen  it 
by  the  debtor's  allidavit.  or  otherwise,  that  such 
are  necessary  for  the  use  of  hla  family  residing 
ate,  BUppotted  In  whole  or  in  nart  by  his  labor; 


§690 


but  wharo  debta  nre  iocurrert  by  any  such  peraon.  ot  h 
wife  or  family,  foe  the  common  necesaarles  of  life,  tl 
one-lialf  of  Bnoh  earniuga  above  mentioned  are,  nevertb 
less,  Hubject  to  e:(0cution,  gacnialiment,  or  attaobment' 
satish^  debts  ho  incurred; 

1).  The  sLaraa  hcid  by  a  member  of  a  bamestead  asf 
ciation  duly  incorporated,  not  eseeeding  in  vaine  oi 
thousand  dollar,  if  the  person  holding  tbe  shores  is  n 
tlie  oifrner  of  a  liomeateiLd  under  the  laws  of  tbis  Stui 
All  tlie  nautical  instruTneuts  and  'weaiint;  apparel  df  at 
master,  officer,  or  seaman  of  any  steamer  or  otUer  n 
acl; 

10.  AH  moneys,  bene  (its,  prirtleges,  .. 

cruingorln  any  manner  KrowinK  out  of  anjr 
ance  on  the  life  of  the  debtor,  if  the  ai 
paid  do  not  exceed  live  liundred  dollars; 

11.  All  lire  cnRines,  books  and  ladders,  with  tbe  csct 
trmcks.  and  carriiigea,  hose,  buckets,  implementa,  and  a 
paratus  tliereunto  appertaining,  and  all  furniture  bi 
uniforms  of  any  lire  company  or  department  organis 
under  any  laws  of  thin  State: 

12.  All  arms,  uniforms,  and  accoutrement,a  required.  I 
law  to  be  kept  by  any  person,  and  also  one  eun  to  ba  i 
leotod  by  the  debtor: 

13.  All  oourt-hnuaes,  jails,  pui>lio  offices,  and  buildinj 
lots,  grounds,  and  personal  property,  tlie  Hjctures.  fiir[ 
ture,  books,  papers,  and  appurtenances  belonging  ai 
pertaining  to  tbe  jail  and  public  offlres  belonging  to  ai 
county  ot  to  any  city  and  county  of  tbis  Rtate,  and  s 
cemeteries,  pnulin  squares,  parks,  and  places,  publ 
buildings,  town  lialls,  markets,  buildings  for  the  use 
Ore  departmenta  and  military  organiza.tion9,  and  tiia  la 
""■'  grounds  thereto  boloogiog  and  appertaining,  ""■"' 


or  held  by  any 
Huch  town  or  ci 
for  tbe  use  of  any  ( 
der  the  laws  of  thi! 


.  -  incorporated  city,  or  dedicated  I 
health,  ornament,  or  publio  iise,  • 
e  or  military  company  organized  n 


No  article,  however,  or  sneoies  of  property 

a  juiiei 


in  this  section,  is  exempt  from  execution  issued  uptm 

jadgm  eat  recovered  ft  '"   "  '    " 

lorociosaro  of  a  mortg 


a  mortgage  thereon.    [Approved  April  Is 


impt  property— liability  (or. 
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EZEBCKI'IOVS. 

SUBDinsios- 1.    Ohain,  tables,  etc.— 38  CaL  381. 

SUKDivisioir  2.   JXec9aaaxj  fttmitore— 15  CaL  26S;  38  CaL  381. 

BUBDivisioir  8.   Hones  on  £ann— M  CaL  383. 

8UBi>ivi8ioir  4.    Tools  of  workman— 38  CaL  384. 

SUBDrvisios  5.    Mining  apparatus,  38  CaL  384. 

Subdivision  6.  Vehicle  in  nse,  etc.— two  hones,  22  CaL  604;  21 
CaL  82:  43  Cal.  238:  two  nmlcs,  10  CaL  393:  harness,  43  Cal.  238:  wagon, 
5Cal.4l8;  43 Cal. 238:  teamster, 34 CaL 302:  otber]aborer,34Ca].303:  ha- 
bitually earns  his  llTlng,  34  CaL  302;  Fonyth  v.  Bower,  A  Pac.  G.  L.  J. 
337. 

Sttbdivisiok  9.   Homestead  right— what,  37  Cal.  M. 

^  SUBDITIBIOK  10.  Insurance  policy—36  Cal.  542  (before  Amdt.  1878)  I 
41CaL303.  r        /,  x 

§  691.  The  sheriff  most  execute  the  writ  against  the 
property  of  the  jadgment  debtor,  by  levying  on  a  suffi- 
cient amount  of  property,  if  there  be  sufficient,  collecting 
or  selling  the  things  in  action,  and  selling  the  other  prop- 
erty, and  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment.     Any  ex- 
cess in  the  proceeds  over  the  judgment  and  accruing 
coats  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  within  the  view  of  the  sheriff,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sufficient  to 
BAtisfy  the  judgment  and  costs.    [In  effect  July  1st,  1874.] 

Sheriff  mnst  ezecnte  writ— Political  Code,  sec.  4180;  I  CaL  104;  49 
GbL  €61.  Order  to  proceed,  29  CaL  664 ;  49  Cal.  351 :  60  CaL  476.  Apparent 
Vowisum  a$  guide,  6  Cal.  43 ;  12  CaL  73, 226.    WHt  fully  executed,  i  Cal.  25. 

I'O^y— Z4cn  qf  execution  dates  from,  see  sec.  6S8n.  As  satisfaction,  6 
CJU.  1S5:  32  Cal.  131.  Mode  of,  7  CaL  549;  12  Cal.  469:  25  CaL  555;  49  CaL 
*fo;  and  compare  14  Cal.  47 ;  sec.  543,  and  notes.  Attaches  to  what,  see 
4KOFERTY  Liable  to  Exeoutioit, sec.  688n.  On  lands, 37  CaL  122; 
'^Cal.649. 

^•^^ble  interest-sec.  688n;  41  Cal.  325;  42  Cal.  646. 

^^lingsin  action— see  Interest,  Contracts,  under  PBOPBSTy  Llajls 
toS^UcuTioir,  8ec.688n:  18  CaL  436;  34  Cal.  81:  collectinff,  sees.  544, 
'»^  1  CaL  101:  partner's  interest,  Jones  v.  Thompson,  12  Gal.  IPl;  52 
^*  617;  and  generaUy,  see  13  Cal.  626;  43  Cal.  119. 

Selling  property— sec.  694  et  seq. 

paying  over  proceeds— Political  Code,  sec.  4181;  6  Cal.  195;  10  Cal. 
*l>t  21  CaL  170:  surplus,  40  Cal.  408:  labor  claims,  sec.  1206. 

'ttdgment  debtor— indicating  property  to  be  levied  on,  6  Cal.  47. 

'  S  692.  Before  the  sale  of  property  on  execution,  notice 
'w'eof  must  be  given,  as  follows : 
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1.  In  case  of  perishable  property:  bv  postins  written 
notice  of  the  time  and  place  otsale  in  three  pablic  places 
of  the  township  or  city  where  the  sale  is  to  take  plaoe^ 
for  such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  pablic  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  for  not  less  than  five 
nor  more  than  ten  days; 

3.  In  case  of  real  property:  by  posting  a  similar  notice, 
particalarly  describing  the  property,  for  twenty  days,  in 
three  public  places  oi  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county, 
if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  spiscitied  kind  of  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  must  be  the  same  as 
that  speci^ed  in  the  judgment.    [In  effect  July  1st,  1874.] 

Sale  of  vesselSi  notice  of— eecs.  824, 827. 
Sale  without  notice— see  sec.  693. 

SUBDIVISIOS  1.    P«rf*hftM*  p>«pai  ly     ■iila  rmA«ir  alAa^liiyi^trt:,  awe. 

Ml* 

SUBDrvisios  4.  Specified  kind  of  money— «ee  see.  fi82;  sobd.  4, 
and  notes. 

§  693.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  Ave  hundred  dollars  to  the  ag- 
grieved partv,  in  addition  to  his  actual  damages;  and  a 
Serson  willfully  taking  down  or  defacing  the  notice  posted, 
;  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five 
hundred  dollars. 

Wantof  notice— remedy  for,  6  Cftl.  47;  17CaL636:  aggrieved  pv^# 
22  Cal.  263.  -«.  .r- 

§  694.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  nighest  bidder,  between  the  hoois 
of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisfy  the  execution» 
no  more  can  be  sold.  Neither  the  officer  holding  the  exe- 
cution nor  his  deputy  can  become  a  purchaser  or  be  inter* 
ested  in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  propertv,  capable  of  manual  delivery,  it  must 
DO  within  view  of  those  who  attend  the  sale,  and  be  sold 
in  such  parcels  as  are  likely  to  bring  the  highest  price; 
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md  when  the  sale  is  of  real  property,  consistiDg  of  sev- 
3ra.l  known  lots  or  parcels,  they  must  be  sold  separately; 
or,  when  a  portion  of  sach  real  property  is  claimed  by  a 
bhird  person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.  The  judgment  aebtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty, real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles 
^Trliich  can  be  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions. 

Statnte,'  directory— 38  Cal.  654. 

Pablicity  of  sale— 12  Cal.  192. 

Auctioneer— 6herifl  aa.  Political  Code,  sec  3291. 

Sheriff  de  facto— sale  by,  17  Cal.  629. 

Parchaser— for  others,  30  Cal,  586:  Jodgment  creditor  as,  84  CaL  29S: 
plediree  as,  36  Cal.  414:  part  owner  may  be,  7  CaL  588:  19  Cal.  120;  43 
C^7T19:  of  judgment,  18  Cal.  436:  lien  of,  9  Cal.  117:  rights  of,  1  CaL  24; 
9  CaL  366:  bona  fide, 38  Cal.  372. 

Real  property— Sale  in  gross,  6  Cal.  47;  11  CaL  14;  21  Cal.  46;  51  CaL 
U3 ;  Yiffonrex  v.  Murphy,  March  19thf  1880, 5  Pac.  C.  L.  J.  176. 

Impeaching  sale— irregularity,  for,  7  Cal.  160;  18  Cal.  436;  23  CaL  226. 
VigonrexiT.  Murphy,  cited  <»2>ra;  void  Judgment,  under,  8  Cal.  562:  88 
Cal.  428:  sheriff's  return,  not  oasis  for,  5  CaL  53;  6  Cal.  277;  88  CaL  649 ( 
for  fraud,  23  CaL  359. 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  at  any  time  to 
the  highest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Fnrchaaa  money  not  paid— where  balance,  5  Cal.  66:  refusal,  6  CaL 
91 ;  8  Cal.  21 :  failure  prevents  recoipery  against  sheriff,  22  CaL  283. 

Recovery  firom  bidder— 9  Cal.  93;  22  Cal.  511. 

Relief  firom  pnrchase— 16  CaL  550. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

§  698.  When  the  purchaser  of  any  personal  property, 
capable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  making  the  sale  must  deliver  to  the  purchaser 
the  property,  and,  if  desired,  execute  and  deliver  to  him 
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a  certificate  of  the  sale.    Such  certificate  conreys  to  the 
purchaser  all  the  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  levied.  ■ 
Oertiflcate  of  sale—see  next  section. 

§  699.  When  the  parchaser  of  any  personal  property, 
not  capable  of  manual  delivery,  pays  the  purchase-money, 
the  ofiicer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  con- 
veys to  the  purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  the  day  the  execution  or  attadiment 
was  levied. 

Oertiflcate  of  sale— tender  unnecessary,  A  CaL  66;  9  CaL  9S. 

§  700.  Upon  a  sale  of  real  property^,  the  purchaser  is 
BUDStituted  to  and  acquires  all  the  right,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto ;  and  when  the 
estate  is  less  than  a  leasehold  of  two  years'  unexpired, 
term,  the  sale  is  absolute.  In  all  other  cases,  the  prop- 
erty is  subject  to  redemption,  as  provided  in  this  chapter. 
The  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
containing — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel ; 

3.  The  whole  price  paid ; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certilicate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
which  must  be  the  same  as  that  specified  in  the  judgment. 
A  duplicate  of  such  certificate  must  be  filed  by  the  officer 
in  the  office  of  the  recorder  of  the  county. 

Parchaser  at  sale— for  plaintiff,  44  Cal.  530:  lien  of,  9  Cal.  117. 

Title  acquired  by  sale— through  certificate,  4  Cal.  196;  5  Cal.  892;  10 

88Cal.42a. 
Cal.  45;  21 


Absolute  sale  of  leasehold— 31  Cal.  299. 

Subject  to  redemption— 2  Cal.  595;  6  Cal.  173;  9  Cal.  365;  11  CaL  307; 
15  Cal.  516;  21  Cal.  108;  22  Cal.  650;  23  Cal.  16;  38  Cal.  428;  40  CaL- 221. 
Oertiflcate— where  sale  on  credit,  51  Cal.  8:  assignment  of,90  GsL  13Sk 
Specifled  kind  of  money— sec.  682,  subd.  4,  and  notes. 
Duplicate  of  oertiflcate  flled— 31  Cal.  293. 

.  §  701.  Property  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  i>rovided,  by  the  fol* 
lowing  persons,  or  their  successors  in  interest: 
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1.  The  judgment  debtor,  or  his  successor  in  Interest,  in 
the  whole  or  any  part  of  the  property ; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on 
^be  property  sold,  or  on  some  share  or  part  thereof,  sub- 
lequent  to  that  on  which  the  property  was  sold.  The  per- 
sons mcDtioned  in  the  second  subdivision  of  this  section 
ire,  in  this  chapter,  termed  redemptioners. 

Bedexnption— mode  of,  sec.  702  et  $eqj  effect  of,  13  GaL  79. 
SUBDiYisios  1.   Jadgxnent  debtor,  etc.  51  Cal.  539. 
Subdivision  2.  Judgment  creditor— redemption  by,  sec.  1606;  2 
Cal.  d()5;  43  Cal.  193.    Mortgage,  9  CaL  365;  15  CaL  516;  53  CaL  77. 
Sabseqnent  lien— 21  Cal.  106. 

Parties  entitled  to  redeem— sees.  346.  847;  2  Cal.  387:  4  CaL  127;  I 
^.365;  10Cal.M7;  14  CaL  54;  15  CaL  508;  Itf  CaL  580;  21  CaL  108;  21 
CaL  IS;  85  CaL  713;  36  CaL  390;  40  CaL  221. 

§  702.  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
SIX  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  wliich  such  purchase  was 
gade,  the  amount  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Judgment  debtOJ^-«ec.  701,  subd.  1;  47  CaL  82. 

Btedemptioner— sec.  701,  subd.  2;  52  CaL  644. 

^S^hinsiz  months— 21  CaL  392:  one  year  for  redemption  of  fraiv 
«Use,civU  Code,  sec.  392. 

CaL  14;  14  Cal.  559; 


^^j .  kind  of,  4  Cal.  127; 
^ CaL  366;  14  CaL  232. 

Amonnt  of  taxea— 13  Cal.  609;  47  CaL  82. 

§  ^03'  If  property  be  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  alter  the 
^t  redemption,  again  redeem  it  from  the  last  redemp- 
wSS^^'  on  paying  the  sum  paid  on  such  last  redemption, 
Zf  '°^r  per  cent,  thereon  in  addition,  and  the  amount 
01  any  assessment  or  taxes  which  the  last  redemptioner 
^yhave  paid  thereon  after  the  redemption  by  him,  with 
an  1^^  on  such  amount,  and  in  addition  the  amount  of 
*ay  liens  held  by  said  last  redemptioner  prior  to  his  own, 
^in  interest;  but  the  judgment  under  which  the  property 
T^  sold  need  not  be  so  paid  as  a  lien.  The  property  may 
^  agam,  and  as  often  as  a  redemptioner  is  so  disposea^ 
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redeemed  from  tuiy  previona  redemptioner,  within  sl.117 
da;s  after  the  last  redemption,  on  payiag  the  sum  pa.il 
on  the  last  previons  redompUoQ,  with  foor  per  cclf. 
thereon  in  addition,  and  the  amount  of  any  asseesment) 
01  taxes  which  the  last  prsTioua  redomptioDer  paid  sftu 
the  redemption  by  him,  with  interest  thereon,  and  tLa 
amount  of  any  liens,  other  than  the  judgment  under 
which  the  property  waa  sold,  held  by  the  last  redemp- 
tioner  previous  to  hie  own,  with  intereat.  Written  notice 
of  redemption  must  ba  given  to  the  aherifF,  and  a  dupli- 
cate JiledT  with  the  recorder  of  the  county;  and  if  »nr 
taxes  or  assessments  are  paid  liy  the  redemptioner,  ot  if 
he  baa  or  aci^iuirea  any  liun  other  tlian  that  upon  which 
the  redemption  was  made,  notice  thereof  muat  In  lika 
manner  be  given  to  the  aberifl,  and  filed  with  the  recorder; 
and  if  such  notice  be  not  filed,  the  property  may  be  re- 
deemed without  payina;  such  tax.  assessmtint,  or  lien.  II 
no  redemption  be  made  within  six  months  after  the  sal4 
the  purchaser,  or  his  assignee,  is  entitled  to  a  conveyance; 
or,  if  so  redeemed,  whenever  sixty  days  have  elapsed, 
and  no  other  redemption  has  been  made,  and  Dotios 
thereof  given,  and  the  time  for  redemption  has  expired, 
the  last  redcmptioner,  or  his  assigneo,  is  entitled  to  * 
sheri&'s  deed;  but  in  all  cases  tlie  judgment  debtor  sbaU 
have  the  entire  period  of  six  months  from  the  date  of  tlM 
B^e  to  redeem  the  property.  If  thejudgment  debtorn- 
deem,  be  must  make  tbe  same  payments  as  are  reqnired 
to  effect  a  reriemption  by  a  redemptioncr.  It  the  delitor 
redeem,  the  effect  of  tlie  enle  is  terminated,  and  he  is 
restored  to  his  estate.  Upon  a  redemption  by  tbe  debtoi, 
the  person  to  whom  the  payment  is  made  must  execute 
and  deliver  to  him  a  certificate  of  redemption,  acknonl' 
edged  or  proved  before  au  ofBcer  authorized  to  take  M- 
knowledgmeuts  of  conveyances  of  real  property.  Siuli 
certilicate  must  he  filed  and  recorded  in  the  of&ce  of  t^ 
recorder  ot  the  county  in  which  the  property  Is  aituat«, 
and  the  recorder  must  note  the  record  thereot  inthemu- 
gin  of  the  record  of  the  certificate  of  sale.  [In  effect  Jov 
1st,  1874,] 
Sberiff's  deed-(7«>(flili(/.  tSCal.lU;  mitea Riettali Im.De'''^ 
■.■;,.it.il.iWLii till. Ill;  uCal.«W:BCaLIWjlICil.;a 
i  Cil.  m.  t:xB:^led.  uA™  10  b<\2  C»L  128;  II  ClLM' 
" UCal.61li  41CBl.M4i  UtWM. 

'Oal'STS^  i 


taCuLiri':  i::L,:,m-:.i':,  li.'Lie, leOO-'HIt  »CaL'«M|  uiw 
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Oertiflcate  of  redexnptioii— filed,  31  CaL  901:  recorded,  see  Political 
Code,  sec.  4234 :  payment  of  taxes,  17  CaL  476. 

Sum  paid  on  such  last  redemption— see  AxomrT  Ssquibsd  vob 
BsDBKPTioir,  sec.  702». 

§  704.  The  payments  mentioned  in  the  last  two  seo 
tions  may  be  made  to  the  parchasei  or  redemptloner,  or 
for  him,  to  the  officer  who  made  the  sale.  When  the 
judgment  under  which  the  sale  has  been  made  is  payable 
m  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money— see  sec.  6S2,  snbd.  4,  and  note;  28  CaL  655, 
aind  compare  38  Gal.  242. 
Tender  equivalent  to  pa3rment— 17  CaL  476;  87  CaL  223;  53  CaL  77. 

§  705.  A  redemptloner  must  produce  to  the  officer  or 

Sirson,  from  whom  he  seeks  to  redeem,  and  serve  with 
3  notice  to  the  sheriff  : 

1.  A  copy  of  the  docket  of  the  judgment  under  which 
he  claims  tbe  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed, 
or  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of 
the  record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  sub- 
flcrihing  witness  thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Frodnction  of  papers— by  redemptloner,  14  CaL  64;  87  CaL  121;  49 

vol.  193. 

SuBDivisioir  1.   Certified  copy  docket  of  jndgment-^1  Cal.  539. 

§  706.  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
tlve  property  at  the  time  of  sale,  or  entitled  to  possess- 
sion  trfterward,  during  the  period  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 
previously  used;  or  to  use  in  the  ordinary  course  of  hus- 
oandry;  or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  the  property  there- 
for, or  for  the  repair  of  fences,  or  for  fuel  in  his  family, 
while  he  occupies  the  property. 

Until  expiration  of  time  for  redemption— no  change  of  possessionr 
4  CaL  96;  5  CaL  391;  31  Cal.  293. 
-  Waste— sees.  745, 746;  22  CaL  191. 
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t707.  The  purchaser,  from  the  time  of  the  sale  until » 
emptlon,  and  a  redemptioner,  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property 
sold,  or  the  value  ofthe  use  and  occupation  thereof.  Bat 
wlien  any  rents  or  profits  have  been  received  by  the  judg- 
ment creditor  or  purchaser,  or  his  or  their  assig^na,  from 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  fiuch  rents  and  profits  shall  he  a  credit  upon 
the  redemption  money  to  he  paid ;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  such 
purchaser  or  creditor,  or  his  assigns,  a  written  and  veri- 
fied statement  of  the  amounts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 

Rents  from  tenant  in  possession— 8  CaL  892;  21  CaL  135. 

Use  and  occnpation— action  for,  5  Cal.  892;  7  CaL  43;  13  CaL  614;  U 
Cal.  113;  37  Gal.  424;  88  CaL  425;  49  Cal.  165. 

Mortgagor  in  possession— 21  Cal.  233. 

Rents  and  profits-liability  for.  2  Cal.  387;  17  Gal,  696;  22  CaL  IM; 
10  Cal.  425;  31  Cal.  269. 

Tajment  of  taxes- by  part}'  in  possession,  13  CaL  609. 

§  708.  If  the  purchaser  of  real  property  sold  on  execu- 
tion, or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  discharge  of  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.  If  the  purchaser  of  property  at 
sherififs  sale,  or  his  successor  in  interest,  fail  to  recover 
possession,  in  consequence  of  irregularity  in  the  proceed- 
mgs  concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  jari^ 
diction  thereof  must,  after  notice  and  on  motion  of  saco 
party  in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  name  ot  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  with  interest  thereon  from 
the  time  of  payment,  at  the  same  rate  that  the  original 
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jud^^ment  bore ;  and  the  indgment  so  revived  has  the  same 
force  and  effect  as  would  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Reixnbnrsement  on  eviction— 38  Cal.  S77;  and  see  reimbursement, 
wliere  none,  mider  Titls  Aoquiabd  bt  Sheriff's  Dbbj>,  sec.  703ii. 

Inregolarity  in  proceedings— ^rroneoiM  Judgment,  effect  of  re- 
versal, 14  Cal.  667;  34  Cal.  293;  45  CaL  628:  reUef  from,  16  Cal.  660;  21 
Cal.  87 ;  23  CaL  630;  24  Cal.  685. 

ITot  subject  to  ezecntion  and  sale— 47  CsL  602. 
Revival  of  jndgment— 53CaL312. 

§  709.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  adue  pro- 
X>ortlon  of  the  judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  vrithout  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others ;  and  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  oi  one 
of  them,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before  sale,  ne  may  compel  repayment  from  the 
principal;  in  such  case,  the  person  so  paying  or  contrib- 
uting is  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repavment,  if,  within  ten  days  after  his 
payment,  he  file  with  the  clerk  of  the  court  where  the 
judgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  no- 
tice, the  clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 

Subrogation— 17  CaL  245. 

Oontribntion  by  cosurety— primary  liability,  53  CaL  686b 

Cons  Crv.  Froo.— »8. 
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CHAPTER  n. 

PROCBEDINaS   aXTPPTiTSMyiWTART  TO  THE 

BXBCUTION. 


714. 
7U. 

716. 

717. 

718. 
719. 
720. 


S721. 


Debtor  reqnired  to  answer  coneemlng  his  property,  when. 
Proceedings  to  compel  debtor  to  sppeu*.  In  what  cases  he  m$j 

be  arreted.  What  ball  may  be  given. 
Any  debtor  of  the  Judgment  debtor  may  pay  the  latter^  creditor. 
Examination  of  debtors  of  lodgment  debtor,  or  of  those  haTlng 

property  belonging  to  bun. 
Witnesses  required  to  testify. 
Judge  may  order  property  to  be  applied  on  execution. 
Proceedings  upon  claim  of  another  party  to  property*  or  on  d^ 

nial  of  indebtedness  to  Judgment  debtor. 
Disobedience  of  orders,  how  punished. 


§  714.  When  an  execution  against  property  of  the  Judg- 
ment debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  sheriff 
of  the  county  where  tbe  judgment  roll  is  filed,  is  returned 
unsatislied  in  whole  or  in  part,  the  judgment  creditor,  at 
any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
judge,  or  a  referee  appointed  b^  him,  at  a  time  and  place 
specified  in  the  order;  but  no  judgment  debtor  must  be 
required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides,    [in  effect  March  9th,  1880.] 

Supplementary  proceedings— scope  of,  7  CaL  187;  41  CaL  298. 

Referee— 7  Cal.  187. 

Oonduct  of  examination— sec  718  and  note. 

Receiver— aiding  proceedings,  sec.  664,  subd.  4  s  26  GaL  681. 

§  715.  After  the  issuing  of  an  execution  against  prop- 
erty, and  upon  proof,  b^  affidavit  of  a  party  or  otherwise^ 
to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg* 
ment  debtor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such 
judge  may,  by  an  order,  require  the  judgment  debtor  to  ' 
appear,  at  a  specified  time  and  place,  before  such  judgOi 
or  a  referee  appointed  by  him,  to  answer  concerning  tiie 
same;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment^  as  are  provided 
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Upon  tbe  return  of  an  execution.  Instead  of  the  order 
requiring  the  attendance  of  the  judgment  debtor,  the 
judge  may,  upon  affidavit  of  the  judgment  creditor,  his 
fteent,  or  attorney,  if  it  appear  to  him  that  there  is  danger 
of  the  debtor  absconding,  order  the  sheriff  to  arrest  the 
debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  sufficient  surety,  that  he  Will  attend 
from  time  to  time  before  the  jadge  or  referee,  as  may  be 
directed  during  the  pendency  oi  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean- 
time dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In  default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison.  [In  effect  March 
9th,  1880.] 

Appear  and  answer— sec.  718  and  note. 

Application  of  propertf-^f  Jadffment  debtor,  to  satlsfaetlon  of 
judgment,  sec.  719. 

Aneat  of  debtor— as  proTisional  remedy,  sees.  478-4KM. 

Discharge  of  persons  imprisoned— on  civU  process,  sees.  1143-1164. 

§  716.  After  the  issuing  of  an  execution  against  prop- 
erty, and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  slierifl  the  amount  of  his 
debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  execution;  and  the  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  so  paid. 

Strict  construction—^  Cal.  025. 

Attachment,  as  to-Ksompare  see.  544. 

§  717.  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  or  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge^ 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  specified  time  and  place  before  him,  or  a 
reieree  appointed  by  him,  and  answer  concerning  the 
same. 

Gamisheey  answer  of— 3  Cal.  25S;  4  Cal.  409;  5  Gal.  118. 

Garnishment— equitable  demands  not  subject  of,  compare  85  CaL. 
ns:  none,  of  money  In  custody  of  tbe  law,  3  Cal.  363:  otherwise,  of  dis- 
tributed share  of  estate,  35  Cal.  392,  My.  P.  Rep.  100. 

718.  Witnesses  may  be  required  to  appear  and  tes- 
y  before  the  judge  or  referee,  upon  any  proceeding  un« 
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der  this  chapter,  in  the  same  manner  as  upon  the  trial  d 

an  issne. 

Oondnct  of  examination— 41  CaL  298. 

Witnessea— excnse  for  absence.  6  CaL  82:  examination  of,  41  Gd.  Wt 
rights  and  duties  of,  sees.  2064-2070. 

^  719.  The  judge  or  referee  may  order  any  property  of 
a  judgment  debtor,  not  exempt  from  execution,  Id  the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the 
judgment  debtor,  to  be  applied  toward  the  satisfaction  of 
the  judgment. 

Order  to  apply  property-5  CaL  118:  6 CaL  16;  26  Cai.581;  47  Oimi 
51  Cal.  601. 

In  the  hands  of  another^-60  Cal.  101. 

Exempt  from  execation— sec.  690  and  note. 

§  720.  If  it  appear  that  a  person  or  corporation,  alleged 
toliave  property  of  the  judgment  debtor,  or  to  be  indebted 
to  him,  claims  an  interest  in  the  property  adverse  to  hiiOf 
or  denies  the  debt,  the  court  or  judge  may  authorize,  by 
an  order  made  to  that  effect,  the  judgment  creditor  to  iO' 
stltute  an  action  against  such  person  or  corporation  for 
the  recovery  of  such  interest  or  debt;  and  the  court  or 
judge  may,  oy  order,  forbid  a  transfer  or  other  disposition 
of  such  interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be  modjf  ed 
or  vacated  by  the  judge  granting  the  same,  or  the  court 
in  which  the  action  is  brought,  at  any  time,  upon  sach 
terms  as  may  be  just. 

Denial  of  debt— order  to  pay,  Improper,  61  Cal.  601. 

Sham  claim— M  CaL  622. 

Anthorizing  action— only  when  clear  case,  6  Cal.  294 ;  and  see  Siux 
Claiic,  supra. 

Discharge  of  garnishee— and  discontinuance,  8  Cal.  258. 

§  721.  If  any  person,  party,  or  witness  disobey  an  i^' 
der  of  the  referee,  properly  made,  in  the  proceedings  be- 
fore him  under  this  chapter,  he  may  be  punished  by  tne 
court  or  judge  ordering  the  reference,  for  a  contempt 

Contempt— sec.  1209  et  seq. 


TITLE  X. 

Actions  in  Particular  Cases. 

Chap.     L    Actions  for  the  foreclosure  of  mortgac^es. 

H.    Actions  for  nuisance,  waste,  and  wiilful  tres* 
pass,  in  certain  cases,  on  real  property. 
TTT-    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
rV.    Actions  for  the  partition  of  real  property. 
y.    Actions  for  the  usurpation  of  an  ofiice  or  f ran« 

chise. 
YI.    Of  actions   against   steamers,  yessels,  and 
boats. 

[269] 
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CHAPTER  L 

ACTIONS  FOR  THB  FORECLOSURB  OF 

MORXaAaHB. 

726.  Proceedings  In  foreclosure  salts. 

727.  Surplus  money  to  be  deposited  in  court. 
S  728.  Froceedings  when  debt  secured  falls  due  at  different  tlmeSi 
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§  726.  There  can  be  bat  one  action  for  the  recovery  of  I 
any  debt,  or  the  enforcement  of  any  right  secared  bri 
mortgage  upon  real  estate  or  personal  property,  whickl 
action  must  be  in  accordance  with  the  provisions  of  tbi9i| 
chapter.    In  such  action,  the  court  may,  by  its  judgment,, 
direct  a  sale  of  the  incumbered  property  (or  so  mach. 
thereof  as  may  be  necessary),  and  the  application  of  the  | 
proceeds  of  the  sale  to  the  payment  of  tiie  costs  of  tbe 
court  and  the  expenses  of  tiie  sale,  and  the  amount  dae 
to  the  plaintiff;  and  if  it  appear  from  the  sheriff's  return 
that  the  proceeds  are  insumcieut,  and  a  balance  still  re- 
mains  due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  liar 
ble  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  oe  issued.    No  person  holding  a  conveyance 
from  or  under  the  mortgagor  of  the  property  mortgaged, 
or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  party 
to  such  action;  and  the  judgment  therein  rendered,  and 
the  proceedings  therein  had,  are  as  conclusive  a^inst  tbe 

Earty  holding  such  unrecorded  conveyance  or  lien  as  if 
e  had  been  made  a  party  to  the  action. 

FORECLOSURE  OF  MORXaAaES. 

One  action  only— sec.  744;  24  Cal.  382;  26  Cal.579;  27  OaL  603:  bat  see 
Harden  v.  Ware.  April  7th,  1880, 5  Fac.  C.  L.  J.  317;  Auld  v.  Stoddard. 
AprU  20tb,  1880, 5  Pac.  C.  L.  J.  327. 

Enforcement  of  mortgage— 5cope  <if  aelionf  9  Cal.  133, 365;  14  CaH 
461, 659;  18  Cal.  465;  21  Cal.  87;  53  Cal.  99, 267, 456;  and  see  Pen<mal  U9- 
bility,  under  JuDOMBifT  for  deficiency,  note,  supra:  complaint,  M 
Cal.  229;  28  Cal.  226;  46  Cal.  222;  and  generally,  see  sec.  426,  and  notes: 
parties,  see  note,  irifra.  Heal  estate,  on,  see  MOBTOAGB  GSNBRALLT» 
note,  infra.  Personal  property,  on,  see  Civil  Code,  sec.  2967:  27  CaL  fSH 
pledge,  see  Civil  Code,  sec.  3011. 
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Xadgment  of  foreclosure— Z>eefee.  form  and  scope  of.  11  CaL  11,  M0$ 
14  Cal.  156;  16  Cal.  461, 559;  18  Cal.  460;  21  Cal.  589;  25  Cal.  337:  27  CaL 418; 
29  CaL  385;  Levistoti  v.  Swan.  33  CaL  480;  3S)  CaL  304,504;  46  Cal.  638:  de- 
fault, on.  6  CaL  173;  10  Cal.  442:  effect  of,  5  Cal.  337:  »  Cal.  365, 436;  11 
Cal.  14:  14  CaL  634. 640;  15  CaL  313:  16  CaL  105:  21  CaL  103;  23  Cal.  16:  27 
Cal.  5B6;  49  Cal.  50, 243, 676;  51  Cal.  242;  53  Cal.  557.  Enforcement  €/,  30 
Cal.  969;  Leviston  v.  Swau,33  CaL  480;  37  Cal.  223;  al;M>see  Writ  of 
JLssiSTANOB,  sec.  684n,  aiid  notes,  infra,  on  Salb,  Amouitt  Dub, 
PKS8ONAi.JUD0iCBHT,etc.  i2ece»o«r,6  CaL99;  and  see  sec.  564.  subU. 
2.      Wcutet  sec.  745. 

Sale  of  incumbered  property— 17  CaL  636;  24  CaL  505;  30  Cal.  367;  49 
Cal.  60:  execution  sales,  generally,  sec.  694  et  sea.:  fixtures,  10 CaL  258: 
installments,  sec.  728:  power  of  sale,  when,  2  Cal.  387;  17  Cal.  589:  22 
Cal.  116:  reaemption,sec.700«<<«g.j6Cal.  174:  14  CaL55:i:  21  CaL  108; 
22  Cal.  330:  23  Cal.  16;  83  CaL  92;  STCal.  648;  35  Gal.  713;  40  Cal.  58, 221 ;  45 
CaL  128;  50  CaL  549. 

Application  of  proceeds— 7  CaL  84,  and  see  following  notes. 

Costs— generally,  sees.  1021-1039. 

Amount  due  to  plsdnUff-^Ascertmntng,  6  CaL  416.    Couiuel  feet,  gen* 
eraUy,  sec.  1500;  48  CaL  am,  494;  51  Cal.  242:  fixed  by  court.  Stats.  1874, 

?t.  707 :  stipulated,  formerly,  5  Cal.  435, 492 ;  42  CaL  494.    Gold  coin,  31  CaL 
8.    Improvementtt  32  Cal.  397.    Interest,  2  Cal.  597;  5  Cal.  416;  6  Cal.  155; 
9CaLm    rare«,42Ca].  494. 

Judgment  for  deficiency—  Wlien  proper,  21  Cal.  76.  Docketing  bal* 
once,  30  Cal.  623.  Sheriff^  return,  49  Cal.  233;  60  Cal.  511;  53  CaL  664. 
Peraonal  liability,  1  CaL  S5l;  10  Cal.  265;  22  CaL  116;  33  Cal.  480:  34  Cal. 
548:  S5  Cal.  141;  42  Cal.  174;  51  Cal.  242;  Alexander  v.  Bouton,  Hay  1st, 
1^,  5  Pac.  C.  L.  J.  400.  Lien,  16  Cal.  403;  25  Cal.  337;  28  Cal.  520;  39  Cal. 
304 ;  50  Cal.  511.    Set-off,  23  Cal.  596. 

Parties— sees.  378.  379,  383,  389:  4  Cal.  197:  9  Cal.  96, 133;  10  CaL  547; 
Montgomenr  v.  Tutt,  11  CaL  307;  12  Cal.  351;  13  Cal.  13:  14  Cal.  212;  15 
Cal.4§3:  16  Cal,  461, 580;  17  CaL  578;  18  CaL  473,  491,  650;  21  CaL  87,  595: 
23  CaL  106:  24  CaL  379,505;  25  Cal.  154;  28  Cal.  194,  226;  29  CaL  253;  30 
Gal.  401;  33  Cal.  256, 235;  36  Cal.  390;  37  CaL  223;  39  Gal.  58;  Carpenter  v. 
Brenham,  40  Cal.  221;  43  CaL  159;  45  CaL  433, 534;  49  Cal.  676;  53  CaL 
15, 375:  where  unrecorded  conveyance,  49  CaL  678. 

Mortgage,  generally— see  Civil  Code,  sees.  2920-3971 :  construction 
of,  sec.  744  and  notes:  estate,  i^^ainst  property  of,  sees.  1493fi,  1500, 
1569, 1570:  limitations,  sec.  812»:  U»  pendens,  sec.  409  a>id  notes. 

§  727.  If  there  be  Btirplus  money  remainino:  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  in- 
cumbrance, with  costs,  the  court  may  cause  the  same  to 
be  paid  to  the  person  entitled  to  it,  and  in  the  meantime 
may  direct  it  to  be  deposited  in  court. 

Deposit  in  court— sees.  573, 574, 2104. 

§  72&  If  the  debt  for  which  the  mortgage,  lien,  or  in- 
cumbrance is  held,  is  not  all  due,  so  soon  as  sufficient  of 
the  property  has  been  sold  to  pay  the  amount  due,  with 
costs,  toe  sale  must  cease;  and  afterward,  as  often  as 
more  becomes  due,  for  principal  or  interest,  the  court 
,    may,  on  motion,  order  more  to  be  sold.    But  if  the  prop- 
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erty  cannot  be  Bold  in  portions,  without  injury  to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
stance,  and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 

Xnstallments-lS  CaL  660;  23  CiO.  16;  S8  CaL  249;  45  CaL  169;  atso^iee 
]ACaL4M. 
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chapter  il 

acnowb  for  nuisance,  "wastb  and 

"wuo^puim  trespass,  in  certain 

cases,  on  real  propertt. 

!  731.  Nuisance  defined,  and  actions  for. 

732.  Waste,  actions  for. 
'  733.  Trespass  for  cutting  or  carrying  off  trees,  etc..  actions  for. 
'  T34.  Measnre  of  damages  in  certain  cases  under  the  last  section. 

I  7S&  Damages  In  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  731.  Anything  which  is  iujurloas  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  ohstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  tlie  comfort- 
able enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be  brought  by  any 
person  whose  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance;  and  by 
theiadgment,  the  nuisance  may  be  enjoined  or  abated,  as 
'weu  as  damages  recovered. 

^Nuisance— definition,  compare  Ciyil  Code,  sec.  9479:  also,  see  Civil 
Code.  sees.  3482-3483, 3490:  enjoining.  3  Cal.  00;  6  Cal.  108:  8  Cal.  302;  23 
pal.  491;  Payne  v.  McKlnley,  AprU  17tb,  1880, 6  Fac.  C.  L  J.  300:  abat- 
^/,MCai.  829;  41  Cal.  fiM;  61  Cal.  416:  damages,  CivU  Code,  sec  3484; 
41  CaL  SH. 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit 
waste  thereon,  any  person  aggrieved  b^  the  waste  may 
^^Qg  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  treble  damages. 

.Waste— damages  for, 6 Cal. 239, and  see  sec 746:  enjoining, see  sec 
7i5>  and  IS  CalTlOT;  24  CaL  467;  34  Cal.  14. 

§  733.  Any  person  who  cuts  down  or  carries  off  any 
Wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  caltivated  grounds;  or 
on  the  commons  or  pablic  grounds  of  any  city  or  town,  or 
on  the  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  or  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
niay  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 
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TnapUM  npon  timber,  etc— 6  CaL  163;  51  Cal.  903:  troTer  Vm,i\ 
CaLiBL 

§  734.  Nothing  in  the  last  section  authorizes  therecor* 
ery  of  more  than  the  just  value  of  the  timber  taken  bm 
uncultivated  woodland,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

§  735.  If  a  person  recover  damages  for  a  forcible  (Y 
unlawful  entry  in  or  upon,  or  detention  of,  any  buildiitf 
or  any  cultivated  real  property,  judgment  may  oe  enterw 
for  three  times  the  amount  at  which  the  actual  damagei 
are  assessed. 

Forcible  entry— and  unlawful  detainer,  treble  damages,  sec  1174;  f 
CaL  63, 161  i  U  CaL  149;  23  CaL  87ft;  25  CaL  262. 
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CHAPTER  m 

Lcnoirs   TO  BimsRMJxm  coNFUCTiNa 

CLAIMS  TO  REAL  FROPERT7,  AND 
OTSBR  PROVISIONS  RELATING  TO 
ACTIONS    CONCERNINa   REAL    ESTATE. 

1 738.  Parties  to  an  action  to  quiet  title. 

r  739.  When  plaintiff  cannot  recover  costs. 

t740.  If  plaintiff's  title  terminates  pending  the  suit,  what  he  may 

recover,  and  how  Terdlct  and  Judgment  to  be. 
I  741.  When  value  of  improvements  can  be  allowed  as  a  set-off. 
I  742.  An  order  may  be  made  to  allow  a  party  to  survey  and  measure 

the  land  in  dispute. 
)  14^.  Order,  what  to  contain  and  how  served.   If  unnecessary  Injury 

done,  Che  party  surveying  to  t>e  liable  therefor. 
i  744.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever  its 

terms. 
(74S.  When  court  may  grant  injunction:  during  foreclosure,  after 

sale  on  execution,  before  conveyance. 
i  746.  Damages  may  be  recovered  for  injury  to  the  possession  after 

sale  and  before  delivery  of  possession. 
I  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
\  14&.  Mining  claims,  actions  concerning  to  bo  governed  by  local  rules. 

§,738b  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  claim. 

Action  to  quiet  title—before  Code,  plaiptiff 's  possession  essential, 
t^a^  181:  6  Gal.  33;  7  Cal.  319;  12  Cal.  298.299;  13  Cat.  107.621;  14  Cal. 
279;  15  Cal.  127;  Curtis  v.  Sutter,  15  Cal.  259;  17  Cal.  149, 461;  21  Cal.  342, 
M4:  23  Cal. 71;  25  Cal.  437;  28  Cal.  194.  6i5;  29  CaL  190;  30  Cal.  662;  32 
Ca^.  109.  620;  34  Cal.  365,558,563;  35  Cal.  30:  36  Cal.  813;  37  Cal.  282;  38 
^.  679:  39  Cal.  13:  40  Cal.  58;  43  Cal.  83;  46  Cal.  162:  shice  Code,  other- 
^, 46 Cal.  556;  48  Cal.  623;  49  CaL  856, 517:  60  Cal.  485. 619;  51  Cal.  801 : 
0^  CaL  430, 605;  53  CaL  18, 395, 649:  gener^y,  see  citations  before  and 
«nce  Code,  supra. 

Obligations— determining  claim  to,  sec.  1050. 

§  739.  If  the  defendant  in  such  action  disclaim  in  his 
answer  any  Interest  or  estate  in  the  property,  or  suffer 
lad^ent  to  be  taken  against  him  without  answer,  the 
plaintiff  cannot  recover  costs. 

Disclaimer-14  Cal.  609;  17  CaL  262;  22  CaL  105;  27  CaL  881;  84  Cal.  663. 

S  740.  In  an  action  for  the  recovery  of  real  property, 
^uere  the  plaintiff  shows  a  fight  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  tight 
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has  tenninated  during  the  pendency^  of  the  action,  the 
verdict  and  Judgment  must  be  accordmg  to  the  fact,  and 
tbe  plaintiff  may  recover  damages  for  withliolding  tilt 
property. 

Oommenoement  of  action— right  to  recover  at,  14  Gal.  465:  tttH 
subsequently  acquired,  27  CaL239;  30  CaL467;  89  CaL354:  41  CaLSts 
47  Cal.  437. 

Termination  of  right— 22  CaL  513. 

Pendency  of  action— eec  1049. 

Damages— eee  51  Gal.  112. 

§  74X  When  damages  are  claimed  for  withholding  the 

{)roperty  recovered,  upon  which  permanent  ImprovemeDls 
lave  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages. 
Damages  for  withholding— 28  Cal.  484. 

Improvements— setting  off  value  of,  2  Cal.  145;  5  Gal.  319;  8  OaL  165» 
511:  14  Cal.  465;  18  Gal.  217, 694;  25  Cal.  41;  29  Gal.  160, 330;  31  CaL  487;  tf 
Cal.  346;  47  Cal.  66;  51  Cal.  112. 

§  742.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  for  damages  for  an  injory 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  tbe  ac- 
tion, even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to  the  actios. 
[In  effect  March  10th,  1880.J 

Orders,  motions,  etc.— sec.  1003  et  seq. 

§  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  snch 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

§  744.  A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  \  o  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  and  sale. 

Oonstmction  of  section— under  Practice  Act,  23  GaL  16;  29  CaL  iSS. 

Oonveyance  deemed  mortgage— Z)eed  eg^parently  absoUtU,80  coDf 
stnied:  Civil  Code,  sec.  2925:  10  Gal.  197;  22  Cal.  116:  24  GaL  385;  SO  GaL 
685:  31  Cal.  806;  S3  Cal.  333;  46  Cal.  299:  proof ,  Civil  Code,  sec.  2925;  13 
CaL  116;  15  Cal.  287;  27  Cal.  18,603;  29  Cal  18;  33  GaL  686;  36  CaL  88: » 


COlfFLICTINO  OliAXMS.  SS  745-8 


.  454;  41  CaL  22:  43  CaL  496;  60  Cal.  207:  test.  42  Col.  109:  Drereqais- 
"  '  119.    Condt^tono/ eottv^once,  like  construction,  &  Cal.  255: 


^xtgage  mere  security.  9  CaL  365;  16  Cal.  461 ;  17  Cal.  589:  21  CaL  609. 

" Whatever  its  terms,  17  Cal.  589.    Mortgagees  possession,  Civil  Code,  sec. 

r7;  15  Cal.  287;  22  CaL  255, 330;  24  CaL  472;  28  Cal.  809.  Contrary  eon- 
ry-^aurftdn,  when,  14  CaL  256, 428;  18  CaL  118;  26  Cal.  590;  80  Cal.  289;  33 
_laal.  383;  38  Cal.  686;  42  CaL  75, 236;  43  CaL  607;  60  CaL  23:  burden  of 
pvoof >  63  Cal.  395. 

S  745.  The  court  may  by  injunction,  on  good  cause 
»«.T^owzi,  restrain  the  party  in  possession  from  doing  any 
SLCt  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  he- 
Core  a  conveyance. 

Injunction— generaUy,  sees.  625-683. 

HeceiTer— sec.  564,  snbd.  2. 

Waste-Ciyil  Code,  sec.  2929:  10  CaL  265:  24  Cal.  467:  Boiflnrnt  v. 
&xrtn,  27  Cal.  433:  fixtures,  10  CaL  256;  14  CaL  72;  23  Cal.  20O. 

Foreclosure  of  mortgage— sec.  726  and  note. 

ZSzecntion  sales— sec.  694  et  seg. 

§  746.  When  real  property  has  been  sold  on  execution, 
"t^he  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 

See  note  on  Waste  to  sec.  745. 

§  747.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
fUienation  made  by  such  person,  either  before  or  after  the 
commencement  of  the  action. 

Ziis  pendena-«ec  409  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
be  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim;  and  such  customs,  usages,  or  regulations,  when  not 
in  conflict  with  the  laws  of  this  State,  must  govern  the  de- 
cision of  the  action. 

Mining  customs,  rules,  eto.— 3  CaL  224;  6  Cal.  435;  12  Cal.  426, 534; 
A  CaL  378;  15  Cal.  152;  16  Cal.  383:  17  Cal.  107:  18  Cal.  47,  582;  20  CaL 
19a;  23  CaL  215;  26  Cal.  627;  31  CaL  36^ ;  35  Cal.  30;  86  CaL  219;  42  Cal.62& 
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CHAPTEB  IV. 
ACTIONS  FOR  THE  PARTITION  OF   REAL 


782.  "Who  may  bring  actions  for  partition. 

753.  Interests  of  allparties  must  be  set  f ortb  in  tiie  complaint. 

754.  Llen-holders  not  of  record  need  not  be  made  parties. 

755.  Plaintiff  must  file  notice  of  litpeadeak. 

756.  Summons  must  be  addressed  to  all  persons  Interested  In  tiie 
property. 

757.  Unknown  parties  may  be  senred  by  publication. 

758.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  the  action. 

760.  Partlalpartltion. 

761.  Lien-holders  must  be  made  parties,  or  a  referee  be  appointed  to 
ascertain  their  rights. 

S  762.  Lien-holders  must  be  notilied  to  appear  before  the  refoee  ap> 

pointed. 
S  76S.   The  court  may  order  a  sale  or  partition,  and  appoint  referees 

therefor. 
S  764.  Partition  must  be  made  according  to  the  rights  of  the  parties, 

as  determined  by  the  court. 
S  765.  Beferees  must  make  a  report  of  their  proceedings. 
S  766.  The  court  may  sot  aside  or  affirm  report,  and  enter  Judgment 

thereon,    upon  whom  judgment  to  be  conclusive. 

i767.  Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 
768.  Expenses  of  partition  must  be  apportioned  among  the  parties. 
769.  A  lien  on  an  undivided  interest  of  any  party  is  a  charge  only  on 
the  share  assigned  to  such  party. 
S  770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  property 

not  sold,  when  not  all  sold. 
I  771.  Application  of  proceeds  of  sale  of  incumliered  property. 
S  773.  Party  holding  other  securities  may  be  required  first  toexliaiist 

them. 
\  773.  Proceeds  of  sale,  disposition  of. 

S  774.  When  paid  into  court,  the  cause  may  lie  contlnned  for  the  de- 
termination of  the  claims  of  the  parties. 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  the  terms  of  sale  or  credit. 

777.  Beferees  may  take  securities  for  purchase-money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 

i779.  The  court  may  fix  such  compensation. 
780.  The  court  must  protect  tenants  unknown. 
781.  The  court  must  ascertain  and  secure  the  value  of  future  contin- 
gent or  vested  Interests. 
S  782.  Terms  of  sale  must  be  made  known  at  the  time.  Lots  most  be 

sold  separately. 
!  783.  Who  may  not  be  purchasers. 
!  784.  Bef  eree  must  make  a  report  of  the  sale  to  the  coort.- 
I  785.  If  confirmed,  conveyances  may  be  executed. 
I  786.  Proceeding  if  a  lien-holder  become  a  piurcliaser. 
i  787.  Conveyance  must  be  recorded,  and  will  he  a  \as  against  parties. 
I  788.  Proceeds  of  sale  belonging  to  parties  unknown  most  be  lnTerte4 
for  their  benefit. 
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fr  780.  Inyestment  mtut  be  made  In  tbe  name  of  the  elerk  of  the 

eonnty. 
§  790.  "When  the  Interests  of  the  imrties  are  ascertained,  secnrltles 

must  be  taken  In  their  names. 

f791.  IMitles  of  the  clerk  making  investments. 
792.  "When  uneqaal  partition  £1  ordered,  compensation  may  be  ad« 
judged  in  certain  cases. 

fTM.  The  sliare  of  an  infant  may  be  paid  to  his  guardian. 
794.  The  guardian  of  an  insane  person  may  receive  the  proceeds  of 
such  party's  Interest. 
S  795.  A  guardian  may  consent  to  partition  wlthoot  action,  and  exe- 

S  796.  Costs  of  partition  a  lien  upon  shares  of  partners. 
«  797.  The  court,  by  consent,  may  appoint  a  sii^le  referee. 
796.  Expenses  of  previous  litigation  for  common  benefit  allowed. 

799.  Abstract  of  title  in  action  for  partition^when  cost  of  allowed. 

800.  Abstract,  how  made  and  verified. 

801.  Interest  allowed  on  disbursements  made  under  direction  of  the 
court. 

§  752.  When  several  cotenants  hold  and  are  in  pos- 
session of  real  property  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  whicn  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  such 
property,  or  a  part  thereof,  if  it  appear  that  a  partition 
cannot  oe  made  without  great  prejudice  to  the  owners. 

Ftoceedings  for  partition— are  special  and  statutory,  19  CaL  210 1 
equitable  character,  85  Cal.  576;  delayed,  when,  21  Cal.  191. 

Object  of  partition— 27  CaL  01 ;  35  Cal.  576. 

Tenants  in  common— eeeklng  partition,  etc.,  8  Cal.  50;  96 CaL  112:  37 
CaL  520. 

Estate  of  inheritance,  etc.— mining  interests,  23  Cal.  501. 

Collateral  relief— taking  account,  etc.,  16  Cal.  464;  26  Cal.  69. 

Parol  partition— 24  Cal.  218, 268;  27  Cal.  418;  46  Cal.  861;  Laaterm&n 

V.  Williams,  June  4th,  1880, 5  I'ac.  C.  L.  J.  527. 

Partition  of  easements— Civil  Code,  sec.  807. 

§  753.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  par> 
ties,  or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named, 
that  fact  must  be  set  forth  in  the  complaint. 

Complaint  in  partition—^  Cal.  69;  27  Cal.  329;  40  Cal.  493;  48  CaL 
394;  Lanterman  v.  Williams,  June  4th,  1880,5  Fac.  C.  L.  J.  527:  com* 
plaint  generally,  sec  426,  and  notes.    Parties,  sec.  754;  27  Cal.  829;  88 
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CaL  676;  9S  Cal.  112;  88  Cal.  698:  sees.  S84. 3S7;  and  grenerally,  seei 
389.  Vttknown  per$ofu,  use  of  fictitious  names,  sec.  474;  and  as  to 
mons,  see  sec.  756. 

Abstract  of  title— procured  before  salt,  sec.  799. 

§  754.  No  person  having  a  conveyance  of  or  claiming 
a  lien  on  the  property,  or  some  part  of  it,  need  be  made  a 
party  to  the  action,  unless  such  conveyance  or  lien  appear 
of  record. 

Parties— see  under  CouPLAiirT  nr  PABTiTiONt  sec.  753i». 

§  755.  Immediately  after  filing  the  complaint  in  the 
Superior  Court,  the  plaintiff  must  record  in  the  office  of 
the  recorder  of  the  county,  or  of  the  several  counties  in 
which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties  so  far 
as  known,  the  object  of  the  action,  and  a  description  of 
the  property  to  be  affected  thereby.  From  the  time  of 
filing  such  notice  for  record,' all  persons  shall  be  deemed 
to  have  notice  of  the  pendency  of  the  action.  [In  effect 
March  10th,  1880.] 

Lis  pendens— sec.  409  and  notes. 

§  756.  The  summons  must  be  directed  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  thereof;  and  generally,  to  all  persons 
unknown  who  have  or  claim  any  interest  in  the  property. 

Summons  in  partition— 35  Cal.  587 :  generally,  sees.  405-416;  and  as  to 
contents,  see  sec.  407  and  note. 

§  757.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  State, 
or  cannot  be  found  therein,  and  such  fact  is  made  to  ap- 
pear by  affidavit,  the  summons  may  be  served  on  sncli 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  action. 

Service  by  publication— sees.  412, 413,  and  notes. 

§  758.  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  particularly,  the  origin,  nature, 
and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same,  and  the  sum  re- 
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mainixiff  dae  tbereon;  also  whether  the  same  has  "been 
Becnrea  in  any  other  wav  or  not;  and  if  secured,  the 
nature  and  extent  of  sach  security,  or  they  are  deemed 
to  bave  waived  their  right  to  such  lien. 

Axiswer  in  partition— 27  Cal.  329;  33  Cal.  467 ;  Lantennan  r.  WlUiams* 
June  4tlif  1880, 6  Pac.  C.  L.  J.  527 :  late  flllnpr  allowed.  43  Cal.  377 :  pleads 
iag  disbursements,  sec.  796;  answer  generally,  sec.  437,  and  notes. 

S  739.  The  rights  of  the  several  parties,  plaintiff  as 
nvell  as  defendant,  may  be  put  in  issue,  tried,  and  deter- 
mined, in  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
Tigbt  of  the  absent  or  unlcnown  parties,  before  such  judg- 
ment is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their 
Tights  may  be  considered  together  in  the  action,  and  not 
as  between  themselves. 

Issaes  tried— 27  CaL  329;  32  CaL  289;  33  CaL  4S9;  48  CaL  391. 
Mode  of  trial— 33  CaL  4€7 :  by  referee,  when,  35  CaL  643;  43  CaL  82S. 
Xnterlocntory  decree— review  of,  and  generally,  see  Obdxb  fob 
Pabtition,  sec.  763». 
Final  judgment— sec.  766,  and  note. 

§  760.  Whenever  from  any  cause  it  is,  in  the  opinion 

of  the  court,  impracticable  or  highly  inconvenient  to 

make  a  complete  partition,  in  the  first  instance,  among  all 

the  parties  in  interest,  the  court  may  first  ascertain  and 

determine  the  shares  or  interest  respectively  held  by  the 

original  cotenants,  and  thereupon  adjudge  and  cause  a 

partition  to  be  made,  as  if  such  original  cotenants  were 

the  parties  and  sole  parties  in  interest,  and  the  only 

parties  to  the  action,  and  thereafter  may  proceed  in  like 

manner  to  adjudge  and  make  partition  separately  of  each 

share  or  portion  so  ascertained  and  allotted,  as  between 

those  claiming  under  the  original  tenant  to  whom  the 

same  shall  have  been  so  set  apart,  or  may  allow  them  to 

remain  tenants  in  common  thereof,  as  they  may  desire. 

§  761.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  liave  examined 
or  searched  the  records,  that  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  or 
any  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  such  liens  are  not  made  partieii 
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to  tbe  actioii,  the  court  mnst  either  order  such  persona  to 
be  made  parties  to  the  action,  by  an  amendment  or  snp- 
plemental  complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  such  liens  or  incumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains  due  thereon,  and 
their  order  among  the  liens  or  incumbrances  Jieveradly 
held  by  such  persons  and  the  parties  to  the  action,  and 
whether  the  amount  remaining  due  theteon  has  been 
secured  in  any  manner,  and  iTsecured,  the  nature  and 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  serv^ 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last  section, 
on  each  person  having  outstanding  liens  of  record,  who  is 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specified  time  and  place,  to  make  proof,  by  his  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.  In  case  such  person 
be  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the 
direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
a  new  reference  ordered,  as  the  justice  of  the  case  may 
require. 

§  763.  If  it  be  alleged  in  the  complaint  and  established 
by  evidence,  or  if  it  appear  by  the  evidence  without  such 
allegation  in  the  complaint  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  par- 
tition cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 
upon  the  requisite  proofs  being  made,  it  must  order  a 
partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  ref- 
erees therefor,  and  must  designate  the  portion  to  remain 
undivided  for  the  owners  whose  interests  remain  un- 
known, or  are  not  ascertained;  prot'tded,  that  when  tbe 
site  of  an  incorporate  city  or  town  is  included  within  the 
exterior  bounoaries  of  the  property  to  be  partitioned, 
tlien,  on  said  fact  being  established  by  evidence,  the  fol- 
lowing proceedings  shall  be  had:  The  court  shall  there- 
upon direct  the  referees  to  survey  and  appraise  the  entire 
property  to  be  partitioned  by  actaal  lots  and  subdivisions 
then  existing  in  the  actual  possession  of  the  several  ten- 
ants in  common,  exclusive  of  the  value  of  improvements 
thereon*  first  setting  apart  necessary  portions  of  the  prop- 
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erty  for  ways,  roads,  and  streets,  as  in  section  neyen 
hundred  and  sixty-four  of  this  Code  provided,  and  to  re- 
port such  survey  and  separate  appraisement  on  each  lot 
and  subdivision  to  the  court.    The  court  may  confirm, 
chanee,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  if  necessary  appoint  new  referees.    When,  after  the 
final  confirmation  of  the  report  of  such  survey  and  ap- 
praisement, it  sliall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town»  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  property,  it  shall  order  a 
sale  thereof;  provided,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.    If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  the  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall   appoint  an 
attorney  to  represent  the  interest  which  was  hela  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  such  attorney,  and  may  bo  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.    [In  effect  April  12th, 
1880.] 

Appear  hy  the  evidence— 23  CaL  601. 

Partition  cannot  be  made— 27  CaL  91. 

Sale--8ec8. 77WM. 

Order  for  paxMtion—InUrloeutort/  eharaeter,  86  Cal.  649.  IndUpmiO' 
\U.  8S  Cal.  24.  Heview  qf,  new  trial,  43  Cal.  62&{  46  CaL  119:  appeal,  N 
CaL  688;  43  cal.  626.  ^^^ 

Bafinee,  single— eec.  797;  where  sale,  23  CaL  608. 
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§  764.  In  making  partition,  the  referees  mast  divide  the 
proi>erty,  and  allot  the  several  portions  thereof  to  tbe 
respective  parties,  quality  and  quantity  relatively  consid- 
ered, according  to  tbe  respective  right.s  of  the  parties  as 
determined  by  the  court,  pursuant  to  the  provisions  of 
this  chapter,  designating  the  several  portions  by  proper 
landmarks,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  them.    Before  making  partition  or 
sale,  the  referees  may,  whenever  it  will  be  ^r  the  advan- 
tage of  those  interested,  set  apart  a  portion  of  the  prop- 
erty  for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold, 
but  shall  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  the  same  apart  as  a  private 
way  for  the  use  of  the  parties  interested,  or  some  of  them, 
their  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.    Whenever  the  referees  have  laid  out  on  any 
tract  of  land  roads  sufficient  in  the  judgment  of  said  ref- 
erees to  accommodate  the  public  and  private  wants,  they 
shall  report  that  fact  to  the  court,  and  upon  the  coniirma- 
tion  of  their  report  all  other  roads  on  said  tract  shall  cease 
to  be  public  highways.    Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten- 
ants in  common,  being  the  owner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specilic  tract  by  metes  and  bounds  out  of 
the  common  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
specitic  tract  to  the  purchaser  in  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
sucn  other  manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated  parcel, 
if  such  tract  or  tracts  of  land  can  be  so  allotted  or  set 
apart  without  material  injury  of  the  rights  and  interests 
01  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance;  provided,  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  tbe 
whole  or  in  any  part  of  the  premises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and  the  value  of  tbe  im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  the  valuation  in  making  allotments,  and  tbe 
land  must  be  valued  without  regard  to  such  improve- 
ment, in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and  interests  of  the  other  tenants 
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io    common  owning  such  land.     [Approved  April  8rd« 
1ST6-] 

Specific  tract— 35  CaL  576. 
XmproTements— 35  CaL  102. 
homestead— 46  CaL  290. 

§  765.  The  referees  must  make  a  report  of  their  pro- 
ceedings, specifying  therein  the  manner  in  which  tDev 
executed  their  trust,  and  describing  the  property  diyided, 
and  the  shares  allotted  to  each  party,  with  a  paribicnlar 
description  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  net 
aside  the  report,  and  if  necessary,  appoint  new  referees. 
Upon  the  report  bein^  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment  is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
Bucli  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  before  final  judgment  or  decree;  but  sucli 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Judgment  of  partition~«cope  of.  41  CaL  679;  binding  effect  of,  32 
Cal.289;  S5  CaL  576;  50  CaL  376;  61  CaL  429, 440;  53  Cal.S63:  appeal  from, 
parties  notifled  on,  38  Cal.  638. 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its 
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discretion,  to  the  referees,  mnst  be  apportioned  among 
the  different  parties  to  the  action,  equitably. 

Fees  of  referees— Bee  sec.  1038. 

Attorneys'  fees— see  sec.  280  of  Practice  Act  of  1872,  p.  671  of  this  book. 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  made, 
shall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  be  first  charged  with 
its  just  proportion  of  the  costs  of  the  partition,  in  prefer- 
ence to  sucn  lien. 

§  770.  "When  a  part  of  the  property  only  is  orderad 
to  DC  sold,  if  there  be  an  estate  tor  life  or  years,  in  an  nn- 
divided  share  of  the  whole  property,  such  estate  may  be 
set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  prop- 
ert7  must  be  applied  under  the  direction  of  the  court,  as 
follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  the  amount  due  to  be  verified  by  affidavit 
at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  hold.<t  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  the 
court  may,  in  its  discretion,  order  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persons  entitled  thereto,  whenever  the  court 
so  directs.  But  in  case  no  direction  be  given,  all  of  such 
proceeds  and  securities  must  be  paid  into  court,  or  depos- 
ited  therein,  or  as  directed  by  the  court. 

Deposit  in  court— sees.  572-574, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may 
be  continued  as  between  such  parties,  for  the  determina* 
tion  of  their  respective  claims  thereto,  which  must  be  as* 
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certained  and  adjuds^ed  by  the  court.  Farther  teftimony 
may  be  taken  in  court,  or  oy  a  referee,  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  property,  made  by  referees  un- 
der this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  re- 
quired for  the  sale  of  real  property  on  execution.  The 
notice  must  state  the  terms  of  sale,  and  if  the  property  or 
any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge, 
or  lien,  that  must  be  stated  in  the  notice. 

Terms,  distinct  lots— sec.  782. 

Notice  of  execntion  sales— sees.  092, 608:  proceedings,  sec  8M  et  »eq, 

§  776.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit,  and  for  tliat  portion  of  which  the 
pnrcbase-money  is  required,  bv  the  provisions  hereinafter 
contained,  to  be  Invested  for  tne  beneiit  of  unknown  own- 
ers, infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
other  securities  for  the  whole,  or  convenient  portions  of 
the  purchase-money,  of  such  parts  of  the  propertv  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  snares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  for  the  shares  of  an  infant,  in  the  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office. 

§  778.  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  oy  an  instrument  in  writing, 
filed  with  the  clerk  of  the  court.  Upon  the  filing  of  such 
consent,  the  clerk  must  enter  the  same  in  the  nunutes  of 
the  court. 

§  779.  If  such  consent  be  not  given,  filed,  and  entered, 
^  provided  in  the  last  section,  at  or  before  a  judgment  ot 
sale  is  rendered,  the  court  must  ascertain  and  determine 
^liat  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
^fi  expenses,  will  be  a  just  and  reasonable  sum  to  be 
allowed  on  account  of  such  estate;  and  must  order  the 
same  to  be  paid  to  such  party,  or  deposited  in  court  for 
*uin,  as  the  case  may  require. 
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§  780.  If  the  persons  entitled  to  such  estate  for  li{» 
^eara  be  unknown,  the  court  must  provide  for  the  pro^ 
tion  of  their  rights » in  the  same  manner,  as  far  as  may 
as  if  they  were  known  and  had  appeared. 


§  781.  In  all  cases  of  sales,  when  it  appears  that 
I>erson  has  a  vested  or  contingent  future  right  or  estate 
any  of  the  property  sold,  the  court  must  ascertain  ai 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  th^ 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must 
be  made  known  at  the  time;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur- 
chase; nor  can  a  guardian  of  an  infant  party  be  interested 
in  the  i)urchase  of  any  real  property,  being  the  subject  of 
the  action,  except  for  the  beneht  of  the  infant.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser;  the  name  of  the 

Surchaser;  the  price  paid  or  secured;  the  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorized  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  786.  When  a  part>  entitled  to  a  share  of  the  property, 
or  an  incumbrancer  entitled  to  have  his  lien  paid  out  of 
tlie  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

fi  787.  The  conveyances  must  be  recorded  in  the  county 
ere  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  who 
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iball  liave  heen  named  as  parties  in  the  action,  and 
leaiiist  all  such  parties  and  persons  as  were  unknown » if 
Sesanunons  was  served  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  toem,  and 
igaiiiBt  all  persons  having  unrecorded  deeds  or  liens  at 
Ee  commencement  of  the  action.  [In  effect  July  Ist, 
1874.] 

§  788.  Wlien  there  are  proceeds  of  a  sale  belonging  to 
an  unlcnown  owner,  or  to  a  person  without  the  State,  who 
has  no  legal  representative  within  it.  the  same  must  be 
Invested  in  bonds  of  this  State  or  of  the  United  States, 
for  the  benefit  of  the  persons  entitled  thereto. 


8  789.  When  the  security  of  the  proceeds  of  sale  is 
ta^en,  or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
videdy  iu  the  name  of  the  clerls  of  the  county  where  tlie 
papers  are  filed,  and  his  successors  in  office,  who  must 
hold  the  same  for  the  use  and  benefit  of  the  parties  in- 
'    "   subject  to  the  order  of  the  court. 


§  790.  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  bv  an  iu- 
stroment  in  writing,  under  their  hands,  deliverea  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which 
they  are  respectively  entitled;  or  when  snares  and  propor- 
tions have  been  previously  adjudged  by  the  court,  such 
securities  must  be  taken  in  the  names  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
we  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  Investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
secarities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  office,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re< 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition  cannot  be  made 
equal  between  the  jparties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  and  interests  of 
some  of  them,  and  a  partition  be  ordered,  the  court  may 
adjudge  compensation  to  be  made  by  one  party  to  an- 
CoDS  Civ.  Pboo.— US. 
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other,  on  account  of  the  inequality;  but  Buch ^ 

tion  shall  not  be  required  to  be  made  to  others  by  ownen 
unknown,  nor  by  an  infant,  unless  it  appears  that  such 
infant  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in 
all  cases,  the  court  has  power  to  make  compensatory  ad- 
justment between  the  respective  parties,  according  to  ^le 
ordinary  principles  of  equity. 
Deposit  In  court,  sees.  573, 2104. 

§  793.  When  the  share  of  an  infant  is  sold,  the  jiro- 
ceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  guardian,  or  the  special  guardian  ap- 
pointed for  nim  in  tne  action,  upon  giving  the  secuxi^ 
required  by  law  or  directed  by  order  of  the  court. 

General  gaardian— sees.  1747-1809. 

Graardian  ad  litem— generally,  sees.  872,  373:  in  partition,  limited 
powers,  19  Cal.  210. 

J  794.  The  guardian  who  may  be  entitled  to  the  cus- 
y  and  management  of  the  estate  of  an  insane  person, 
or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  whose  interest  in  real  property  h£(s  been  sold,  may 
receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufficient  sureties,  an  undertaking,  approved  by 
a  3udge  of  the  court,  that  he  will  faithfully  discharge  the 
trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  to  his  legal  representative. 
[In  effect  March  10th,  1880.] 
Guardians— sec.  793». 

§  795.  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the 
estate  of  an  insane  person,  or  other  person  adjudged  inca- 
pable of  conducting  his  own  affairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behalf,  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court. 

Gnardians— sec.  IdZn, 

§  796.  The  costs  of  partition,  including  reasonable 
counsel  fees,  expended  by  the  plaintiff  or  either  of  the 
defendants,  for  the  common  benefit,  fees  of  referees,  and 
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otlifi^  disbarsdments,  must  be  paid  by  the  parties  respect 
iTely  entitled  to  share  in  the  lands  divided,  in  proportion 
to  tneir  respective  interests  therein,  and  may  be  included 
and  specified  in  the  judgment.  In  that  case,  they  shall 
be  a  lien  on  the  several  shares,  and  the  judgment  may  be 
enforced,  by  execution,  against  such  shares,  and  against 
other  property  held  by  the  respective  parties.  When, 
however,  litigation  arises  between  some  of  the  parties 
only,  tlie  court  may  require  the  expense  of  such  litigation 
to  be  paid  by  the  parties  thereto,  or  any  of  them.  [In 
effect  July  Ist,  1874.] 

Oosts^lG  Cal.  471. 

Befierees'  fees,  etc.— sec.  678  ftod  note. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers 
and  may  perform  all  the  duties  required  of  the  three  ref« 
erees. 

§  798.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  conlirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  action  who  have 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessarily  incurred  therein,  except 
counsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
and  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  the  court  and 
included  in  the  final  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  in  proportion  to 
his  interest,  and  shall  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ai>- 
proved  February  4th,  1876.  J 

§  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  nave  made  an  abstract  of  the  title  to  the  property  to 
be  partitioned,  and  such  abstract  shall  have  been  pro- 
cured by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  psorties  to  the  action,  must 
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be  allowed  and  taxed.    Whenever  sach  abstraet  is  pro»| 
duced  [procured  ?]  bv  the  plaintiff,  before  the  cQ]iimeDoe»| 
ment  ot  the  action,  he  must  iile  with  his  complaiiit  a 
tice  that  an  abstract  of  tbe  title  has  been  made,  and  is  s 
ject  to  the  inspection  and  use  of  all  the  parties  to  tb4 
action,  designating  therein  where  the  abstract  will  be  kepi 
for  inspection.    But  if  the  plaintiff  shall  have  failed  U 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  lie  shallj 
as  soon  as  lie  has  directed  it  to  be  made,  file  a  notice  there*) 
of  in  the  action,  with  the  clerk  of  the  court,  stating  who  \i 
making  the  same  and  where  it  will  be  kept  when  tiniaheil.| 
The  court  or  the  judge  thereof  may  direct,  from  time  tol 
time,  during  the  progress  of  the  action,  who  shall  liaTel 
the  custody  of  the  al^tract. 

§  800.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  reo> 
ords,  and  need  not  be  certified  by  the  recorder  or  otiier 
officer,  but  instead  thereof,  it  must  be  verified  by  the  affi* 
davit  of  the  person  making  it,  to  the  effect  that  he  believes 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
court. 

§  801.  Whenever,  during  the  prog^ss  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
tbe  direction  of  the  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements. 
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CHAPTEB  V. 

ACTIONS  FOR  THE  IJSIJRPATZON  OF  AH 
OFFICE  OR  FRANCHISE. 


I  803.  Certain  writs  abolished. 


803.  Action  may  be  brought  against  any  V9ttj  usurping,  etc.,  any 
office  or  franchise. 
S  804,  Kame  of  person  entitled  to  office  may  l>e  set  forth  in  the  com- 
plaint.  If  fees  liave  been  recelred  by  the  usurper,  lie  may 

S  80S.  Judgment  may  determine  the  rights  of  both  Incomhent  and 

claimant. 
I  808.  When  rendered  in  faror  of  applicant. 
S  807.  I>amages  may  be  recovered  by  successful  applicant. 
1  80&  When  several  persons  claim  the  same  office,  their  rights  may  be 

determined  by  a  single  action. 
S  809.  If  defendant  found  guilty,  what  Judgment  to  he  rendered 

against  him. 

§  802.  The  writ  of  scire  facias  is  abolished.  [In  effect 
March  10th,  1880.] 

Scire  facias— for  reviving  executions,  formerly,  see  sec.  685n. 

Quo  warranto— abolished  by  Code,  restored  1880,  see  sec.  76.  subd.  6: 
amend  accordingly,  note  to  sec.  51,  entitled  Writs,  cbbtaiv.  abol- 
ished. 

§  803.  An  action  may  be  brought  bjr  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  State,  upon  his 
own  information,  or  upon  the  complaint  of  a  private 
party,  aeainst  any  person  who  usurps,  intrudes  into,  or 
anlawfuTly  holds  or  exercises  anv  public  office,  civil  or 
military,  or  any  franchise  within  this  State.  And  the  at- 
torney-general must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Complaint— sec.  804:  security  by  relator,  sec.  810. 

Oflloe'-14  CaL  43;  26  CaL  08;  28  Cal.  382;  fiO  CaL  433. 

ITtnrper  or  intruder— 10  Cal.  376:  20  Cal.  60. 

Bemedy  for  usurpation  of  office— quo  warranto,  S  Cal.  167;  7  Cal.  S93, 


Bc^ottler,  March  17th,  1880,  i  Pac.  c!  L.  J.  140. 

.Franchise— Civil  Code,  sec.  358:  dissolution  of  corporations.  Civil 
Code;  tecs.  390. 400. 
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§  804.  Whenever  such  action  is  brought,  the  attorney- 1 
eeneralf  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  thepexson.] 
rightly  entitled  to  the  office,  with  a  statement  of  his  right] 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to ' 
the  office,  and  bv  means  of  his  usurpation  thereof,  an  order 
may  be  j^nted  by  a  justice  of  the  Supreme  Court,  or  a 
judee  orthe  Superior  Court,  for  the  arrest  of  such  de- 
fendant and  holding  him  to  bail ;  and  thereupon  he  may 
be  arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action— where  several  claimants,  sec.  806. 

Bight  to  the  office— proof  of,  10  Cal.  S77. 

Complaint— 14  CaL  43;  16  CaL  S98. 

Answer  -  28  Cal.  882. 

Arrest  and  bail— sec.  478  et  teg, 

§  805.  In  every  such  action,  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  aix>n 
the  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  CaL  470. 

Beriew— of  coDtested  election  cases,  24  CaL  449, 4S7. 

§  806.  If  the  judgment  be  rendered  upon  the  risht  of 
the  person  so  alleged  to  be  entitled,  and  the  same  oe  in 
favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon  himself  the  execution  <^ 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  right  of  the 

Eerson  so  alleged  to  be  entitled,  in  favor  of  sucn  person, 
e  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office 
by  the  defendant. 
Damages  snstained- 28  CaL  21, 51. 

§  808.  When  several  persons  claim  to  be  entitled  to 
the  same  office  or  franchise,  one  action  m&Y  be  brought 
sigai'nst  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

§  809.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in- 
tri^ding  into,  or  unlawfully  holding  any  office,  franchise, 
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or  pziTiIege,  judgment  must  be  rendered  that  such  de> 
fendant  be  excluded  from  the  office,  franchise,  or  priv- 
ilege»  and  that  he  pay  the  costs  of  the  action.  The  court 
may  also,  in  its  discretion,  impose  upon  the  defendant  a 
fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  State. 

§  83.0.  When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  the  attorney-gen- 
eral may  require  such  party  to  enter  into  an  undertaking, 
with  sureties  to  be  approved  by  the  attorney-general,  con- 
ditioned that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintin, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  the  action.    [En  effect  July  1st,  1874.] 


.  I 


§  813  ACTIOXB  AGAINST  STEAMERS,  KTO. 


CHAPTEE  VL 

OF  ACTIONS    AGAINST   STEAMZSRS,   VXS8- 

SELS,   AND   BOATS. 

;  SIS.  "When  Tessels.  ete.»  are  liable.   Their  liabilities  constltate  htm, 

814.  Actions  may  be  brought  directly  against  such  vessels,  ete. 

815.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mate,  etc 

817.  Plaintiff  may  have  such  vessel,  etc.,  attached, 
i  818.  The  clerk  must  issue  the  writ  of  attachment. 
I  819.  Such  writ  must  be  directed  to  the  sheriff.   Sheriff  may 

upon  sufficient  undertaking. 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  The  owner,  master,  etc.,  may  appear  and  defend  such 

822.  Proceedings  in  actions  under  tills  chapter. 

823.  After  appearance,  attachment  may,  on  motion,  be  dlsehaiged. 

824.  When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  pubUe 

auction.  Application  of  proceeds. 
S  825.  Mariners  and  others  may  assert  their  claim  for  wages,  notwith- 
standing prior  attachment.   How  enforced. 
J  8^  Proof  of  the  claims  of  mariners  and  others. 
827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  etc 

§  813.  All  steamers,  vessels,  and  boats  are  liable : 

1.  For  services  rendered  on  board  at  the  request  of,  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents,  or 
consignees; 

3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment; 

4.  For  their  wharfage  and  anchorage  within  this  State; 

5.  For  non-performance,  or  malperf ormance,  of  any  con- 
tract for  the  transportation  of  persons'or  property  between 
places  witliin  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty, in  this  State. 

Demands  for  these  several  causes  constitute  liens  upon 

all  steamers,  vessels,  and  boats,  and  have  priority  in  their 

order  herein  enumerated,  and  have  preference  over  all 

other  demands;  but  such  liens  only  continue  in  force  for 

the  period  of  one  year  from  the  time  the  cause  of  action 

accrued.    [In  effect  July  1st,  1874.] 

Section  constitational— Jurisdiction  of  State  Courts.  1  Cal.  485;  2GaL 
m;5CaLa68;  9CaL<»7;  13CaL369;  34  Cal. 676;  42  Cat  227, 469;  M CsL 
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^actice  under  section— Admlialtr  prooednre  IxuippUcaMe*  18  CaL 

Sttbdiyisiott  I.   Senrices  rendered— Aeamen's  wages,  see.  114;  1 
Cal.  485.    Salvage^  Civil  Code,  sec.  2079. 

SUBDIVISION  2.  Sapplies  fnmlshed— reqaeet  of  maater,  60  CaL 
241. 

SuBDinsiOTr  5.   Transportation,  contract  for— of  passengers,  IS 
Cal.  369:  18  CaL  526:  of  property,  6  CaL  462;  42  CaL  227. 
SUBDinsioir  6.   Injuries  to  propertf— collision.  2  CaL  970. 
I«ien— when  attaches,  8  Cal.  418:  defined,  sec.  1180. 

Preference— over  all  other  demands,  as  to  labor  claims,  SM  sees. 
1204-1206. 

Period— of  one  year,  when  begins,  29  CaL  419. 

§  814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  broa|i^ht  against  the  owners  by 
name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unknown  owners.  Other  persons  having  a  lien 
yipon  the  vessel  may  be  made  defendants  in  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  1st,  1874.] 

Unknown  owners— fictitious  des^nation  of,  sec  474. 

Parties— wife,  18  Cal.  526 :  generally,  sec.  367  et  $eq. 

§  815.  The  complaint  must  designate  the  steamer,  ves- 
sel, or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Complaint— in  general,  sec.  426fi. 

Verification  of  pleadings— sec.  446. 

§  816.  The  summons  and  copy  of  the  complaint  must 
be  served  on  the  owners  if  they  can  be  found ;  otherwise^ 
they  may  be  served  on  the  master,  mate,  or  person  having 
charge  of  the  steamer,  vessel,  or  boat»  [In  effect  March 
10th,  1880.] 

Service  of  summons— on  person,  confers  Jurisdiction,  2  Cai.  108: 
generally,  sec.  410  etseq, 

§  817.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
ta'^hed  as  security  for  the  satisiaction  of  any  judgment 
that  may  be  recovered  in  the  action.  [In  effect  July  1st, 
i874.] 

'  Attachment— not  neeesssay  to  acquire  Hen  ou  vessel,  7  Cal.  405,  and 
tee  8  Cal.  418:  generally,  sec.  537  et  seq. 

Steamer,  vessel,  or  boat— used  in  navigating  the  waters  of  this  State, 

Statute  18SS0;  seel  Cal.  162. 


§§  819*32    ACTIONS  AQAIKST  8TBAMEB8,  ETO.  SB 

§  818l  The  clerk  of  the  court  must  issue  a  writ  of  at- 
tachment, on  the  application  of  the  plaintiff,  upon  reooiy- 
inff  a  written  undertaking  on  behalf  of  the  plaintiff,  exe- 
ciued  by  two  or  more  sufficient  sureties,  to  toe  effect  that 
if  the  judgment  be  rendered  in  favor  of  the  owner  of  the 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  pay 
all  costs  and  damages  that  may  be  awarded  against  him, 
or  all  damages  that  may  be  sustained  by  him  from  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  in  no  case  be  less  than  five  hundred 
dollars.    [In  effect  July  1st,  1874.] 

Attachment  bond— generally,  compare  sec  589. 
^^nd««ldng.^e«U,.  .ec.  MU.  <,».Ufl«.tt»n.  of  ««««.  ^ 

§  819.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  in 
his  custody  until  discharged  in  due  course  of  law.  |ln 
effect  July  1st,  1874.] 

§  820.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
charged in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized by  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  property 
of  passengers,  or  of  the  captain,  mate,  seamen,  steward, 
cook,  or  ouier  persons  employed  on  board.  [In  effect  July 
1st,  1874.] 

§  821.  The  owner,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  sufficiency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  require  sureties 
^o  justify,  as  upon  bail  on  arrest.   [In  efteet  July  Ist,  1874.] 

Appearance— sec.  1014. 

Answer— sec.  437  and  notes. 

Justification  of  sureties— sec.  495. 

§  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  agent,  or  consignee  of  the  steamer,  vessel,  or  boat; 
may,  on  Behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  suffictont  to 
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satisfy  the  demand  in  suit,  besides  costs,  or  deposition 
that  amount  with  the  sheriff.  Upon  receiving  such  under- 
taking or  amount,  the  sheriff  must  restore  to  the  owner,  or 
the  master,  agent,  or  consignee  of  the  owner,  the  steamer, 
vessel,  or  boat  attached.    [In  effect  July  1st,  1874.] 

Oonnter-bdnd— 1  CaL  165,  and  compare  see.  040:  nndertaklngi,  tee 
■ec.  818n. 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  pn  motion,  also  be  discharged,  in  the 
same  manner,  and  oh  like  terms  and  conditions,  as  at- 
tachments in  other  cases,  subject  to  the  provisions  of  sec. 
825.     [In  effect  July  lat,  1874.] 

Discharge  of  attachment— sees.  564-S58. 

§  824.  If  the  attachment  be  not  discharged,  and  a 
judgnient  be  recovered  in  the  action  in  favor  ofthe  plaint- 
iff, and  an  exeention  be  issued  thereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  such 
sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  or  such  interest  therein  as 
mav  be  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows : 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution; 

2.  To  the  payment  of  the  judgment  and  costs,  includ- 
ing his  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
peared on  behalf  of  the  owner,  or  it  there  be  no  appear- 
ance, then  into  court,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  1st* 
1874.] 

Sale  on  execution— generally,  sec.  6d4  et  *eq. 
Payment  into  coturt— sees.  672-474, 2104. 

§  825.  Any  mariner,  boatman,  or  other  peraon  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached, who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  such  wages,  may  file  an  alBdavit  of  his  claim,  set- 
ting forth  the  amount  and  the  particular  service  rendered, 
with  the  clerk  of  the  court ;  and  thereafter  no  attachment 
can  be  discharged  upon  filing  an  undertakiu^,  unless  the 
amount  of  such  claim,  or  the  amount  determmed  as  pro- 
vided in  the  next  section,  be  covered  thereby,  in  addition 
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to  the  other  requirements;  and  any  execution  issued 
against  such  steamer,  vessel,  or  boat,  upon  judgment  re- 
covered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judfi^ent  and  costs  and  sher- 
iff's fees;  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
in  the  action;  but  if  no  appearance  by  them  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court 
[In  effect  July  1st,  1874.] 

Preferred  claims— for  wages,  etc.,  sees.  1204-1208. 
Deposit  in  court— eecs.  572  ef  «eg.,  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other 
person,  filed  with  the  clerk  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filine  thereof  by  the  owner,  master,  agent,  or  con* 
signee  of  the  steamer,  vessel,  or  boat  against  which  tbe 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  the  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  determination, 
or  he  may  hear  the  proofs  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pending,  or  n 
judge  thereof,  immediately  after  the  same  is  given,  and 
the  judgment  of  the  court  or  judge  shall  be  final.  On  the 
review,  the  court  or  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  1880.] 

§  827.  The  notice  of  sale  published  by  the  sheriff  must 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel,  or  boat,  and  a  general  description  of 
her  condition. 


TITLE  XI. 

Of  Proceedings  in  Justices'  Courts. 

Chap.  I.  Place  of  trial  of  actions  in  Jasticos'  Courts, 

n.  Manner  of  commencing  actions  in  Justices* 

Courts. 

m.  Pleadings  in  Justices'  Courts. 

IV.  Provisional  remedies  in  Justices'  Courts. 

V.  Judgment  by  default  in  Justices'  Courts. 

YI.  Time  of  trial  and  postponements  in  Justices' 

Courts. 

Vn.  Trials  in  Justices'  Courts. 

VIII  Judgments  (other  than  by  default)  in  Justices' 
Courts. 

IX.  Executions  from  Justices'  Courts. 

X.  Contempts  in  Justices'  Courts. 

XI.  Dockets  of  justices. 

XTT.  General  provisions  relating  to  Justices'  Cooitfli 

Ck>i>s  Gr7.  PBGC.— se.  c  aoi  ] 
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CHAPTBE  I. 

PLACB  OF  TRIAL  OF  ACTIONS  IN  JtrSTICEff 

COURTS. 

883.  ActtODB.  In  wbat  townsbip  or  city  may  be  commeiioed. 
838.  Place  of  trial  may  be  dumged  in  certain  cases. 
'  834.  Limitation  on  the  rlgbt  to  cbange. 

<  839.  To  what  court  transferred. 

<  838.  Proceedings  after  order  chanfflng  place  of  trlaL 

837.  Effect  of  an  order  changlog  place  of  trlaL 

838.  Tnmsf  er  of  cases  to  the  District  Coort. 

§  832.  Actions  in  Justices'  Courts  must  be  commenced, 
and,  subject  to  tbe  rieht  to  change  the  place  of  trial,  as  in 
this  cliarpter  proTidea,  must  be  tried: 

1.  If  toere  be  no  Justices'  Court  for  the  township  or 
city  in  which  the  defendant  resides— in  any  city  or  town- 
ship of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  Jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties— in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property— in  the 
township  or  city  where  the  Injury  was  committed,  or 
where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaming  the  same— in 
the  township  or  city  in  which  the  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  de- 
fendant resides; 

5.  When  the  defendant  is  a  non-resident  of  the  county— 
in  any  township  or  city  wherein  he  may  be  found; 

6.  when  the  defendant  is  a  non-resident  of  the  State— in 
any  township  or  city  in  the  State;  , 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  m  another  county, 
township,  or  city— in  the  township  or  city  in  which  sucji 
obligation  is  to  be  performed,  or  in  which  he  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  perforpied,  unless  there  is  a  special  contract  to  tbe 
contrary; 
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8.  When  the  parties  voluntarily  appear  and  plead  with- 
out Bummona— in  any  township  or  cut  in  the  State; 

9.  In  all  other  casea— in  the  township  or  city  in  whioh 
tiie  defendant  resides.    [In  effect  July  iat,  1874.] 

Jnziadiction  of  Justices'  Oonrts— sees.  112-llfi,  92S. 

a  Jurlsdlcttonal  fact,  15  GaL  296;  18  CaL  126:  S4  CsL  ni. 


§  833.  The  court  may,  at  any  time  hefore  the  trial,  on 
motion,  change  the  place  of  trial  in  the  following  cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  be- 
fore whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
par^ 

2.  when  either  party  makes  and  files  an  affidavit  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  justice; 

3.  When  a  lury  has  been  demanded,  and  either  party 
makes  and  files  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Change  of  venae— generally,  sec  397  et  uq.:  effect  of  order  for,  60 
CaL443. 

SuBDnrisioir  2.  Partiality  alleged— trsosfer  Imperative,  5  CaL  507 ; 
22CaL34. 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
grounds  specified  in  the  first,  second,  and  third  subdivis* 
ions  of  the  preceding  section. 

See  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree, 
then  to  another  Justices  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceemngs 
must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  by  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  transcript  from  his  docket  of  the  proceed* 
ings  therein; 
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2.  tJpon  the  receipt  by  him  of  Bach  papers,  the  Inatica 
of  the  court  to  whicn  the  case  is  transferred  must  isBue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trial. 

§  837.  From  the  time  the  order  changing  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
iiad  been  commenced  in  such  court. 

Juisdictioii  Tests— {M>  CaL  441. 

Fuifaer  change  of  reiiae— 22  CaL  34. 

§  838b  The  parties  to  an  action  in  a  Justices'  Court  can- 
not give  evidence  upon  any  question  which  involves  the 
title  or  possession  of  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine,  nor  can 
any  issue  presenting  such  question  be  tried  by  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  veri- 
lied  by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  line,  the  justice  must  suspend  all 
further  proceedings  in  the  action  and  certify  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  the  clerk  of  the  Superior 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  Superior  Court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein;  prottdecf,  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices*  Courts 
have  jurisdiction,  any  evidence,  otherwise  competent, 
may  be  given,  and  any  question  properly  involved  there- 
in may  be  determined.    [^^  effect  March  26th,  1880.] 

Oertijring  to  Superior  Oonrt— from  Justices'  Courts  in  cities  and 
counties,  see  sec.  92 :  mandamus  for  refusal,  50  Cal.  509. 

Title  or  possession  of  realty  involved— see  sec.  112,  subd.  2  and 
notes;  also  31  Cal.  140:  trespass,  when  within  Jurisdiction,  53  Cal.  23. 

Legality  of  tax,  etc.,  involved— see  sec  112,  subd.  4  and  note;  24  CaL 
61. 

Forcible  entry  and  detainer— Jurisdiction  of,  sec  113,  subd.  1  and 
note. 
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CHAPTER  n. 

MANNER    OF  COMMENCINa-  ACTIONS  IN 

JX7STICES'   COURTS. 

S  839.  Actions,  how  commenced. 

S  840.  Summons  may  Issue  witbin  a  year. 

§  841.  Defendant  may  waiTO  summons. 

§  842.  Parties  may  appear  In  person  or  by  attorney. 

I  843.  When  guardian  necessary,  how  appointed. 

I  844.  Sunmions,  how  Issued,  directed,  and  what  to  contain. 

§  845.  Time  for  appearance  of  defendant. 

I  846.  Alias  summons. 

S  847.  Same. 

I  848.  Summons,  limitation  upon  time  of  service. 

I  849.  Summons,  by  whom  and  how  served  and  returned. 

S  890.  Hour  for  appearance. 

§  839.  An  action  in  a  Justice's  Court  ia  commenced  by 
filing  a  complaint.    [In  effect  March  11th,  1876.] 

Commencement  of  action— generally,  sees.  350,  405:  pendency 
from,  sec.  1049. 

Complaint— generally,  sec.  426  and  notes. 

Actions— In  cities  and  counties,  title,  etc.,  sec.  89. 

§  840.  The  court  must  indorse  on  the  complaint  the 
date  upon  which  it  was  liled,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  sunmions  issued. 

Issuance  of  summons— generally,  sec.  408. 

Payment  of  fees— In  cities  and  counties,  sec.  91. 

§  841.  At  any  time  after  the  complaint  Is  filed,  the 

defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 
Waiver— compare  sec.  406. 

§  842.  Parties  in  Justices'  Courts  may  appear  and  act 
in  person  or  by  attorney ;  and  any  person,  except  the  con- 
stable by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 

Justices'  Court  practitioners— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  seq, 

§  843.  When  an  infant,  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian, 
if  he  have  one,  or  by  a  guardian  ad  litem  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by 
the  justice,  he  must  be  appointed  as  follows: 
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1.  If  the  infant,  insane,  or  incompetent  person  be  plaint- 
iff, the  appointment  mast  be  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  be  oE 
the  age  of  fourteen  years ;  if  under  that  aee,  or  if  insane 
or  incompetent,  upon  the  application  of  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer^  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned.  If  he 
be  under  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  of  a  rel- 
ative or  friend,  or  any  other  party  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  1880.] 

Guardians— compare  sees.  372, 373,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defend- 
ant, and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  court,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto ; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specilied  in  sec.  815  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintiff  will  take  judg- 
ment for  ttie  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appear  and  answer,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintiff  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indorsed 
upon  the  summons.    [In  effect  March  26th,  1880.] 

Oontents  of  summons— compare  sec.  407,  and  note. 
Intendments— as  to  inferior  courts,  sec.  SSn;  33  CaL  322. 

§  845.  The  time  specified  in  the  summons  for  the  ap- 
pearance of  the  defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons, 
forthwith; 

2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the 
complaint  within  five  days,  if  the  summons  be  served  in 
the  city  and  county,  township,  or  city,  in  which  the  acticMi 


307  OOMMEKCINO  ACTIONS.  Bi  846-9 


is  brongbt;  within  ten  days,  if  served  out  of  the  township 
or  city,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.  [In  effect 
March  26th,  1880.] 

Time  for  appearanc»-seneraU7,8ec.407;8alKl.9,note!lnJiistleef' 
Courts,  8  Cal.  339;  23CaL85;  34CaLe»l6. 

§  846.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original,  except  that 
he  may  Hx  the  time  for  the  appearance  of  the  deiendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Alias  ■ammoiis--generaIl]r,  compare,  sec.  406. 

§  847.  The  justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  sum* 
mons  as  may  be  demanded  by  the  plaintiff. 

Alias  sttmmons— see  sec.  403. 

§  848.  The  summons  cannot  be  served  out  of  the  county 
of  the  justice  before  whom  the  action  is  brought,  except 
when  the  action  is  brought  upon  a  joint  contract  or  obli* 
gation  of  two  or  more  persons,  who  reside  in  different 
counties,  and  the  summons  has  been  served  upon  the  de* 
fendant,  resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  the  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought 
ajgainst  a  party  wlio  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  a  different 
county,  in  whicli  case  summons  may  be  served  in  the 
county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  ])roperty,  and 
the  defendant  resides  in  a  different  county,  in  which  case 
sammons  may  be  served  in  the  county  where  the  defend- 
ant resides.    [Approved  April  3rd,  1876.] 

ftocess  of  Justices'  Oonrts— extent  of,  sees.  94, 106:  constitatlnn- 
allty  of  provisions,  14  Cal.  158. 

§  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable of  any  of  the  counties  of  this  State :  provided,  that 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate  under  seal 
by  the  county  clerk  of  such  county,  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace 
at  the  date  of  the  summons;  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
years,  not  a  i>arty  to  the  suit,  within  the  county  where  the 
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action  is  broagbt,  and  mnst  be  served  and  returned 
provided  in  Title  V,  Fart  II,  of  this  Code,  (sees.  405-416)  or' 
it  may  be  served  by  publication,  and  sees.  413  and  413,  so 
far  as  tliey  relate  to  the  publication  of  summons,  are  mado 
applicable  to  Justices'  Courts;  the  word  ''justice"  being 
substituted  for  the  word  '*  judge,"  whenever  the  latter 
word  occurs.    [In  effect  May  27th,  1874.] 

Service  of  snmmone— generally :  Sfieriff  and  deputiet—tor  Justice^ 
Courts  in  cities  and  counties,  sec.  87:  Constable— aee  PoUtical  Code, 
sees.  4314, 4315;  4  Cal.  188. 

§  850.  When  all  the  parties  served  with  process  shall 
have  appeared,  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  mnst 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the  plaint- 
iff and  the  defendants  who  have  appeared,  thereof.  The 
parties  are  entitled  to  one  hour  in  which  to  appear  after 
the  time  fixed  in  the  said  notice,  but  are  not  bound  to  re* 
main  longer  than  that  time,  unless  both  parties  hare 
appeared,  and  the  justice,  being  present,  is  engaged  in  the 
tnal  of  another  cause.    [Approved  April  3rd,  1876.] 

Time  of  trial— sec.  873  et  $eq. 
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CHAPTER  in. 

pusADizras  in  justxcbs'  courts. 

851.  Form  of  pleadings. 

852.  Fieadlngs  In  Justices'  Conrts. 

853.  Complaint  defined. 

854.  When  demurrer  to  compliUnt  may  he  pot  In. 

856.  If  the  defendant  omits  to  set  up  connterKslalm. 

857.  When  plaintiff  may  demur  to  answer. 

858.  Proceedings  on  demtirrer. 

859.  Amendment  of  pleading. 

860.  Answer  or  demurrer  to  amended  pleadings. 


I 


?851.  Pleadings  in  Justices'  Courts— 
.  Are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  wbat  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title; 

4.  If  iu  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

Subdivision  3.  Verified  answer— sec  112,  snbd.  2,  see.  838. 
Liberal  constmction  of  pleadings— in  Justices' Ctonrts,  4  CaL  130;  6 
CaL  63;  13  Cal.  596;  16  Cal.  372;  20  CaL  282. 

§  852.  The  pleadings  are— 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 
.  4.  The  demurrer  to  the  answer. 

List  of  pleadings— generally,  sec.  422. 

§  853.  The  complaint  in  Justices'  Courts  is  a  concise 
BUtement,  in  writing,  of  the  facts  constituting  the  plaint- 
Ju  B  cause  of  action ;  or  a  copy  of  the  account,  note,  bill, 
Dond,  or  instrument  upon  which  the  action  is  based. 

Oomplaint— generally,  sec  426,  and  notes. 

§  854.  The  defendant  may,  at  any  time  before  answer- 
hig>  demur  to  the  complaint. 
Demurrer— generally,  sec.  430,  and  notes. 

§  855.  The  answer  may  contain  a  denial  of  anv  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the 
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defendant  believes  to  be  nntme,  and  also  a  statement,  ta. 

a  plain  and  direct  manner,  of  any  other  facts  constitatiai 

a  defense  or  counter-claim,  upon  which  an  action  migbt 

be  brought  by  the  defendant  against  the  plaUitiff  in  a 

Justices  Court. 

Answar~ln  JoBtlces'  Courts,  17  CaL  80:  20  Cal.  48;  23  CaL  16: 19  Gd. 
M5:  objection  to  Ittrisdlction  by,  6  CaL  447:  as  walrer,  8  CaL  SO:  geop 
eiaUy,  sec.  437  and  notes. 

Oonnter-claim— Above  $300,  beyond  Jorlsdlctton,  2S  CaL  6L 

§  856.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  last  section,  neither  be  nor 
his  assiapee  can  afterward  maintain  an  action  against  the 
plaintiff  therefor. 

Oonnter-olaim  waired— generally,  sec  439,  and  note.  I 

§  857.  When  the  answer  contains  new  matter  in  avoid- 
ance, or  constituting  a  defense  or  a  counter-claim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  sacb 
demurrer. 

Demnzrer  to  anawer-ffeneraUy,  sec.  44S. 

§  858.  The  proceedings  on  demurrer  are  as  follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  tbe 
plaintiff  may,  within  such  time,  not  exceeding  two  days? 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not  ex- 
ceeding two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demurrer— compare  sees.  472, 636. 

§  859.  Either  party  may,  at  anytime  before  the  conclo- 
sion  of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ment is  made  after  the  issue,  and  it  appears  to  the  sat- 
isfaction of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  sncii 
amendment,  an  adjournment  must  be  granted.  The  cooit 
may  also,  in  its  discretion,  when  an  adjournment  will  by 
the  amendment  be  rendered  necessary,  require,  as  a  con- 
dition to  the  allowance  of  such  amendment,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party^ 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars* 
The  court  mav  also,  on  such  terms  as  may  be  just,  and 
on  payment  of  costs,  relieve  a  party  from  a  judgment  by 
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lefault  taken  against  him  by  bis  mistake,  inadyertence, 
fOrprise,  or  excusable  neglect,  but  the  application  for  such 
Klief  most  be  made  withm  ten  days  after  the  entry  of  the 
hidgment  and  upon  an  affidayit  showing  good  cause  there- 
tor. 

Ajnendment— liberal,  of  Justices'  Court  pleadings,  10  Oal.  t43;  11 
CsL  aaS:  generally,  tec.  473  and  notes:  aojouniment  for,  leo.  874, 
ni])d.2. 

§  860.  When  a  pleading  is  amended,  the  adverse  jiarty 
may  answer  or  demur  to  it  within  snoh  time,  not  exceed- 
ing two  days,  as  the  court  may  allow. 

TLtne  to  plead— compare  see.  40. 
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CHAPTER  IV. 

PROVISIONAL  REMEDIES  IN  JUSTICES' 

COURTS. 

ABT.    L    ABBXST  AXTD  BAIL. 

TT-    ATTAOHVKZFT 

m.  Claim  and  Dbliyxst  of  Pxbsovajl  PBOPsatrr. 

ARTICLE  L 

ABBE8T  AKD  BAIL. 

1861.  Order  of  arrest  and  arrest  of  defendant. 
862.  Affidavit  and  undertaking  for  order  of  arrest. 
863.  A  defendant  arrested  most  be  taken  before  the  Jnstloe  liom»'| 
dlately. 
I  864.  The  officer  mnst  give  notice  to  the  plaintiff  of  arrest. 
I  865.  Tbe  officer  must  detain  the  defendant 

§  861.  An  order  to  arrest  the  defendant  may  be  in» 
dorsed  on  a  summons  issued  by  the  justice,  and  the  de- 
fendant may  be  arrested  thereon  by  the  sheriff  or  consta- 
ble, at  the  time  of  serving  the  summons,  and  broocht 
before  the  justice,  and  there  detained  until  duly  dis- 
charged, in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  dama£[es» 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 

Slied,  when  the  defendant  Is  about  to  depart  from  the 
tate,  with  Intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity; 

8.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought; 

4.  When  the  detendant  has  removed,  concealed,  or  dis- 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
efraud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 

Arrest  and  bail— ^nerally.  sec.  478  et  seq. 

Frooess  of  Jnstioes'  Oourts— extent  of,  see  sec  848i». 

§  862.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  jus* 
lice,  by  the  affidavit  of  himself  or  some  other  pexson,  the 
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facts  upon  which  the  application  is  foanded.  The  plaint- 
iff must  also  execute  and  deliver  to  the  justice  a  written 
luidertaking  in  the  sum  of  three  hundred  dollars,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay 
all  costs  that  may  be  adjudged  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  specified  in  the  undertaking.  [In  effect 
July  1st,  1874.] 
Affidavit  amA  nndertiJdng  for  arrest^eompsre  sees.  481, 482. 

§  863.  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  tlie  iustice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  try-  the 
action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
must  inmiediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar- 
rest made  by  hiuL 

§  864.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
i^ent,  and  indorse  on  the  summons,  and  subscribe  a  cer- 
tilicate,  stating  the  time  of  serving  the  same,  the  time  of 
the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

§  865.  The  officer  makins  the  arrest  must  keep  the 
defendant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

ABTICLE  n. 

ATTAOHXIENT. 

1 868.  Writ  of  attachment  shall  issue  upon  alfldaylt. 
1 867.  Undertaking  on  attachment  most  be  required. 
S  868.  Writ  of  attachment,  substance  of.   Officer  may  take  an  wider- 
taking  instead  of  levying. 
i  869.  Certain  provisions  apply  to  all  attachments  in  Justices'  Courts. 

§  866.  A  writ  to  attach  the  property  of  the  defendant 
mast  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec- 
tion five  hundred  and  thirty-eight  of  this  Code. 

Attachment^-generaUy,  sec.  537  et  seq. 

After  issuing  anmmona— 23  CaL  89. 

Cods  Crv.  Psoo.~8V. 
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§  867.  Before  issuing  the  writ,  the  lustice  miist  require 
a  written  undertaking  on  the  part  of  the  plaintiflf,  with 
two  or  more  sufficient  sureties,  in  a  sum  not  less  than  fifty, 
nor  more  than  three  hundred  doUars,  to  tlie  effect  that  it 
the  defendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  speci^ed  in  the  undertaking. 
Undortaking  on  attaobment— generally,  see.  S39  and  notea. 

§  868.  Tbe  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  tbe  sheriff  of  anv  otber  coun^, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant  within  his  county,  not  exempt 
irom  execution,  or  so  much  thereof  as  may  be  sufficientto 
satisfy  the  plaintiff's  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under- 
taking. 

Oontents  of  writ— compare  sec  540. 

§  869.  The  sections  of  this  Code  from  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty- 
nine,  both  inclusive,  are  applicable  to  attachments  issued 
in  Justices'  Courts,  the  word  "constable"  being  substi- 
tuted for  the  word  "  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  *'  justice"  being  substitated 
for  the  word  "judge." 

abticle  iil 

Claim  avd  Dblivbbt  of  fbbsoval  Pbofsbtt. 

f  870.  How  dalm  and  delivery  enf  oroed. 

§  870.  In  an  action  to  recover  possession  of  personal 
property,  the  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  thereafter  before  answer,  clami  tbe 
delivery  of  such  propertv  to  him;  and  the  sections  of  this 
Code,  from  section  five  hundred  and  ten  to  section  five 
hundred  and  twenty-one,  both  inclusive,  are  applicable 
to  such  claim  when  made  in  Justices'  Courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  bemg  ex- 
tended to  constables,  and  the  word  '*  Justice  "  substituted 
for  "  judge." 

Olaim  and  delivery— generally,  see.  609  ei  uq. 
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CHAPTER  V. 

T    B7    DEFAUIiT    IN    JU8TICBS' 
COXTRTB. 

871.  Judgment  when  defendant  f aUa  to  appear. 

872.  Judgment  against  defendant  on  demurrer. 


§  871.  If  the  defendant  fail  to  appear,  and  to  answer 
or  demnr  within  the  time  specified  in  the  summons,  then, 
npon  proof  of  service  of  summons,  the  following  proceed- 
ings must  he  had : 

1.  If  the  action  is  hased  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  ren- 
der judgment  in  favor  of  plaintiff  for  the  sum  specified  in 
the  summons; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  summons)  aa  appears  by  such  evidence  to  be  just.  [In 
effect  April  16th,  1880.] 

Default  judgment^-generally,  sec.  585. 

§  872.  In  the  following  cases  the  same  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
oy  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  al- 
lowed by  the  court 

Compare-sec.  858  and  notes. 
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CHAPTER  VI. 

TIME  OF  TRIAL  AND  POSTPONEMBZVTS  IN 

JUSTICES'  COURTS. 

873.  Time  when  trial  must  be  commenced. 

874.  Wben  court  may,  of  its  own  motion,  postpone  trial. 

875.  Postponement  by  consent. 
..  876.  Postponement  upon  application  of  a  party. 

I  877.  No  continuance  for  more  than  ten  days  to  he  granted,  mdM 
upon  filing  of  undertaking. 

§  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  tbe 
time  specified  in  the  notice  mentioned  in  section  850,  and 
the  trial  must  be  continued  without  adjournment  for  more 
than  twenty-four  hours  at  any  one  time,  until  all  the 
issues  therein  are  disposed  of.    [Approved  April  3rd,  1876.] 

§  874.  The  court  may,  of  its  own  motion,  postpone  the 
trial : 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary ; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

Subdivision  2.  Amendment  of  pleadings,  etc.— see  sees.  858,859. 

§  875.  The  court  may,  by  consent  of  the  parties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  tUne 
agreed  upon  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  appUca* 
tion  of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  lie  cannot,  for  want  of  mate- 
rial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testimony 
expected  is  material,  and  that  he  has  used  due  diligence 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
but  the  action  may  proceed  notwithstandinf^,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same 
manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  It  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein; 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  of 
any  judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amount  specified  in  the  undertaking.  •  On  fil- 
ing the  undertaking  specified  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody; 

4.  The  party  making  the  application  must,  if  required 
by  the  adverse  party,  consent  that  the  testimony  of  any 
"Witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  justice,  |ind  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  produced. 

But  the  court  may  require  the  party  making  the  appli- 
cation to  state,  upon  affidavit,  the  evidence  which  he  ex- 
pects to  obtain;  and  if  yie  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  be  consid- 
ered as  actually  given  on  the  trial,  or  offered  and  over- 
niled  as  improper,  the  trial  must  not  be  postponed. 

Pos^nement— generally,  sec.  595,  and  notes:  costs  of,  sec.  1029. 

TTndertaUng,  sureties,  etc— sees.  941n,  1057. 

SUBnnrisiovs  2  and  3.  Arrest  and  bail— sec.  478  et  uq. 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  appli- 
cation of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  by  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  recovered  against 
the  party  applying,  not  exceeding  the  sum  specified  in  the 
undertaking. 

Undertakings— see  sec  876i». 
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CHAPTER  Vn. 
TRIALS  IN  JXTSTICES'  COURTS. 

S  878.  Issue  defined,  and  the  different  UndB. 
8  879.  Issue  of  law,  now  raised. 
'  880.  Issue  of  fact,  how  raised, 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  falling  to  appear,  trial  may  proceed  at  reqaest  o( 
other  party. 

i885.  Challenges  to  jurors. 
886.  Manner  of  pleading  a  written  instrument. 
887.  If  A  copy  of  an  instrument  be  filed,  the  algnatnres  wUl  be 
deemed  admitted,  unless  denied  under  oath. 

§  878.  Is&nes  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  oy  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  588. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

Same  as  sec.  589. 

* 

§  880.  An  issue  of  fact  arises — 

1 .  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  U]ion  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  090. 

§  881.  An  issue  of  law  must  be  tried  by  the  court 
Oompare— sec.  891. 

§  882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  is  waived,  in  which  case  it  must  be  tried  by  the 
court. 

Oompare— sec.  092. 

§  883.  A  jury  may  be  waived— 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 
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3.  B^  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  fact. 
Wairer  of  jtuy— compare  sec.  631»  and  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
for  trial,  the  trial  may  proceed  at  the  request  of  the  ad- 
verse party. 

Ooxnpare— sec.  994. 

§  885.  The  challen£:es  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptory  chal- 
lenges. Either  party  may  challenge  for  cause  on  anv 
grounds  set  forth  in  section  six  hundred  and  two.  Chal- 
lenges for  cause  must  be  tried  by  the  justice. 

Challengea— compare  sees.  601, 602. 

§  886.  When  the  cause  of  action  or  counter-claim  arises 
upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 

Order  for  inapectioii— sec.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  deiendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers, 
indorsers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  nis  answer,  and  verify  the  answer  by  his 
oath. 

Oompare— sees.  447, 803. 

Signature  of  bonds— by  printed  /oe  timiler  48  Cal.  865. 
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CHAPTER  Vm. 

JUDOBCENTS  (OTHER  THAN  B7  DX!FA17LT> 
IN  JUSTICES'  COX7RTS. 

f  889.  Jndgrment  by  confession. 

S  890.  JaUsment  of  dismissal  entered  in  certain  cases  wifhont  prejo' 
dice. 

891.  Judgment  upon  verdict. 

892.  Judgment  after  trial  by  the  court. 

893.  Judgment  wlien  tbe  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  Jurisdiction  of  the  Justtee, 
the  excess  may  be  remitted. 

I  895.  Offer  to  compromise  before  triaL 

I  896.  Costs  may  be  included  in  the  Judgment. 

I  897.  Abstract  of  Judgment. 

I  898.  Abstract  may  be  filed  and  docketed  in  county  clerk's  office. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  in  the  recovder^ 

office. 

§  889.  Judgments  upon  confession  may  be  entered  np 
in  any  Justices'  Court  specified  in  tbe  confession. 

Oonfession  of  judgment— 8  CaL  76;  sec.  1135:  and  generally,  sees; 
1132-1135:  Jurisdiction,  sec.  112,  subd.  6. 

§  890.  Judgment  that  the  action  be  dismissed,  without 
prejudice  to  a  new  action,  may  be  entered  with  costs,  in 
the  following  cases : 

1.  When  toe  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted ; 

2.  When  he  fails  to  appear  at  the  time  specified  in  tbe 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if  not  taken  at 
the  trial,  it  is  waived. 

Dismissal,  etc.— compare  sec.  681,  and  notes:  effect  of,  29  CaL  812. 

SUBDrvisioir  4.  Action  brought,  where— eec.  832.  Appears  by  the 
Bvidence— 18  Cal.  128.  Waiver  of  objection— 15  Cal.  296;  and  compare 
sec  434  and  note. 
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§  891.  When  a  trial  by  jury  has  been  had,  ]ud|{meiit 
must  be  entered  by  the  justice,  at  oncei  in  conformity 
TTith  the  verdict. 

Entr7  of  judgment— Lynch  v.  Kelly,  41  CaL  432:  genenUy,  Me.  Ml. 
and  note,   judgment— generally,  note  to  sec.  664. 

§  892.  When  the  trial  is  by  the  conrt,  judgment  must 
be  entered  at  the  close  of  the  trial. 
See  sec.  891n. 

§  893.  The  judgment  in  Justices'  Courts  must  be  en- 
tered substantially  in  the  form  required  by  section  six 
hnndred  and  sixty-seven  of  this  Code.  When  the  jndg' 
ment  is  rendered  in  a  case  where  the  defendant  is  snuject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de- 
fendant is  so  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.] 

Ezecntion  against  the  person,  extent  of  prooess— eec.  848ii. 

§  894.  Wlien  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judg- 
ment may  be  rendered  for  the  residue. 

Lixnit— three  hundred  dollars,  sec.  112. 

§  895.  If  the  defendant,  at  any  time  before  the  trial, 
offer,  in  writing,  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  the  plaintiff  may  immediately 
have  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  he  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
him,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  evi* 
dence  nor  affect  the  recovery,  otherwise  than  as  to  costs. 
[Approved  March  2nd,  1878.] 

Offer  to  compromise— compare,  sec.  997. 

§  896.  The  justice  must  tax  and  include  in  the  judg- 
ment the  co^ts  allowed  by  law  to  the  prevailing  party. 
Costs— sec.  924:  percentage  in  San  Francisco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of 
the  judgment  in  substantially  the  following  form  (filling 
blanks  according  to  the  facts): 

State  of  California, county,  (or  city  and  county). 

,  plaintiff,  t;. ,  defendant.  In  Justices*  Court,  be- 
fore   ,  justice  of  the  peace, township  (or  city,  or 

city  and  county), ,  18—  [inserting  date  of  abstract]. 
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Judgment  entered  for  plaintiff,  (or  defendant)  for  _ 
on  toe  —  day  of  — .    I  certify  that  the  forc^ing  is  » 
correct  abstract  of  a  jadgment  rendered  in  said  action  in 
my  court— or  (as  tbe  case  may  be)  in  the  court  of  — , 
Justice  of  the  peace,  as  appears  by  his  docket  now  iu  my 

possession,  as  nis  successor  in  office. ,  Justice  of 

the  Peace.    [In  effect  March  26th,  1880.] 

Abstract-^  CaL  999:  traoBcript,  formerly,  7J  CaL  971 :  in  dtiflsand 
oountles,  sec  92. 

§  898.  The  abstract  may  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  jadgment  was 
rendered,  and  the  judgment  docketed  in  the  judgment 
docket  01  the  Superior  Court  thereof.  The  time  of  the 
receipt  of  the  abstract  by  the  clerk  must  be  noted  br 
him  thereon,  and  entered  in  the  docket.  [In  effect  March 
aeth,  1880.] 

Docketing^-generally,  sec  671* 

Becalling~49  CaL  299. 

§  899.  From  the  time  of  docketing  in  tbe  county 
clerk's  office,  execution  may  be  issued  thereon  by  th« 
county  clerk  to  the  sheriff  of  any  county  iu  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if  issued 
on  a  judgment  of  the  Superior  Court.  [In  effect  March 
a6th,  1880.] 

Execntion— generally,  see.  681  et  seq. 

§  900.  A  judgment  rendered  in  a  Justice's  Court 
creates  no  lien  upon  any  lands  of  the  defendant,  unless 
such  an  abstract  is  filed  in  the  office  of  the  recorder  of  the 
county  in  which  the  lands  are  situated.  When  so  filed, 
and  from  the  time  of  filing,  the  judgment  becomes  a  lien 
upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two*  years,  un- 
less the  judgment  be  previously  satisfied.  [In  effect 
AprU  16th,  1880.1 

No  lien— unless  abstract  filed  and  recorded,  62  CaL  899l 

Reoordinf— sec.  674;  19  CaL  145. 

Lien,  extent  and  duration  of— compare,  see.  674. 
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CHAFTEB  IX. 

TUTIONS  FROM  JUSTICBS'  OOT7RT8. 

901.  Ezeentloii  may  taoe  at  any  time  within  five  ysaa. 

901.  Execution,  contents  of  . 

99S.  Benewal  of  execntion. 

904.  Daty  of  officer  recefvinff  execution. 

908u  Proceedings  supplementary  to  execution. 

§  901.  Execntion  for  the  enforcement  of  a  Judgment 
of  a  JoBtice's  Court  may  be  issued  by  the  lustice  who 
entered  the  judgment,  or  his  successor  in  office,  on  the 
application  of  tbe  party  entitled  thereto,  at  any  time 
'Within  five  years  from  the  entry  of  judgment. 

Within  Ore  years-O  CaL  612;  26  CaL  106:  generally,  see.  686i  action 
CO  judgment  after,  16  CaL  37i. 
Staylag  proceedings-on  void  Judgment,  40  CaL  UL 
Ezecntion— eec684fi:  generally,  sec.  681  d  jsg. 

§  902.  The  execution  must  be  directed  to  the  sheriff  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
the  justice  and  bear  date  the  day  of  its  delivery  to  the 
officer.  It  must  intelligibly  refer  to  the  judgment,  by 
stating  the  names  of  the  parties,  and  the  name  of  the 
justice  before  whom,  and  of  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered;  tbe 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  an  execution  to  the  sheriff. 

Compare— sec.  681  et  teq. 

Begion  of  process— see  sec  848ii;  17  CaL  294. 

§  903.  An  execution  may,  at  the  request  of  the  Judg- 
ment creditor,  be  renewed  oefore  the  expiration  of  the 
time  fixed  for  its  return,  by  the  word  '*  renewed  "  written 
toereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  If  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
issued. 

§  904.  The  sheriff  or  constable  to  whom  the  execution 
is  directed  must  execute  the  same  in  the  same  manner  as 
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the  shATiff  Is  required  by  the  provisions  of  title  nine,  part 
two,  of  this  Code,  to  proceed  upon  executions  directed  to 
him;  and  the  constable,  when  the  execution  is  directed  to 
h!m»  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriff. 
Ezeottto  tiie  writ— compare,  sec  091  et  ieq.s  and  genenOy.  see  see. 

§  905.  The  sections  of  this  Code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twenty-one,  both  in- 
clusive, are  applicable  to  Justices'  Courts,  the  word  "con- 
stable" being  substituted,  to  that  end,  for  the  word 
'•  sheriff,"  and  the  word  "  justice  "  for  the  word  "  judge." 

Brooeedingi  supplementary  to  execution— 47  CaL  Ul;  sees.  n4-7SL 


CHAPTEE  X. 
CONTBBiPTS  IN  JUSTICBS'  COX7RT8. 

908.  Contempts  a  Justice  may  punish  for. 

907.  Froceeolngs  for  contempt. 

808.  Same. 

008.  Pmilshments  for  contempts. 

910.  The  conviction  must  be  entered  In  the  dockeL 

§  906.  A  justice  may  punish  as  for  contempt,  penons 
gpUty  of  the  following  acts,  and  no  other: 

1.  IMsorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  noldine  the  court,  tending  to  in* 
terrupt  the  due  course  of  a  trial  or  other  judicial  proceed- 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
diBtarbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate vicinity  of  the  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him ; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

5.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Oontempts— generally,  see.  1209  et  seq. 

Oonrts  and  jndicial  ofllcers,  powen  of—see.  128  and  notes,  sees. 

177-179. 

§  907.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Oompare— sec.  1211. 

§  906.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person 
80  guilty  may  be  arrested  and  brought  before  the  lusticA 
immediately,  when  an  opportunity  to  be  heard  in  his  ao- 
Gons  Cxv.  Psoo.— »•• 
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fense,  or  excuse,  must  be  glyen.    The  jostioe  may,  fheie- 
upon,  discharge  him,  or  may  conTict  hiza  of  the  ofifemie. 
Oompar*— sec.  1211 ;  see.  1212  ei  seg. 

§  909.  A  Justice  may  punish  for  contempts  by  fine  or 
imprisonment,  or  both;  such  fine  not  to  exceed  in  any 
case  one  hundred  dollars,  and  such  imprisonment  one  day. 

One  day*!  imprisonznent— but  see  sec.  1219;  47  CaL  13L 

§  910.  The  oouTiction,  specifying  particularly  the  of- 
fense and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 
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CHAFTEB  XI. 
DOCXXSTS  OF  JUSTZCBCI. 

111.  Docket,  what  to  contain. 

913.  Entries  therein  primary  CTldenoe  of  the  fictk 
91S.  An  Index  to  the  docket  must  be  kept. 

914.  Docketa  must  be  deUrered  by  justice  to  his  iucceiwr,  or  to 

conntT  clerk. 
S  915,  Proceedmgs  when  office  becomes  vactnt,  and  before  a  socces 
sor  is  apiMinted. 

§  911.  Every  lustice  mast  keep  a  book,  denominated 
8  "docket/'  in  wLich  be  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or 
a  writ  of  attacliment  be  issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions;  if  in  writing,  referring  to  them; 
if  not  in  writing,  a  concise  statement  of  the  material 
Pftrts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
Jjade,  and  by  whom  made,  the  order  for  the  jury,  and 
we  time  appointed  for  the  return  of  the  jury  and  tor  the 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
^d  the  names  of  all  witnesses  sworn,  and  at  whose  re- 
quest; 

B.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
wement  and  discharge ; 
1.1  «i  J    judgment  of  the  court,  specifying  the  costs  in- 

in  Siu*^^  tlie  time  when  rendered; 

P'  The  issuing  of  the  execution,  when  issued  and  to 
a  a??'  *^®  renewals  thereof,  if  any,  and  when  made,  and 
J^'*j®nient  of  any  money  paid  to  the  justice,  when  and 

'i-  The  receipt  of  a  notice  of  appeal,  if  any  be  given. 


912-16  DOCKETS.  Sa 

and  of  the  appeal  bond,  if  any  be  filed.    [In  effect  July 
let,  1874.] 

Docket  in  oltiei  and  oonntiei— eec  9S. 

Beiidenoe  of  defendant— see  sec.  B32n. 

Entries  in  docket— snbd.  8.  Return  tf  tummtmi,  10  CbL  tt;  U  GaL 
296,  subd.  9:  jad^ent,  41  Cal.  23^. 

§  912.  The  several  particulars  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  woich 
they  relate,  and  (unless  otherwise  in  this  title  provided) 
at  the  time  when  they  occur.  Such  entries  in  a  justice's 
docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 
his  successor  in  office,  are  prima  facie  evidence  of  the 
facts  so  stated.    [In  effect  March  26th,  1880.] 

FHma  facie  evidence— sec.  1833:  jastices'  docket  as,  S2  CaL  49:  ad* 
lolflslblll^  of  parol  evidence,  34  CaL  321. 

§  913.  A  justice  must  keep  an  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index, 
in  the  alphabetical  order  of  the  first  letter  of  the  family 
name. 

§  914.  Every  Justice  of  the  peace,  upon  the  expiration 
of  his  term  of  office,  must  deposit  with  his  successor  bis 
official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  other  which  may 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  (^ualitied,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  nm  other  justice  iu  the  township,  then  the  docket 
and  papers  of  such  justice  must  be  deposited  in  the  office 
of  the  county  clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor or  of  another  justice  is  deposited,  has  and  may  ex- 
ercise  over  all  actions  and  proceedings  entered  in  sach 
docket,  the  same  jurisdiction  as  if  originally  commenced 
before  him.  In  case  of  the  creation  of  a  new  county,  or 
the  change  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  within  the  same  territory  may  come,  is, 
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for  the  purposes  of  this  section,  considered  the  successor 
of  such  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancj  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  full  term.  When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the 
same  township  or  city,  from  that  time  is  the  successor. 

§  918.  When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
by  a  certificate  subscribed  by  him  and  liled  in  the  office 
of  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant.    [In  effect  March  26th,  1880.] 


GENERAL  FSOTIBIONB.  SM 


CHAPTER  Xn. 
GENERAL   PROVI8IONS   RELATINO   TO 

JUSTICES'  coxmTs. 

S  919.  JnstlcM  may  iasne  mibpoBnas  and  final  process  to  any  part  of  tbe 

county. 
S  920.  Blanks  must  be  filled  In  all  papers  issued  by  a  justice,  except 

subpcenas. 
I  021.  Justices  to  receive  all  monejrs  collected  and  pay  same  to  parties. 
S  922.  In  case  of  disability  of  Justice,  another  jusuce  may  attend  on 

bis  behalf. 

i92S.  Justices  may  require  security  for  costs. 
024.  Who  entitled  to  costs. 
02S.  What  provisions  of  Code  applicable  to  Justices'  Courts. 

§  919.  Justices  of  tho  peace  may  issue  snbpoonas  in 
any  action  or  proceedinj;  in  the  courts  held  by  them,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  of  the  county. 

Final  process— to  any  part  of  the  county,  sees.  94, 1Q& 

§  920.  The  summons,  execution,  and  every  other  pa- 
per made  or  issued  by  a  justice,  except  a  subposna,  must 
DO  issued  without  a  blank  left  to  be  filled  by  another,  oth- 
erwise it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pay  the  same,  and  all  moneys  paid  to 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [In  effect 
March  26th,  1880.] 

§  922.  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  sum- 
mons, or  at  the  time  appointed  for  a  trial,  another  justice 
of  the  same  township  or  city  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  time  being,  of  the  justice  before  whom  the  summons 
was  returnable.  In  that  case,  the  proper  entry  of  the 
proceedings  before  the  attending  justice,  subscribed  by 
him,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  retain- 
able may  resume  jurisdiction. 
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§  923.  Jnstices  may,  in  all  cases,  require  a  deposit  of 
loney  or  an  undertaking,  as  security  for  costs  of  court, 
fifore  issuing  a  summons. 
RnepaTment  of  fees— sec.  91. 

924.  The  preyailing  party  in  Justices'  Courts  is  en* 
ed  to  costs  of  the  action,  and  also  of  any  proceedings 
iken  by  Lim  in  aid  of  an  execution,  issnea  upon  any 
adgment  recovered  therein.    [In  effect  July  1st,  1874.] 
Oo8t»-«ee  sec.  896. 

§  925.  Justices' s  Courts  being  courts  of  peculiar  and 
imited  jurisdiction,  only  those  provisions  of  tliis  Code 
rhich  are,  in  their  nature,  applicable  to  the  organization, 
Mwers,  and  course  of  proceedings  in  Justices^Courts,  or 
Rrhich  have  been  made  applicable  by  special  provisions  in 
Alls  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
Medings  therein. 

Peealiar  and  limited  jnrisdictlon— sees.  112>114  and  notes. 

FtoTisioBS  applicable— 47  Cal.  131. 

§926.  In  all  civil  cases  arising  in  Justices'  Courts, 
therein  an  undertaking  is  required  as  prescribed  in  this 
9<>de,  the  plaintiff  or  defendant  may  deposit  with  said 
]^ice  a  sum  of  money  in  United  States  gold  coin  equal 
to  tbe  amount  required  by  the  said  undertaking,  which 
laid  sum  of  money  shall  be  taken  as  security  in  place  of 
*aid  undertaking.    [Approved  February  25th,  1878.] 
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TITLE  Xn. 

PROCE£a>INOS   IN   CIVIL  ACTZOKS  IN  PO- 
LICE COXTRT8. 

829.  How  commenced. 

930.  Summons  must  Issne  on  filing  complaint. 

931.  Defendant  may  plead  orally  or  in  writing. 

932.  Trial  by  lury,  when  defendant  is  entitled:  to. 

933.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 

^  929.  Civil  actions  in  Police  Courts  are  commenced  by 
filing  a  complaint,  setting  forth  the  violation  of  the  ordi- 
nance complained  of,  wlui  such  particulars  of  time,  place, 
and  manner  of  violation  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  The  complaint  must  be 
verified  by  the  oath  of  the  party  complaining,  or  of  his 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  sum- 
mons must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its 
issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  must  be 
tried,  unless,  for  good  cause  shown,  an  adjournment  is 
granted. 

§  932.  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the  or- 
dinance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court,    to  actions  where  the  fine,  forfeiture,  or  penalty  im- 

gosed  by  the  ordinance  is  over  fifty  dollars,  the  defendant 
I  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  civil  actions  in  Police  Ck>urt8 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 
Police  conrt  proceedlnga— no  jurisdiction  where  legality  of  Ucenaa 
nestloned,  61  CaL  499:  cItU  proceedings  in  Justices'  Courts,  sees.  8SI- 


TITLE  Xm. 

Of  Appeals  in  Civil  Actions. 

Chap.     I.  Appeals  in  general. 

n.  Appeals  from  District  Courts. 

HL  Appeals  from  County  Courts. 

IV.  Api>eals  from  Probate  Courts. 

y.  Appeals  to  County  Courts. 

[333] 


CHAPTEB  L 
APPBALS  in  OENBRAXs. 

1  gj  J^dBraeut_«na^orJHS  may  be  revlewBrt. ^_ 


■  )'.■  -iii.-ri .■.t.iKljiLTH.hn-'ranlllccl. 

l».  lll,'''l^l[\}■y.T■!■1tl■^^:i\?luuSLlll^ m\at  be  onrtlil 

I  an.  Fr.  .  - ...  ih.-i-     ■■  :i;  ;ili'Mlil.i  lo  nppeata  toCn 

8  936.  A  jncJgment  or  order  In  a  ciTil  action,  exd 
wfion  expressly  made  tinal  by  this  Code,  may  ber^riel 
ks  prescribed  In  thLa  title,  aod  not  otherwiae. 

JodpnactB  Biul  onlan— ipiHil  Irom.iec.  139  aod  noteg. 

Hot  otharwisB-S  Citl.  WT;  M  CaL  Ut;  3icL*a8llUa  a.  I 
April  7Ui,  138)1,  t  Fac.  C.  L.  J.  IM. 

g  937.  All  order  mada  out  of  conrt,  without  nottco. 
the  adverse  party,  may  be  vacated  or  modified  wiElH 
notice,  by  the  judge  Who  made  It;  or  mar  be  racaCail 
modified  on  notice,  in  tlie  manner  in  wblch  other  motlt 

VsoaUag  or  modifrlng  Drdei^-niHls  nlthont  notice,  (  CaL  Ul 
•^'  Wi  UCaLlli  ordersEaaenUy.aeclcaJK  ug.  ^ 


g  938.  Any  party  »ggT\eved  may  appeal  in  tbe  eal 
prescribed  In  tbls  title.  The  party  appoaling  is  known 
ibe  appellant,  and  the  adverse  party  --''- '  — 


ar  panr  BKgTla*«d— any  partj,  1  C>L  OTr  nCiL  Mj  U  CiL  tli  ■ 
.742:  ■KKiieved.gCaLGMiSCll.m;  ll)Crd.MB:llC»].lH;lICit, 

dT«na  psrtT— n  CbL  GIT;  U  Ckl.  ;<!. 

i«mtb  of  panjr— u  iSecdng  appc*!.  t  CaLStSj  *M.  Hal  tat.  Mtud 

.. .  .  .     „  a  action  or  apeclal  pro- 

tdiuB  commenced  in  tlia  conrt  in  which  the  same  is  rea- 
red, witbin  one  year  after  the  entry  ol  jodgment;  but 

exceptiun  to  the  decisioa  oi  Verdict,  on  the  ground  tliat 
'b  not  siippurl.cd'by  Uie  orideoce,  cannot  be  reviewed  ou 

appeal  fiom  the  iiidginent.  iiiikss  llic  appeal  m  lulioa 
tbin  sixty  days  after  the  rendition  of  tlie  {udgmcut; 
1.  From  a  juitKineDt  rendered  on  an  appeal  from  an  in- 
jfor  court,  within  ulnet;  days  after  tlie  entry  of  such 

i.  From  an  order  granting  or  refusing  a  new  trial;  from 
I  order  grantlug  or  diasoWinff  an  injunction;  from  an 
der  refusing  to  grant  or  disBolve  an  injunction;  from  an 
■«r  diEsolviug  or  refusini;  to  dissolve  an  attacliment: 
tai  an  order  granting  or  refusing  to  grant  a  change  of 
b  place  of  trial;  from  anjHpecial  order  made  after  llnal 
Qgment,  and  from  an  interlocutory  judgment  in  actions 
t  partition  of  real  property,  and  from  an  order  coniirra- 
a,  changing,  modifying  or  setting  aside  the  report  in 
Eole  or  in  part,  of  the  referees  in  actions  for  partition  of 
lal  property,  in  the  Cases  mentioned  in  the  provisions  in 
iction  seven  hundred  and  sixty  threo  of  this  Code,  with- 
1  siity  days  after  tlie  order  or  interlocutory  judgment  Is 
ado  and  entered  in  tbe  minutes  of  the  court  or  tiled  with 
le  clerk.  [In  effect  April  12Ch,  1880.] 
AppBalB— to  Supreme  Court,  seen.  96J-96G;  to  Superior  Court,  sen 

Elzceptlona— need  ot.  sdcs.  646,  DM,  and  notes. 

SCEDrvieioH  1.   Final  judEmonl-Broad,  too.  36  Cal.  ]5fl;  41  CaL 


!%'< 


hi;  il.ai.i1,  l^i  il  Cal.  tie;  lb  l:al.  14^;  ISC.-g.fflS;  Jl  Cal.  ISl.  IBSi 
il.Wii  33tal.<TJi  3LI  (.-nLSinjiri^;  ibL'al.ilH;  auJ  BHa  JTCBlon  ». 
rat,  Mareli  luOi.lssO.B  I'au.  C.L.J.  IL>H;  dPniurreroii.iCaLMj  It 


KmenLilaulileapiieal.ical.MTi  lO'Cal.tBO;  13  Cal.JDli  lac^'lM; 
lOtL  Hi:  alter  order  eranting,  appeal  from  Imlgmaiit,  33  Cal.  4071 
0iunill,«CaLU6;  13 Car. 4:!;  ^miU:  pmltronTn,3aCaLll:  tnM 
■udB,  decree  as  to.  not  Boa),  Ki  CaL  (14. 


special  procasdlne,  In-T  Csl.  1;^;  SCoLIOT;  18CaLX, 

KCal.44TiI9CaLll^;  37  CaL  IJ;  3SCaI.:W{  43Cal.  121)  tlCd.A 

Wilbin  ODD  Tsar— 3S  Citl.  mi;  41  Cul.  U;  t»  Cal.  1M; 
Fulila.No.  e.llt.Feb.  9tli,  [880,B  Pae.C.l^  J.  18:  lieglnning  ot  pi 
KeiieitiiOte;  uotprolausea,  wlien,42C«J-2J;  IToliate  Courts 
ibLty  Qays  only,  sec.  171fi- 

Entry  of  judgmenT— nrter,49CaL  ]^{  McLanahJln  p,  DobertrJ 
7Ui,  Iseo.lil'ac.C.  L.  J.SSOi  Ttiomasr.  AuaenoD.Mav»iIi.m*,< 
C.L.  J.llJ:  tKloreCoae.hvmrcD(lltloii,SdCal.41l>:  SlCaLSCitf 
IW;  UCal.Vie;  MCol.'^tOi  3SCal.4:;3i  liCaL3t!7i  46 Cal. G' 

Insafflclenoy  of  iTldsnce— time  (or  appeal  from,  49  Ci 

SUBDIVIBIOir  3.  TadgmeRt  rendaisd  on  Bpp«ai~llm6  Iorl||l 
CrDiii,!IICal.l41j  4: Cal.  110.  , 

SmtDivision  *.  GranlinE  or  lefa^ne  new  trial,  appall 
order— aener»lli.  Bee  aubcLln.rnider  F1H4L  Jduoiieht:  9Q 

CaL  IbTj  39  Cal.  lli;  40  Cal.  IW;  41  Cal.  4^;  4a  CaL  319;  tLQlj-l 
Bppsalfiom  order  OD^-grantlng.  17  Cal.  iwi  33  l.'all'norM  ^ 
Cray.  Harcli  4tli,  1830.  i  Fac.  C.  L.  J.  71:  liy  comitr  ]uili[e,tonB 
Cal,4M:  refBBlDg,4»C»l.*l*.  ^ 

Anachmmt— Older  as  to  dbsotntlon  of,  before  Coda,  i 


Special  ordar  after  fli 
Cat.  ?4S;  30Cal.  A30;  SsCai.  wai  n  un, 

Partition— interlocutoiTr  tndgment 
Feb.i7tli,  IsGO.a  tac.C.  L.J.  ll:  licfi 


j49^1.Tt''Si^se?!'D3^;iM''l  a  a       Iartto        p  q    miS 

nroceeilings.beforojmlpjent  CaL  4  su  far  of  uae  aPiilB'j 
SCaEcaCaurt.rctuslns.  7  Cal  s  9  Cal  L.4  vaca  aprai  onilMS 
able  order,  on  inallon  to  43  Cal  4&.   writ  of  asslalance  older  P" 
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Siztr  da3ni-22  Cal.  650;  30  GaL  11, 280;  81  CaL  207;  35  Gal.  216;  38  Cat 
Ift;  43  CaL  482, 625, 696;  51  GaL  417;  53  CaL  630. 

§  940.  An  appeal  is  taken  by  filing  with  the  clerk  of 
be  court  in  which  the  judgment  or  order  appealed  from 
ft  ontered,  a  notice  stating  the  appeal  from  toe  same,  oi 
ome  specific  part  thereof,  and  serving  a  similar  notice  on 
fae  adverse  party  or  his  attorney.  The  order  of  service 
a  inunaterial,  but  the  appeal  is  ineffectual  for  any  pur- 
K>se  unless  within  five  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
nade  with  the  clerk,  as  hereinafter  provided,  or  tbe  uu- 
lertaking  be  waived  by  the  adverse  party  in  writing.  [In 
jfifect  July  1st,  1874.] 

Appeal,  steps  of— before  Code,  8  Gal.  133, 340;  9  Cal.  641 ;  10  Cal.  31. 

Hotice  of  appeal—ReauMtes,2A  Cal.  364;  29  Cal.  224;  32  GaL  160;  38 
QaL280;  40  Cal.  154.  To  whom  ffiventSS  Cal.  637.  Filing  and  servina 
mier  immateriaU  but  both  same  day,  since  Code,  46  Cal.  650;  48  Cal.  667 : 
ireviously  otherwise,  10  Gal.  185:  42  Cal.  402;  before  Code,  prior  service 
improper,  10  CaL 31;  24  CaL  94, 229;  26  CaL  262;  30  Cal.  627:  32  CaL  475; 
R  CaL  317;  34  CaL  518;  42  Cal.  278.  Service,  on  attorney.  7  CaL  244;  35 
CaL  184;  39  Cal.  150:  and  generally,  see  sec.  1010  et  sea.:  formerly  none 
In  probate  appeals,  34  CaL  685;  but  see  sec.  1714.  Oiven  too  iate^  effect 
on  appeal,  2*2  Cal.  650;  50  Cal.  94.    Stipulation  at  to  filing,  29  Cal.  460. 

TTndertaking  on  vg/ipezi—Reguirementa  of,  sec.  941,  and  notes.  Un^ 
pessary,  when,  sees.  U65, 1058.  Within  five  dam,  15  CaL  383,  'A^\  42  CaL 
177:  ana  not  before  notice  of  appeal  given,  10  Cal.  480;  16  CaL  4.'3;  19 
Cal.  77:  24  CaL  609;  42  Cal.  275;  46  CaL  650:  witliln  time  limited  for 
U>peal,  51  Cal.  417.  Ineff'ectual  appeal,  not  to  be  dismissed,  52  Cal.  325. 
JMeeption  to  turetiet,  tune  for,  sec.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
ftud  must  be  executed  on  tlie  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
All  damages  and  costs  which  may  be  awarded  against 
him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed* 
h)g  three  hundred  dollars;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was 
entered,  to  abide  the  event  of  the  appeal. 

Undertaking  on  appeal— ftVtn^,  time  for,  sec.  940  and  note;  and  seo 
Bee.  1054;  15  GaL  31 :  proof  of,  8  Cal.  130.  ■  SitMcieney  of,  sec.  954;  5  CaL 
2:7  CaL  244:  9  Cal.  33;  10  Cal.  185:  13  CaL  502, 606;  15  Cal.  31 ;  18  Cal.  402; 
»CaL512;  23 CaL  136,526:  42Cal.32.  jUadf/i/v on, 9 CaL 278;  10CaL517; 
UCaL  353;  16  CaL  69;  23  CaL  159, 268;  29  Cal.  138;  33  CaL  li>l :  38  CaL 596; 
IB  Cal.  453;  Crane  v.  Weymouth,  March  31st,  1880, 5  Pac.  C.  L.  J.  315. 
«ttrerte«,  payhu[  judgment,  sec.  1059;  63  CaL  616:  Justification  of,  sec. 
«w  and  note.    Suit  by  assignee,  6  CaL  8/. 

l^eposlt  with  clerk-«ec.  948,  also  sees.  573, 2104. 

l^ndertaUngs  generally— i^odt'/jfy,  attachment,  13  Gal.  653;  44  GaL 
'«:  crhnhial  case,  S.  F.  v.  Randall.  Siarch  23rd.  1880,  5  Pac.  C.  L. 
SL'194:  executor,  29  Cal.  96:  injunction,  3  CaL  218:  4  Cal.  88;  0  Gal. 
^;  10  CaL  353. 390:  13  Cal.  535,538;  25  Cal.  170;  28  CaL  11:  law  not  re- 
Vuredby,20  Cal.  528:  parties  suing,  2  Cal.  562:  7  Cal.  551:  9  CaL  280. 
«ur(!(te«.  jostlflcatlon  of,  18  Cal.  121:  liability  of,  GivU  Code,  sec.  2836; 
u CaL  508;  26  CaL  535:  qualification,  sec.  1058:  subrogation,  sec.  709. 

Code  Crv.  Pboc—SO. 
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§  942.  If  the  appeal  be  from  a  judgment  or  ordflK: 
directing:  the  payment  of  money,  it  does  not  stay  the  exr  • 
cution  (^  the  judgment  or  order  unless  a  written  undev* 
taking  be  executed  on  the  part  of  the  appellant,  by  twoVi 
more  sureties,  to  the  effect  that  they  are  bound  in  dooM. 
the  amount  named  in  the  judgment  or  order;  that  if  tba 
judgment  or  order  appealed  from,  or  anv  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  vili 
pa:     '  ^     .--^-..--        ,,  ^_., 

ment 

damages  and  costs  which  may  be  awarded' against  the 
appellant  upon  the  appeal,  and  that  if  the  appellant  does 
not  malce  such  payment  within  thirty  days  after  the  filing 
of  the  remittitur  from  the  Supreme  Court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  be  entered 
on  motion  of  the  respondent  in  his  likvor  against  the  sure- 
ties, for  such  amount,  together  with  the  interest  that  may 
be  due  thereon,  and  the  damages  and  costs  which  may  m 
awarded  against  the  appellant  upon  the  appeaL  If  the 
judgment  or  order  appealed  from  be  for  a  greater  amount 
than  two  thousand  dollars,  and  the  sureties  do  not  state 
in  their  affidavits  of  justification  accompanying  the  under- 
taking, that  they  are  each  worth  the  sum  specified  in  tJie 
undertaking,  the  stipulation  may  be  that  the  judgment  to 
be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  against  the 
sureties  by  the  court  from  which  tue  appeal  is  taken,  pur- 
suant  to  the  stipulations  herein  designated.  When  the 
judgment  or  order  appealed  from  is  made  payable  in  a 
specified  kind  of  money  or  currency,  the  judgment  en- 
tered against  the  sureties  upon  the  undertaking  must  he 
made  payable  in  the  same  kind  of  money  or  currency. 
[In  effect  July  1st,  1880.] 

Undertaking  to  stay  ezecation— 10  GaL  335;  13  CaL  802;  15  GaL  374; 
25  Cal.  337:  40  Cal.  278;  49  Cal.  72, 351;  Hill  v.  Flnnlgan,  AprU  6tb,  1880, 
5  Fac.  C.  L.  J.  301. 

Jadgment  affirmed— or  appeal  dismissed,  6  CaL  175;  15  CaL  327;  9 
Cal.  138. 
Specified  kind  of  money— sec.  667  and  notes. 

§  943.  If  the  judgment  or  order  appealed  from,  direct 
the  assignment  or  delivery  of  documents  or  personal 
property,  the  execution  of  the  judgment  or  order  cannot 
be  stayed  by  appeal,  unless  the  things  required  to  he 
assigned  or  delivered  be  placed  in  the  custody  of  sucli 
officer  or  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant, 
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iritli  at  least  two  anreties,  and  in  such  amount  as  the 
court»  or  a  jad|(e  thereof,  may  direct,  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  oonrt, 
apon  the  appeaL    [In  effect  March  9th,  1880.] 
Beoaiver— sec.  564. 

941. 


g  944.  If  the  judgment  or  order  appealed  from  dhrect 
the  execution  oi  a  conveyance  or  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  the  clerk  with  whom  the  judgment  or  order  is  en- 
tered, to  abide  the  judgment  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
tho  sale  or  delivery  of  possession  of  real  property,  the  ex- 
ecution of  the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  tlie  part  of  tbe  appellant, 
witli  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
conunit,  or   suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  tbe  ap])eal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  pro];>erty  from  the  time  of  the  appeal  until  the  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  iixed  by  tho  judge  ol 
the  court  by  which  the  judgment  was  rendered  or  ordei 
made,  and  which  must  be  specified  in  the  undertaking. 
'When  the  judgment  is  for  tlie  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such 
deficiency. 

B«ahy,  sale  or  deliverjr  of  ponassion  of^21  Cal.  233;  England  v. 
Lewis,  25  Cal.  337;  29  Cal.  11 ;  38  CaL  flOO:  undertaking,  sec.  941. 
745,746. 


§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further 
proceedines  in  the  court  below  upon  the  judgment  or  or- 
der appealed  from,  or  upon  the  matters  embraced  therein, 
and  releases  from  levy  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but 
toe  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discre- 
tion, dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  administra- 
tor, trustee,  or  other  person  acting  in  another's  right. 
An  appeal  does  not  continue  in  force  an  attachment 
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tinless  an  undertakinj;  be  executed  and  filed  on  the  pul 
of  the  appellant,  by  at  least  two  sureties,  in  double  ~ 
amount  of  the  debt  claimed  by  him,  that  the  appel 
will  pay  all  costs  and  damages  whiclvthe  respondent  i 
sustain  by  reason  of  tho  attachment,  in  case  the  order 
the  court  below  be  sustained;  and  unless,  within  five  dayi 
after  tho  entry  of  tho  order  appealed  from,  such  app^ 
be  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceedings— sec.  849n;  7  Cal.  132;  47  Cal.  584;  52  CaL  75. 

Levy,  release  of— not  before  Code,  49  Cal.  72. 

Security  of  executor,  etc.— see  sec.  966. 

§  947.  The  undertakings  prescribed  by  sections  nioa 
hundred  and  forty-one,  nine  hundred  and  forty-two,  nint 
hundred  and  forty-three,  and  nine  hundred  and  forty-live» 
may  be  in  one  instrument  or  several,  at  tho  option  of  tho 
appellant. 

Undertakings— sec.  941,  notes. 

§  948.  The  adverse  party  may  except  to  the  safficiency 
of  the  sureties  to  any  of  the  undertakings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and, 
forty-two,  nine  hundred  and  forty-three,  and  nine  hund*< 
red  and  forty-flve,  at  any  time  within  thirtv  days  after 
the  filing  of  such  undertaking;  and  unless  they  or  other 
sureties,  within  twenty  days  after  tho  appellant  lias  been 
served  with  notice  oi  such  exception,  justify  before  a 
judge  of  the  court  below,  or  county  clerk,  upon  five  days' 
notice  to  the  respondent  of  the  time  and  place  of  justifi- 
cation, execution  of  the  judgment,  order,  or  decree  ap- 
pealed from  is  no  longer  stayed ;  and  in  all  cases  whera 
an  undertaking  is  rec[uired  on  appeal  by  the  provisions  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking, 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent.  [In  effect 
March  9th,  1880.] 

Justification  of  sureties— see  sec.  405;  1  Cal.  199;  32  Cal.  373:  notice 
of,  10  Cal.  480;  IS  Cal.  301:  effect  of  faiJure,  10  Cal.  183, 480;  17  Cal.  121; 
62  Cal.  447;  HUl  v.  Flnnigan,  March  13th,  1880, 5  Pac.  C.  L.  J.  122;  Il)icL 
AprU  6th,  18S0. 5  Pac.  C.  £.  J .  301 :  before  coonty  judge,  prior  to  amdt. 
1880, 18  Cal.  668;  21  Cal.  512:  waiver,  32  Cal.  49. 

§  949.  In  cases  not  provided  for  in  sections  nine  hundred 
and  forty-two,  nine  hundred  and  forty-three,  nine  hundred 
and  forty-four,  and  nine  hundred  and  forty-five,  tho  i)er- 
f  ecting  of  an  appeal  by  giving  tho  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty- 
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one,  stays  proceedings  in  the  court  below  upon  tbe  judg- 
ment or  order  apx>ealed  from,  except  wliere  it  directs  tbe 
sale  of  perishable  property;  in  which  case  the  court  below 
may  order  tbe  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.    And  except  also,  where  it  adjudges  the  defendant 

Siilty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
g  public  office,  civil  or  military,  within  this  State.  And 
except  also,  where  the  order  grants,  or  refuses  to  grant,  a 
change  of  the  place  of  trial  of  an  action.  [In  effect 
February  16th,  1874.] 

Stay  of  prooeedings-7  CaL  132;  19  CaL  118;  24  CaL  569;  25  Cal.  3S7; 
KCaL622. 

§  950.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  anv  bill  of  exceptions 
or  statement  in  the  case,  upon  which  tbe  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made 
upon  tbe  minutes  of  the  court,  as  provided  in  section  six 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
as  provided  in  sections  six  hundred  and  forty-nine  or  six 
hundred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
api)eal  from  the  order  granting  or  refusing  the  new  trial. 
[In  effect  July  1st,  1874.] 

Papers  on  appeal  from  judgment— <$3  Cal.  281 ;  Welch  e.  AUen, 
Feb.  26tli,  1880:  notice  of  appeal.S  Cal.  340: 10  Gal.490: 29  Cal.  460;  35  Cal. 
289:  Judgment  roll,  sec.  G70  and  notes;  47Cal.<i04:  53  Cal.  251:  excep* 
tions,8ec.  n56:  2  CaL  51;  32  CaL  91;  47  CaL  640,  m3;  50  CaL  506, 524;  51 
CaL  110;  53  Cal.  602. 

Transcript— generally,  sec.  129n:  8  CaL  340;  10  Cal.  491;  24  Cal.  267;  26 
CaL  263:  27  CaL  649;  28  CaL  555:  23  Cal.  461, 486;  31  Cal.  107.657 :  34  Cal. 28. 
506;  35  Cal.  l&t:  36  Cal.  129,521,  680:  3:)  CaL  93;  43  CaL  177.458,482:  47 
CaL  605;  48  Cal.  28;  49  Cal.  340:  autlientlctftlon  of,  sec.  953  and  notes; 
contents,  sees.  950-952  and  notes,  supra, 

§  951.  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from'  an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.    [In  effect  July  1st,  1874.1 

Papers  on  appeal  from  judgment— compare  sec.  g50n. 

Record  on  appeal  from  orders— 25  Cal.  534;  27  CaL  685;  28  Cal.  649; 
»  CaL  531;  47Caf.l67. 

§  952.  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed 
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from,  and  of  the  papers  designated  in  section  six  hnndred 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal— generally,  see  sees.  950, 951. 

Order  as  to  new  trial— record  on  api)eal  from,  23  Cal.  540;  2S  Gad. 
S84;  28  Cal.  58;  29  Gal.  (>12;  45  Cal.  174;  Thompson  9.  Patterson*  April 
23rd,  1880, 5  Pac.  C.  L.  J.  388. 

§  953.  The  copies  provided  for  in  the  last  three  sec- 
tions must  be  certified  to  be  correct  by  the  clerk  or  the 
attorneys,  and  must  be  accompanied  with  a  certificate  of 
the  clerk  or  attorneys  that  an  undertaking  on  appeal,  in 
due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
l^arties  waiving  an  undertaking.    [In  effect  July  1st,  1874.] 

Certificate— 42  Gal.  629;  43 Cal.  25, 54 ;  51  CaL  420:  Winder «.  Hendrick, 
March  3rd,  1880. 5  Pac.  C.  L.  J.  b7 :  undertaking  filed,  8  Cal.  MO;  28  CaL 
58;  52  Cal.  644. 

Stipulation— 48  CaL  83:  generally,  283n. 

Tran8cript«-sec.  S50n. 

Review  on  appeal— eec.  BSni  when  certiorari  proper  mode,  3  CaL 
424. 

§  954.  If  the  appellant  fails  to  furnish  the  requisite 

Eapers,  the  appeal  may  be  dismissed;  but  no  appeal  can 
e  dismissed  for  insufiiciency  of  the  undertaking  thereon, 
if  a  good  and  sufficient  undertaking,  approved  by  a  jus- 
tice of  the  Supreme  Court,  be  tiled  in  the  Supreme  Court 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

Requisite  papers  not  furnished- 2>tjmiua//or,  sec.  129n;  2  Cal.  149, 
150, 162 ;  5  Cal.  155 ;  25  Cal.  534 :  33 CaL  572:  47  CaL 414 ;  50  Cal.  94 ;  People 
V.  Ceuter,  March  1st,  1880,  5  Pac.  C.  L.  J.  40;  Splnettl  e.  Brlgnardello, 
April  7tli,  1880, 5  Pac.  C.  L.  J.  329 :  motion ,  8  Cal.  347 :  38  Cal.  @7 :  47  CaL 
606;  43  CaL  151 :  restoration  of  appeal.  2  Cal.  162;  21  CaL  512;  25  Cal.  598. 
Substituted  undertaking,  21  Cal.  512;  23  Cal.  526;  32  Cai.  375;  52  CaL  447. 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affirm- 
ance of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 

EflTeot  of  dismissal— 15  Cal.  324:  16  CaL  207;  40  Cal.  101, 278;  Splnettt 
V.  BrignardeUo,  April  7tli,  1880, 5  Pac.  C.  L.  J.  329. 

Control  over  judgment  on  appeal— sec.  53». 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  which  involves  the  merits,  or 
necessarily  affects  the  judgment,  except  a  decision  or  or- 
der from  which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  187(>— in  effect  Juno  1st,  187G.] 

Review  on  appeal— sec.  53n;  Ashley  v.  Olmstead,  April  21st,  1880, 9 
Pac.  C.  L.  J.  310;  Thompson  v.  Patterson,  April  23rd,  1880, 5  Pac  C.  L. 
J.  888;  Freeman  9.  Campbell,  Hay  20th,  1880, 5  Pac.  C. !«.  J.  633. 

Intanpediate  fudw^Non^appetOa^Oe,  see  under  sec.  990i»:  endndyi* 
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tBff  In  record,  38  CaL  170.299;  41  CaL  196;  43  OaL  3M;  a  OaL  1»,  Ml^ 

^j^eetinffjudgmentf  24  Cai.  447. 

Appealable  order^not  reylewed>  43  CaL  S87. 
Certiorari— wbere  no  appeal,  53  Cal.  490. 

§  957.  When  the  jadgment  or  order  is  reyened  or  mod- 
ified, the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  hy  the  erroneous  judgment 
or  order,  so  lar  as  such  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered 
Dy  the  judgment,  or  had  under  process  issued  upon  tlie 
judgment,  on  the  appeal  from  which  the  proceedings  were 
not  stayed;  and  for  relief  in  such  cases  the  appellant  may 
have  bis  action  against  the  respondent^  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale,  when  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just.    [In  effect  July  1st,  1874.] 

Judgment  reversed— mc.  966,  also,  sec.  53e. 

Modified— eee.53fi;  Kern  Valley  Bank  v.  Chester,  Jane  Srd,  1880,  S 
Pac.  C.L.J.ft20. 

Reatitation— 10  CaL  835;  14  Cal.  667;  18  Cal.  275;  46  Cal.  275;  48  CaL  630. 

Oosts  on  appeal— generally,  sec.  1034;  33  Cal.  161:  and  for  costs  be- 
low, etc.:  see  sees.  1022-1039:  where  modification  of  jadsment.  see. 
1027,  aubo.  2;  1  Cal.  51 ;  13  Cal.  491 ;  18  Cal.  689;  49  CaL  293. 

Appeal  for  delay— damages,  as  penalty,  23  CaL  649;  33  CaL  161;  51 
Cal.  187;  Livermore  v.  Hodgklns,  May  26th.  1880,  6  Pac.  C.L.  J.  516: 
percentaflre  awarded,  2  CaL  149.  ISO,  158:  0  Cal.  04, 277 ;  10  CaL  622, 533:  12 
Cal.  449, 690;  14  Cal.  241;  41  Cal.  360, 661;  43  Cal.  497;  44  Cal.  131;  45ClU. 
893;  47  CaL  618;  48  CaL  131 ;  Mix  v.  Boothe,  Feb.  12th,  1880, 4  Pao.  C.  L. 
J.  563. 

§  95&  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certified  oy  the  clerk  of  the  Supreme  Court  to  the 
clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is  filed  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min- 
ute of  the  jud|3(ment  of  the  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
afiirmed,  reversed,  or  modified  by  the  Supreme  Court  on 
appeaL 

Judgment  rendered  on  appeal— sec  53a:  rehearing,  see.  ISOa. 

Bemittitnr-amendment  after,  19  Cal.  127;  costs.  3  Cal.  212: 12  Gal. 
467;  10  CaL  1S7:  opinion,  sec  120»:  power  of  court  below.  3  Cal.  214;  83 
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Cal.  414;  83  GaL  484;  41  CaL  5S8;  45  Gal.  180, 617:  recalling,  22  Cal.  S3;  M 
Cal.  62:  86  CaL  829;  43  Gal.  178;  46  Gal.  640;  62  Gal.  473. 

§  959.  The  provisions  of  this  chapter  do  not  apply  to 
appeals  to  Superior  Courts.    [In  effect  March  9t]i,  1^.] 
Appeala  to  Superior  Oonrta— sees.  974-860. 


i 
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CHAPTER  H. 

APPEAIiS   TO   SUFREMB   COURT. 

S  96S.  ynien  an  appeal  may  be  taken. 
I  964.  Appeals;  In  wbat  cases  appealed  from  Jostlcea'Coiirta. 
I  965.  Appeals  by  executors  and  administrators. 
$  966.  Acts  of  executors  and  administrators,  where  appointment  vai 
cated. 

§  963.  An  appeal  may  be  taken  to  the  Supreme  Coart, 
from  a  Superior  Court,  in  the  following  cases: 

1.  From  a  final  judgment  entered  in  an  action  or  spe- 
cial proceeding  commenced  in  a  Superior  Court,  or 
broueht  into  a  Superior  Court  from  another  Court; 

2.  £*roni  an  order  granting  or  refusing  a  new  trial;  or 
grantins  or  dissolving  an  injunction;  or  refusing  to  grant 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dia* 
solve  an  attachment;  or  changing  or  refusing  to  change 
the  place  of  trial;  from  any  special  order  made  after  final 
judgment;  and  from  such  interlocutory  judgment  in  ac- 
tions for  partition  as  determines  the  rights  and  interests 
of  the  respective  parties  and  directs  partition  to  be  made; 

3.  From  a  judgment  or  order  granting,  refusing,  or  re- 
voking letters  testamentary,  or  of  administration,  or  of 
guardianship;  or  admitting  or  refusing  to  admit  a  will  to 
probate ;  or  against  or  in  favor  of  the  validity^  of  a  wiU. 
or  revoking  the  probate  thereof;  or  against  or  in  favor  ox 
setting  apart  property,  or  making  an  allowance  for  a 
widow  or  child;  or  against  or  in  favor  of  directing  the 
partition,  sale,  or  conveyance  of  real  property;  or  set- 
tling an  account  of  an  executor,  or  administrator,  or 
guardian ;  or  refusing,  allowing,  or  directing  the  distribu* 
tion  or  partition  of  an  estate,  or  any  part  thereof;  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
or  confirming  or  refusing  to  confirm  a  report  of  an  ap- 
praiser setting  apart  the  homestead. 

Subdivision  l.  Appeal  from  final  judgment— compare  see.  939, 
sabd.  1,  and  notes. 

Subdivision  2.  Appeals  from  orders— compare  see.  939,  subd.  t, 
and  notes. 

Subdivision  t.  Appeals  from  probate  decisions— generally,  see 
sees.  1714, 1715;  34  Cal.  662:  special  administration,  granting  no  appeal, 
sec.  1413:  guardianship,  43  Cal.  83:  refusing  probate,  36  Cal.  75:  setting 
apart  homestead,  £  tate  of  Bums,  Feb.  2utb,  1680,  5  Pac.  G.  L.  J.  49: 
settling  account,  36  Cal.  105:  order  of  distribution,  40  Cal.  463;  40CaL 
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ISO :  refiulng  payment  of  claim.  49  CaL  19S.  Non-appealable  orders- 
15  Cal. 257Tn  Cal. 298:  Al  CaL 563;  63  Cal. 631 :  Estate  of  Montgomeir. 
May  27th,  1880»  5  Pae.  C.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in  cases 
appealed  from  Justices',  Police,  or  other  inferior  courts, 
except  cases  of  forcible  entry  and  detainer,  and  cases  in- 
volving the  title  or  possession  of  real  property,  or  the 
legality  of  an^  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Appeals  to  Superior  Oonrt— sec  974  et  teq. 

Forcible  entry  and  detainer-concurrent  Jurisdiction  of  Jostioei^ 
Courts,  sec.  113,  subd.  1. 

§  965.  When  an  executor,  administrator,  or  guardian, 
who  has  given  an  official  bond,  appeals  from  a  judgment 
or  order  of  the  Superior  Court  made  in  the  proceedings 
had  upon  the  estate  of  which  he  is  executor,  administra- 
tor, or  guardian,  his  official  bond  shall  stand  in  the  place 
of  an  undertaking  on  appeal;  and  the  sureties  thereon 
«hall  be  liable  as  on  such  undertaking. 

Undertaking-K>n  appeal,  and  generally,  sec.  941,  notes. 

Probate  appeals— sec  963,  subd.  •  and  notes. 

.  §  966.  When  the  judgment  or  order  appointing  an  ex- 
ecutor, or  administrator,  or  guardian,  is  reversed  on  ap- 
peal, for  error,  and  not  for  want  of  jurisdiction  of  toe 
Court,  all  lawful  acts  in  administration  upon  the  estate 

Serformed  by  such  executor,  or  administrator,  or  goar- 
ian,  if  he  have  qualified,  are  as  valid  as  if  such  judgment 
or  Older  had  been  affirmed. 
Appointment  of  executor,  etc.— appeal  from,  soc  963,  sidML  8. 
Beatitation  on  reversal,  eto.— sec  917. 


HI  JkPPEALS  TO  80PBBIOB  COUBiTS.  SI  97V4I 


CHAPTBB  m 
APPTSATiS   TO   SX7FERIOR   COURTS. 

974.  Appeal  ftom  Judgment  of  Justice's  or  Police  Oonrt. 

975.  Appeal  on  questions  of  law  statement. 
970.  Appeal  on  questions  of  fact,  or  law  and  fact. 

977.  Transmission  of  papers  to  appellate  court. 

978.  Undertaking  on  appeaL 

979.  Stay  of  proceedings  on  filing  undertaking. 
S  960.  Powers  of  Superior  Court  on  appeaL 

§  974.  Any  party  dissatisfied  with  a  judgment  ren- 
dered in  a  civil  action  in  a  Police  or  Jastice's  Court,  may 
appeal  therefrom  to  the  Superior  Court  of  the  countv,  at 
any  time  within  tliirty  days  after  the  rendition  of  the 
judgment.  The  appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party.  The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if 
from  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  law  or  fact,  or  both. 

Hotice  of  appeal— sufficiency,  6  Cal.  124;  23  CaL  136:  service  on 
adverse  par^,  see  sec.  1015;  6  caL245:  7  Cal.  245,  and  compare  sec. 
910:  proof  of  service,  16  CaL  368:  appeal,  when  proper  remedy,  50  CaL 
509. 

§  975.  When  a  party  appeals  to  the  Superior  Court  on 
questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.  The  state- 
ment must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.  The  proposed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  adopted.  The  statement  thus  adopted,,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  of  the'docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  liearing  of  the  appeal  before  the  Superior 
Court.' 

Settlement  of  statement— on  appeal,  compare  sec.  650  and  notes. 
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§  976.  WheD  a  party  appeals  to  the  Superior  Court  on 

questions  of  fact,  or  on  questions  of  both  law  and  fact, 

no  statement  need  be  made,  but  the  action  must  be  tried 

anew  in  the  Superior  Court.    [In  effect  March  26th,  1880.] 

Tried  anew— A  CaI.  63,  75;  10  CaL  19;  11  GaL  328:  conduct  of  trUl, 
sec.  980. 

§  977.  Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justice  or  judge,  and  filing^  an 
undertaking  as  required  in  the  next  section,  and  after 
settlement  or  adoption  of  statement,  if  any.  the  justice 
or  judge  must,  within  five  days,  transmit  to  the  cfork  of 
the  Superior  Court,  if  the  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  docket,  the  statement  as  ad* 
mitted  or  as  settled,  the  notice  of  appeal,  and  the  undertak- 
ing filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both 
law  and  fact,  a  certiHed  copy  of  his  docket,  the  i^leadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal,  and  the  undertaking  filed ;  and  the 
justice  or  judge  may  be  compelled  by  the  Superior  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  of  such  order  may  be  serrcd 
on  the  justice  or  judge  by  the  party  or  his  attorney.  In 
the  Superior  Court,  either  party  may  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 
[In  effect  March  26th,  1880.] 

Payment  of  foee-5  Cal.  89;  6  Cal.  287;  9  Cal.  571.   T^ransmitting 
record— 9  Gal.  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 
not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed  with  two  or  more  sureties  in  the  sum  of  one  hundred 
dollars  for  the  payment  of  the  costs  on  the  appeal;  or,  if 
a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice 
the  amount  of  the  judgment,  including  costs,  when  the 
judgment  is  for  the  payment  of  money;  or  twice  the  value 
of  property,  including  costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  all  costs,  if  the  api^eal  be  withdrawn 
or  dismissed,  or  the  amount  of  any  judgment  and  all 
costs  that  may  be  recovered  against  nim  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  specific  personsu 
property,  the  undertaking  must  be  conditioned  that  the 
appellant  will  pay  the  judgment  and  costs  appealed  from, 
and  obey  the  order  of  the  court  made  therein,  if  the  ap- 
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peal  be  withdrawn  or  dismissed,  or  any  judgment  and 
costs  that  may  be  recovered  against  him  in  said  action 
in  the  Superior  Court,  and  will  obey  any  order  made  by 
the  court  therein.    When  the  judgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the 
execntion  of  the  same  cannot  be  stayed  unless  a  written 
undertaJdng  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or 
the  jadgment  affirmed,  or  judgment  be  recovered  against 
him  in  the  action  in  the  Superior  Court,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  there- 
of; or  that  he  will  pay  an^r  judgment  and  costs  that  may 
be  recovered  against  him  in  said  action  in  the  Superior 
Court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of 
the  court  from  which  the  appeal  is  taken,  and  wnich  sum 
must  be  specified  in  the  undertaking.    A  deposit  of  the 
amount  of  the  judgment,  including  all  costs  appealed 
from,  or  of  the  value  of  the  property,  including  all  costs 
in  actions  for  the  recovery  oi  speciho  personal  property, 
with  the  justice  or  judge,  is  equivalent  to  the  filing  of  the 
imdertaking,  and  in  such  cases,  the  justice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
be  by  him  paid  out  on  the  order  of  the  court.   The  adverse 
party  may  except  to  the  sufficiency  of  the  sureties  within 
five  days  after  the  filing  of  the  undertaking,  and  unless 
thev  or  other  sureties  justify  before  the  justice  or  judge 
within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  1880.] 

Undertaking  on  appeal— compare  sec.  941  and  notes;  see  9  Cal.  71, 
78;  7  GaL  245;  8  Cal.  93;  9  Cal.  571. 
Sureties,  excepting  to— 47  CaL  604:  jnstlflcatiQn,  sec.  948. 

§  979.  If  an  execution  be  issued  on  the  filing  of  the 
undertaking  staying  proceedings,  the  justice  or  judge 
most,  by  order,  direct  the  officer  to  stay  all  proceedings 
on  the  same.  Such  officer  must,  upon  payment  of  his 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
linquish all  property  levied  upon,  and  deliver  the  same  to 
the  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  the  offi- 
cer may  retain  so  much  of  the  property  or  proceedJs  thereof 

CODB  Crv.  Psoo.— 80. 
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as  may  be  neoessaxy  to  pay  the  same.    VLa  effect  Hatch 
26th,  1880.J 
Stay  of  proooodlngs— lee.  Min. 

§  980.  Upon  an  appeal  heard  upon  a  statement  of  the 
case,  the  Superior  Court  may  review  all  orders  a£feetiiig 
the  judgment  appealed  from,  and  may  set  aside,  or  con- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
to  and  dependent  upon  such  judgment,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  action  is 
tried  anew  on  appeal,  the  trial  must  be  conducted  in  all 
respects  as  other  trials  in  the  Superior  Court.  The  pro- 
visions of  this  Code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  Superior  Court,  are 
applicable  to  trials  on  appeal  in  the  Superior  Court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
bringing  it  to  a  hearing,  the  Superior  Court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if 
it  appear  to  such  court  that  the  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just,  not  exceeding  twenty-five  per  cent,  of  the  judg- 
ment appealed  from.  Judgments  rendered  in  the  Su- 
perior Court  on  appeal  shall  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  Superior  Court.  [la 
effect  March  26th,  1880.] 

New  trial-8  CaL  517;  9  CaL21I;  40  GaL  359. 

Oondnct  of  trial— generally,  aeo.  607ii!  amendment  to  pleaflhigii  U 
CaL  342. 

T^nnafer  from  Jnatlces'  Oonrt— 17  CaL  68;  91  GaL  Kk 

Dlamiaaal  of  appeal— 39  CaL  069;  40  Cal.  642. 

Appeal  for  delay-compare  sec.  957ii. 

CHAPTER  LXXX 

An  Act  to  repeal  chapters  four  and  five,  oftUU  thirtien,o/ 
part  ttoo,  of  the  Code  of  Civil  Procedure,  and  each  and 
every  section  of  said  chapters  four  and  five^  relating  to 
appeals  in  civil  actions,    [Approved  April  15th,  1880.] 

The  People  of  the  State  of  California,  represented  in 
Senate  and  Assembly,  do  enact  as  follows: 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of  part 
two,  of  the  Code  of  Civil  Procedure,  and  each  and  every 
section  of  said  chapters  four  and  five,  [§§  969-980]  are  here- 
by repealed. 

§  2.  This  Act  shall  take  effect  immediately. 


TTTLB  XrV. 

Of  Miscellaneoiui  Frovisioim. 

Chap.  !•  Proceedings  affainst  joint  debtors. 

XI.  Offer  of  the  deiendant  to  compromise. 

TTT.  Inspection  of  writings. 

rV.  Motions  and  orders. 

V.  Notices,  and  filing,  and  service  of  papexa 

VI.  Of  costs. 

VIL  General  provisions. 
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CHAPTER  L 
PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

S  989.  Parties  not  summoned  In  action  on  Joint  contract  may  be  som* 
moned  after  judgment. 

990.  Summons  In  tbat  case»  what  to  contain,  and  how  served. 

991.  Affidavit  to  accompany  summons. 

992.  Answer,  when  filed  and  wliat  it  may  contain. 

993.  What  constitute  the  pleadings  in  the  case. 

994.  Issues,  how  tried.   Verdictt  what  to  be. 

§  989.  When  a  judgment  is  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obliga- 
tion, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  sum- 
moned  to  show  cause  why  they  should  not- be  bound  by 
the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Oognate  provisions— sees.  383, 414, 579. 

Bound  by  the  judgment— 48  Cal.  438:  but  no  action  on  judgment,  39 
Cal.  34. 

§  990.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  judgment,  and  reauire  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint. 

Summons— contents,  service,  etc.,  sees.  407, 410,  et  ieg, 

§  991.  The  summons  must  be  accompanied  by  an  alB- 
davit  of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  must  specify  the  amount  due  thereon. 

§  992.  Upon  such  summons,  the  defendant  niajr  an- 
swer within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen 
subsequently;  or  he  may  deny  his  liability  on  the  obhga- 
tiou  upon  which  the  judgment  was  recovered,  except  ft 
discharge  from  such  liability  by  the  Statute  of  Ldmitations. 

Answer— sec.  437,  notes,  et  seq, 

§  993.  If  the  defendant,  in  his  answer,  deny  the  Judg- 
ment, or  set  up  any  defense  which  may  have  arisen  sub- 
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seqnently,  tlie  sumnions,  with  the  affidayit  annexed,  and 
the  answer,  constitute  the  written  allegations  in  the  case: 
if  he  deny  his  liability  on  the  oblijsatioh  upon  which  the 
judgment  was  recovered,  a  copy  oi  the  original  complaint 
ana  judgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

§  994.  The  issues  formed  may  be  tried  as  in  other 
cases;  bat  when  the  defendant  denies,  in  his  answer,  any 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for 
not  exceeding  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  interest  thereon. 

TMal-HMC8.e07-«4ft. 
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CHAFTEB  n. 
OFFER  OF  THE  DEFENDANT  TO  COMPBO- 


1 997.  Prooeedings  on  tMet  of  tbe  defendant  to  compromiBe  aftersnit 
broDgnu 

§  997.  The  defendant  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  hmi  for  the  sum  or  property, 
or  to  tbe  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  five  days,  he  may 
file  the  offer,  with  proof  of  notice  of  acceptance,  and  tbe 
clerk  must  thereupon  enter  judgpient  accordingly.  If 
the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favor 
able  judgment,  he  cannot  recover  costs,  but  must  pay  tbe 
defendant's  costs  from  the  time  of  the  offer.  [In  eifect 
July  Ist,  1874.] 

Before  the  trial— 17  CaL  582. 

Ofibr— not  an  admission,  sec.  2078:  equivalent  to  tender,  see. 2074 

Oognovit  as  admission--^  CaL  607. 

Judgment— entered,  26  CaL  502:  by  confessloiueee.  1132. 

Defendant's  co8ts-28  CaL  288. 
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CHAPTEB  m. 
INSPECTION  OF  'WRITINGS. 

{  1000.  A  paxtjr  may  demand  Inspection  and  copy  of  a  book,  paper,  etc. 

§  lOOO.  Any  conrt  in  which  an  action  is  pending,  or 
a  judge  thereof,  may,  upon  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection 
and  copy,  or  permission  to  take  a  copy,  of  entries  of  ao- 
counta  in  any  book,  or  of  any  document  or  paper  in  his 
possession,  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action,  or  the  defense  therein. 
If  oompliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book,  or  the  docu- 
ment, or  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
and  the  court  may  also  punish  the  party  refusing  for  a 
contempt.  This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  is  examined  as  a  witness. 
[In  effect  April  16th,  1880.] 

Items  of  an  account— sec.  454. 

Oompelling  production  of  books,  ete.— «eo«  U65  d  Mq,t  mo  alio, 
Mc».1988,188£ 
Oontempt— sec.  1200  et  nq. 
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CHAPTEE  IV. 

MOTIONS  AND  ORDERS. 

1005.  Order  and  motion  defined. 

1 1004.  Motions  and  orders,  where  made. 

1006.  IVotice  of  motion,  at  what  time  to  be  glren. 
lOOtt.  Transfer  of  motions  luid  orders  to  show  cause. 

1007.  Order  for  payment  of  money,  how  enf orcecL 

§  1003.  Every  direction  of  a  court  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is  de- 
nominated an  order.  An  application  for  an  order  is  a  mo- 
tion. 

Order— form  of»  48  GaL  197:  vacatinff*  see.  M7;  46  CaL  31:  modifying 
Inteiloeatory,  47  Gal.  70:  enforcement,  sec.  128.  subd.  4:  renewing,  ap- 
plication for,  sees.  182, 183:  final,  effect  of  as  estoppel,  sec  1908. 

Motion— notice  of,  sec.  1005:  heard  before  court  commissioners,  sec. 
BO,  subd.  1. 

§  1004.  Motions  must  be  made  in  the  county,  or  city 
and  county,  in  which  the  action  is  pending.  Orders  made 
out  of  court  may  be  made  by  the  judge  of  the  court  in 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  judge  at  chambers— sees.  165, 166, 176;  SO  CaL  530,560;  49 
Cal.  239:  Jnoge  in  another  county,  82  CaL  563;  35  Cal.  688:  conrt  com* 
missioner's  control  of  er  parte  motions,  sec  259,  subd.  1. 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  be  held  in  the  same 
county,  or  city  aud  county,  with  both  parties,  five  days 
before  the  time  appointed  for  tlie  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  tlie  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service;  such  increase,  however, 
not  to  exceed  in  all  thirty  days ;  but  in  all  cases  the  courtf 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  [In  ef- 
fect March  10th,  1880.] 

Motion,  notice  of-period,22  Cal.479;  30  Cal.  123;  35  CaL  465:  sta^ 
grounds,  10  CaL  338:  written,  must  be,  sec.  1010:  12  Cal.  441:  24  CaL  J»5 
For  depositions  on  commission,  4d  CaL  439 :  order  made  without  no»cf. 
sec.  Wi  Llvermore  v.  HodgUiis,  April  26th,  1880,5  Pac.  C.  L.  J.  MB* 
filing  counter^ffldavits,  22  CaL  131 :  estoppel,  14  CaL  667. 

Service— of  papers  generally,  sec.  1010  et  seq. 

Distance— 23  CaL  112. 
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§  3.006.  When  a  notice  of  motion  is  given,  or  an  order 
to  sbow  cause  is  made  returnable,  l)eu>re  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
retam  day  of  the  order,  the  judge  is  unable  to  hear  the 
parties,  the  matter  may  be  transferred  by  his  order  to 
some  other  judge,  before  whom  it  miglit  originally  hare 
been  brought. 

Notioe  of  motion— 860. 1005  and  note. 

Order  to  show  canse— need  of  serrice,  16  CaL  00. 

§  1007.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  bv  a  court,  pursuant  to  the  provisions 
of  tliis  Code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  if  it  were  a  judgment. 

Enforced  by  ezeontion  -sec.  681  et  uq. :  contempt*  see.  1206  «f  Mf . 
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OHAPTEB  V. 
NOTIGB8,  AND  FILINa  AND  SERVICE  OF 


1010.  Notices  and  pftpen,  how  serred. 
lOlL  union  and  bow  Berred. 
1 1013.  Benrlce  by  mall,  when. 

1013.  Bervlco  by  mail.  bow. 

1014.  Appearance.  Kotices  after  appearance. 

lOlA.  BexTice  on  non-residents,    where  a  party  has  an  attorney, 

serrlee  shall  be-on  such  Attorney. 
i  1010.  Preceding  provisions  not  to  apply  to  proceeding  to  bring  party 

Into  contempt. 
i  1017.  Service  by  telegraph. 

§  1010.  Notices  must  be  in  writing,  and  notices  and 
other  papers  may  be  served  upon  the  party  or  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  Code. 

§  1011.  The  service  may  be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  pa- 
pers with  his  clerk  therein,  or  with  a  person  having 
charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon,  in  a  conspicuous  place  in  tbe 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion;  and  if  his 
residence  be  not  known,  then  by  putting  the  same,  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 

or  other  paper  at  his.resldence,  between  the  hours  of  eight 

in  the  morning  and  six  in  tbe  evening,  with  some  person 

of  suitable  age  and  discretion:  and  if  his  residence  be 

not  known,  by  putting  the  same,  inclosed  in  an  envelope, 

into  the  post-office,  directed  to  such  party. 

Senrice— 28  Cal.  151 1  02  CaL  47ft:  of  notice  of  appeal,  46  CaL  OSOi  s» 
eeptance  of,  22  CaL  6fi0. 

SUBDnruiov  l.   On  attorney-sec  101ft;  6  CaL  89;  49  CaL  M, 

SUBDnrisiov  2.   On  party-M  CaL  650. 
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§  1012.  Service  bv  mail  may  be  made,  where  the  per- 
son making  the  service,  and  the  person  on  whom  it  is  to 
be  made,  reside  or  have  their  offices  in  di£ferent  plaoest 
between  which  there  is  a  regular  communication  by  nuUL 
^n  effect  July  Ist,  1874.] 

Persons  maUng  the  Mxrioe— 15  CaL  IM. 

Besidey  etc.,  in  diflbrent  places— 30  CaL  IM. 

§  1013.  In  case  of  service  by  mail,  the  notice  or  other 
paper  most  be  deposited  in  toe  post-office,  addressed  to 
the  person  on  whom  it  is  to  be  served^at  his  office  or  place 
of  residence,  and  the  postage  paid.  The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  rieht  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  right  may  be  exercised  or  act  be 
done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  extension,  however,  not  to  exceed  ninety  days 
in  all.    [In  effect  J  uly  1st,  1874.] 

Dietance— eec.  lOObi;  23  CaL  193. 

l^roof  of  service  by  mall— 35  CaL  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  uxdess  he  is  imprisoned  for  want 
of  bail. 

Appeaxance— answer  as,  13  CaL  5SB;  21  CaL  51 :  31  CaL  346:  attorney, 
through,  see  note, infra:  notice  of, 4  CaL  309;  8  Cal.  339, 689:  27  Cal.  299: 
%  CaL  649:  to  quash  summons,  etc.,  4  CaL  305;  44  CaL  630;  47  Cal.  614;  60 
CaL  185:  53  CaL  245 :  sufficiency  of,  44  CaL  157 ;  47  Cal.  614, and  see  notice 
of:  waiver  by, generally,  14  CaL  677,  and  see  last  subhead:  waiver  of 
summons,  sees.  406, 416;  4  CaL  120. 280:  14  CaL  105;  44  CaL  630;  45  CaL 
257;  50  CaL  185:  where  none,  16  Cal.  160. 

Appearance  by  attomey-4  Cal.  280:  13  Cal.  191;  17  CaL  431;  21  CaL 
61;  29  CaL  147;  30  Cal.  192, 439;  31  CaL  346;  42  CaL  148, 439;  43  CaL  485;  44 
CaL  157, 284, 

Notice  of  snbseqaent  proceedingft->how  given,  sec  1015. 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  ap- 
peared, resides  out  of  the  State,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
torney in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  ox  the 
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par*y,  except  of  subpomas,  of  writs,  and  other  process  is- 
sw>(in  the  suit,  and  of  papers  to  bring  him  into  contempt. 

A .  sim0f-ftnthorlty  of,  sec.  283,  sabd.  1,  note :  21  CaL  426 ;  43  Cal.  439; 
datl^^s  of,  sec.  282:  dislmrred,  when,  see  sees.  287  to  299;  People  v.  Pear- 
ton,  "one  luib,  1880, 6  Fac.  C.  L.  J.  637. 

Sex  trice,  how  made— sec.  1011 :  on  attorney,  47  CaL  644. 

Exception  of  process  and  contempt— sec  1018. 

§  1016.  The  foregoing  provisions  of  this  chapter  do 
not  apply  to  the  service  of  a  summons  or  other  process, 
or  of  any  paper  to  bring  a  party  into  contempt. 

§  1017.  Any  summons,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  all  other  papers  requiring  service^  may 
be  transmitted  by  teleeraph  for  service  in  any  place*  and 
the  telegraphic  copy  oF  such  writ,  or  order,  or  paper,  so 
transmitted,  maybe  served  or  executed  by  the  officer  or 

Serson  to  whom  it  is  sent  for  that  purpose,  and  returned 
y  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  delivered  to  him;  and  the  of- 
ficer or  person  servings  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  tlie  original.  The  original,  when  a  writ  or  or- 
der, mast  also  be  filed  in  the  court  from  which  it  was 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used  by 
the  operator  for  that  purpose.  Whenever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  private  or  offi- 
cial, it  is  not  necessary  for  the  operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  any  words 
or  device  thereon,  but  the  same  may  be  expressed  in  the 
telegraphic  copy  by  the  letters  *'  L.  S."  or  by  the  word 
seal. 


caAFTEK  VI.  '■ 

OF  COSTS. 

vm.  Comptoratlon  oC  iCtomeyB.   CoMa  to  pwtlu. 

1022.  Wbeu  allowed,  ot  course,  to  Cba  pialatlff. 

1023.  BeTtnil  acUona  broogbl  an  k  Blngle  ciaM  of  tctlaa  eu  cm; 

KKi  C»Ht"»beni'i°Iho"iremm,oriui'mur'i''''''  ""  °*™ 

una.  irucnlboRevRmiaekumuiuaroiiot  iuilI<:<ll[i][itenM.ciMt 

ipn.  CciUuC  DppeBl  diacretionary  wllta  tbe  court,  In  certain  oml 
lOM.  B.-f!^ree's  few.  ^^ 

1031.  CoaulnactlaubyoragaliiatnniiainiijIstnUiir,  I  li  . 

1032.  Ouilaiii  ATQVlBWDtiiertlmu  byiippirul. 

1033.  Filing  ar.BnaaaidavlC,Ia mil  or  costs. 
lOM.  C<isUtjUBppeal,liDwctBliaeilBadm:overea. 

loss.  IILU'reecuiaiionamiutlwlliclQdeabr  Ibo  clE^rli  ID  tba  JnOe 
I  lim.  'Wli'iirLiintiaiaanan-mlilBntor foreign corpKrailoa.dsTsnd 
I  1037,  If  .'■"'■-■■"■,''■■  i'i'iu>li!lveii,tbHUcUouinajln-dUIlllB»Bd. 


g  1021.  The  measure  and  mode  of  compenBatlon  of  at- 
tomeyB  and  couDHellors  at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  the  parties;  but  parties  to  actions  oi 
tuoceedings  are  eotitlea  to  coats  and  disbunements,  as 
bereinaf  ter  provided. 


eloaiuB,  on,  tec.  tsiiii;  uc  I5IM:  &  CaL  iK:  inlunctli 
Bec9aD,13Osl.ii»iiWC>L110;2aCaL  II;  lien  fori! 
FcbL  ARi  II  0»l.  Ml  mabitenance  obsolete.  W  CaL „ 

VHs  lepnMDtlDB  tu£«ot  eitate.'  lor,  lec'liu'i  relaUier,  I  6u.  IQa; 
troM  rnadf,  out  of,  U  Ol. !». 

OoMs  ud  diibananSDtt— imlncntikHiMlD.MC.  imi  error  u  to, 
eofT)!rlli|,ia<]u.lOSi  forsolOHue.fOaL4U.  Mil  mui4oilwaiiuui.ll 
CBI.4H1  mwaiinlei'  Hens,  iMi.ieo.llWi  rooPCT.  aetlen  for,  M  CsLMi 
iie)R>tliliIalnnnimBntla«t.iiSiie,nbBl.HIi  nnr  Msl.iocd.nii 
pMUtlM.nci.  1M.  nK  TN,  mi  MiMntigB  at  Bmi  nmnelKa.  Stat*. 
UM,  p. «:  •>  CaL  IK;  «  c2.  iHi  Dbooogi^ile  reportan,  MC  114: 
ProbiW  FrooeedUigv-eoiitestcd  wllta,  aaSTlSn;  executor,  tecs.  Uin, 
MO),  tat;  bonuateadi.  »  to,  sec.  IISJ!  tetereuce  of  claim,  leo.  UH) 
■peclflc  peifoniunce.  M  Cal.  iX. 

§  1022.  Costs  are  allowed,  of  course,  to  the  pliaotiO, 
upon  a  judgment  in  liis  favor,  in  the  folloning  caaesi 

CODB  CiT.  FBOO.— SI. 


1083-5  OF  COSTS. 

1.  In  an  action  for  the  recoyery  of  real  p:)perty; 

2.  In  an  action  to  recover  tlie  possessid  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  snU  be  deter- 
mined by  the  jury,  court,  or  referee  by  wbctti  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintijff  recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine. 

Section  generaUy^-W  CaL  545;  87  Gal.  202. 

Oosts  discretionary— when,  sees.  1025, 1027. 

BTTBDrvisiON  1.  Beal  propertf—recoTery  of  possessicm  of,  10  Qd. 
547;  87  CaL  202. 

SuBDrvisiov  2.  Personal  property— value,  sec  1025;  6  CaL  tt7;  S 
CaL  809. 

SXTBDivisiov  8.  Money  or  damages— sec.  1025:  damages,  10  CaL 

217;  17Cal.338.  " 

Subdivision  4.  Special  proceeding— generally,  sees.  1068-1822. 
Subdivision  5.  Tax  8nit8-53  CaL  386. 

§  1023.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  party 
proceeded  against  in  the  other  actions  were,  at  the  conn 
mencement  of  the  previous  action,  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  must  be 
allowed  to  him  in  each  action. 

Several  parties— who  might  have  been  Joined  as  defendants,  see. 
883. 

§  1024.  Oosts  must  be  allowed,  of  course,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in 
special  proceedings. 

Special  proceedinga— sees.  1063-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  sec- 
tion ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  par* 
ties,  on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recoveis 
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than  three  hundred  dollars,  nor  in  an  action  to  leeorer 

;ft»  possession  of  personal  property,  when  the  Talue  of  the 
»perty  is  less  than  three  nundreu  doUais. 
Costs  discretionary-— wlien,  25  CaL  aUS;  28  GsL  Ml;  U  GaL  IMs  m 

HecoTsrs  less  than  $300-6  GaL  286;  17  GaL  S98. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  nnited  in  interest,  and  makins  separate  defenses  by 
separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor. 

Jnd^;ment  tor  some  defendants— sec.  878  sad  note. 

Joint  reoover7  of  costs— by  seTeral  defendants,  5  GaL  61  z  joint  li» 
UUty  also,  18  GaL  21ft. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  aire 
Sn  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Oosts  of  appeal— meaning  of  term,  11  GaL  841  z  of  printing  trai^ 
8eKlpt,28Cal.m 

SUBnmsiov  l.  New  trial  ordered— 18  GaL  88;  24  GaL  808. 
Suanivisioy  2.  Judgment  modifled-secs.  88*,  867;  1  Gal.  81;  2 
CaL268;  18  GaL  686;  SO  GaL  458. 

§  1028.  The  fees  of  referees  are  five  dollars  to  each  for 
every  day  spent  in  the  business  of  the  reference;  but  the 
parties  may  agree,  in  writing,  upon  any  other  rate  of  com* 
pensation,  and  thereupon  such  rate  shall  be  allowed. 

Bafsrenoe— generally,  aecs.  638^645. 

Beteees  in  partition— compeuBatlon  of,  aecs.  768, 796. 

8  1029.  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  the  postponement  may  be  imposed,  in  the  dis* 
cretion  of  the  court  or  referee,  as  a  condition  of  granting 
the  same. 

Postponement— generally,  sees.  868, 886. 

S  1030.  When,  in  an  action  for  the  recovery  of  money 
only,  the  defendant  alleges  in  bis  answer  that  before  the 
commencement  of  the  action,  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  can* 
act  recover  costs,  but  must  pay  costs  to  the  defendant. 

Ho  costs  where  section  followed— 25  GaL  502. 

Tender— sec.  2076 :  plea  of,  when  gains  costs,  28  GaL  2S8* 
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Oflbr  to  oominromiBe— «ec.  097. 
Oepoilt  in  court—sees.  572-A74,  sec.  1024. 

§  1031.  In  an  action  prosecuted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  express  trust,  or  a  per- 
son expressly  authorized  by  statute,  costs  may  be  recov- 
ered as  in  action  by  and  against  a  person  prosecuting  or 
defending  in  bis  own  right;  but  such  costs  must  by  the 
judgment  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

Oosts  against  ezecator,  etc.— sees.  1508, 1509;  6  CaL  169;  33  Gal.696. 

Tnist  fands— attorney's  fee  out  of,  40  Cal.  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  juris- 
diction in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected,  by  execution,  or  in  such 
manner  as  the  court  may  direct,  according  to  the  natuie 
of  the  case. 

Special  proceedings— generally,  sees.  1063-1822. 

Decision  of  inferior  court  reviewed— sees.  1067-1110. 
'  Oosts  on  appeal— sees.  129ii,  1027, 1034. 

§  1033.  The  party  in  whose  fayor  judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to  the  clerk, 
and  serve  upon  the  adverse  party,  within  five  days  after 
the  verdict  or  notice  of  the  decision  of  the  court  or  referee— 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision 
be  stayed,  then  before  such  entry  is  made — a  memo- 
randum of  the  items  of  his  costs  and  necessary  disburse- 
nients  in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to 
the  best  of  his  knowledge  and  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed,  may,  within  five  davs  after  notice 
of'  filing*  of  the  bill  of  costs,  file  a  motion  to  have  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers.  [In  effect  July  1st, 
1874.] 
Memorandnm  of  costs— essential,  16  Cal.  403. 

Itetns  included— new  trial,  where,  see  13  CaL  58:  short-bandreport' 
er's  fees,  sec.  274 :  witness  fees,  see  41  Cal.  242. 

Retazation  of  costs— 5  Cal.  417;  23  Cal.  286:  amendment  of  blQof 
costs, sec. 473n;  3. CaL  115;  46  Cal.  580:  correcting  error  by  appeal* SS 
Cal.  249.  ... 
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Costs  on  i^peal— aection  IniqxpUcaible  to»  11  CaL  Ml:  fenenJDjr,  lee 
iec.l082ii. 

8  1034.  Wbenever  .costs  are  awarded  to  a  party  by  an 
appellate  cpurt,  if  he  claims  such  costs,  he  must,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low, deliver  to  such  clerk  a  memorandum  of  his  costs, 
Terified  as  prescribed  by  the  preceding  section,  and  there* 
after  he  may  have  an  execution  therefor  as  upon  a  Judg- 
ment. 

Oosts  on  appeal— sec.  1032»;  14  CaL  232;  Cohen  v,  Oray,  March  Itb, 
1880,5Fac.C.I<.J.71. 

Remittitiir— sec  958. 

Memmrandam  of  costs— delivered  to  clerk  of  coort  below,  24  baL 
3S0. 

Ezecntion  therefor— 14  CaL  232;  24  Cal.  350. 

8  1035.  The  clerk  must  include  in  the  judc^ent  entered 
up  by  him,  any  interest  on  the  verdict  or  decision  of  the 
court,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  if  the  same  have  been  taxed  or  ascertained;  and  he 
must,  within  two  days  after  tiie  same  are  taxed  or  ascer- 
tained, if  not  included  in  the  judgment,  insert  the  same 
in  a  blank,  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  iu  the  copies 
and  docket  of  the  judgment. 

Entering  np  interest— 30  Cal.  78. 

Inserting  costs  in  blank— formerly  nnaathorized,  16  CaL  403. 

8  1036.  When  the  plaintiff  in  an  action  resides  out  of 
the  State,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  the  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
dertaking, executed  by  two  or  more  persons,  is  tiled  with 
tbe  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg 
ment,  or  in  the  progress  of  the  action,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon 
proof  that  tlie  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  ox 
additional  undertaking  is  executed  and  filed. 

Besidence  of  corporation— 23  Cal.  538. 

Notice  that  secnrity  is  required— sec.  1037;  19  CaL  77. 

TTndertakings  generally— sec.  041  n. 

8  1037.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  proof  thereof,  and  that  no 
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undertakiDfi:  as  required  has  been  filed,  the  court  or  jadgp 
may  order  the  action  to  be  dismissed. 
pismiMal»  when  too  late— 19  CaL  77. 

§  1038.  When  the  State  is  a  v^rtj,  and  costs  aie 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury. 

No  seciuitf  required  of  State— eee.  1056. 

§  1039.  When  a  county  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 

Vo  seoniitjr  required  of  oountjr— eee.  10B6. 
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CHAPTBE  Vn. 
OENSRAIi  PROVISIONS. 

1045.  I<ost  i>apen,  bow  supplied. 

lOM.  Papers  without  tbe  title  of  tbe  action,  orwitfa  defeetlTB  title, 
may  be  valid. 

1047.  Successive  actions  on  tbe  sune  contract,  etc. 

1048.  Consolidation  of  several  actions  Into  one. 

1049.  Actions,  wben  deemed  pendlne. 

1050.  Actions  to  determine  adverse  claims,  and  by  sureties. 

1051.  Testimony,  wben  to  be  taken  by  the  cleric 

1052.  Tbe  cleric  must  keep  a  register  of  actions. 

1053.  Two  or  three  'lef  erecs.  etc.,  may  do  any  act. 

1054.  Tbe  time  within  which  an  act  Is  to  be  done  may  be  extended. 
S  1055.  Actions  i^;alnst  a  sheriff  for  olBcial  acts. 

S  1066.  Actions  may  be  prosecuted  in  the  Spanish  language  in  certain 

counties. 
S  1057.  Undertaking  mentioned  In  this  Code,  requisites  of  . 
I  1056.  People  of  State  not  required  to  give  bonds  when  State  is  a  party. 
%  1099.  Surety  on  api;>eal  substituted  to  rights  of  judgment  creditor. 

§  1045.  If  an  original  pleading  or  paper  be  lost,  the 
court  may  authorize  a  copy  thereof  to  oe  filed  and  used 
instead  oi  the  original. 

Lost  papers-i  CaL  381;  24  Cal.  267;  S7  CaL  423;  28  Cal.  657;  49  CaL  263. 

§  1046.  An  affidavit,  notice,  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made 
or  with  a  defective  title,  is  as  valid  and  effectual  for  any 
purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  such 
action  or  proceeding. 

DefectiTe.title-3  CaL  195. 

§  1047.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the 
former  action,  a  new  cause  of  action  arises  therefrom. 

Action  defined— sec.  22. 

§  1048.  Whenever  two  or  more  actions  are  pending  at 
one  time  between  the  same  parties  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

OonsoUdation  of  actions-27  Cal.  500;  29  Cal.  807. 

§  1049.  An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  determination 
upon  apj^eal,  or  until  the  time  for  appeal  has  passed,  un- 
less the  judgment  is  sooner  satisfiea. 

Pendency  ot  action— 86  CaL  391. 
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§  1050L  An  action  may  be  brongbt  by  one  penon 
against  another  for  the  purpose  of  determining  an  ad- 
verse claim,  which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obligation;  and 
also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiJS  is  bound  as  a  surety. 
FnrenXing  salt— proylslon  not  designed  for,  5  CaL  82;  and  see  13 

Quieting  title  to  realtf— eec.  738b 
Surety's  suit— 24  CaL  157. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  record, 
if  there  is  no  short-hand  reporter  of  the  court  in  attend- 
ance, either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing. 

Clerk's  powers  and  duties— eec.  670f>. 

Clerk's  minutes  of  the  trial— 1  Gal.  462, 470;  2  CaL  54, 161;  14  CaL», 
81;  27  CaL  107 ;  28  Cal.  174, 299;  33  CaL  173. 

§  1052.  The  clerk  must  keep  among  the  records  of  tlie 
court  a  register  of  actions.  He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 

Becords  of  the  court— see  sees.  663, 672, 683. 

§  1053.  When  there  are  three  referees,  or  three  arbi- 
trators, all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 
References  and  trials  by  referees— sees.  638-645. 

§  1054.  When  an  act  to  be  done,  as  provided  in  this 
Code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
takings to  be  filed,  or  the  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other 
than  of  appeal,  the  time  allowed  by  this  Code  may  be  ex- 
tended, upon  good  cause  shown  by  the  courtin  which  the 
action  is  pending,  or  a  judge  thereof;  but  such  extension 
shall  not  exceed  thirty  days  without  the  consent  of  the 
adverse  party.    [In  effect  March  9th,  1880.] 

Extension  of  time— 17  CaL  123;  24  Cal.  179;  27  Cal.  108.  S38;  41iCsl. 
515;  43'Cal.  S30:  47  Cal.  86:  computation  of  time, sec.  12  and  notes:  boU* 
days,  sees.  10. 11, 13. 

Thirty  days— 28  Cal.  238;  43  Cal.  330. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  an 
act  done  by  virtue  of  his  office,  and  he  give  written  notice 
thereof  to  the  sureties  on  any  bond  of  indomnity  received 
by  him,  the  judgment  recovered  therein  shall  oe  concia- 
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nivo  eTidence  of  Ms  right  to  recover  against  snch  mireties; 
and  tlie  court  may,  on  motion,  upon  notice  of  flye  days, 
order  judgment  to  be  entered  up  against  them  for  the 
amorint  so  recovered,  including  costs.  [In  effect  April 
15th,  1880.] 

Section  strictly  eonftnied— against  sheriff,  28  CsL  102. 

Xndemnifier  may  intenrene— 21  Cal.  442. 

§  105&  Bepealed.    [In  effect  April  16tb,  1880.] 

§  1057.  In  all  cases  where  an  undertaking  with  sure- 
ties is  required  by  the  provisions  of  this  Code,  the  officer 
takisff  the  same  must  require  the  sureties  to  accompany 
it  Tvitn  an  affidavit  that  they  are  each  residents  and 
householders  or  freeholders  within  the  State,  and  are  each 
'worth  the  sum  specified  in  the  undertaking,  over  and 
above  all  their  just  debts  and  liabilities,  exclusive  of 
proi>erty  exempt  from  execution;  but  when  the  amount 
apecified  in  the  undertaking  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  thev 
may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufficient 
sureties. 

TTndertaking—defectlTe*  2  Cal.  562;  13  CaL  e06. 

Affldarit— defective,  cnriiig  objection  to,  52  CaL  447;  each  worth  the 
torn,  etc.,  7  Cal.  518. 

Fkt>pert7  exempt  from  ezecntion— sec.  dW  and  notes. 

Applied  to  guardians— sec.  1809. 

§  1058.  In  any  civil  action  or  proceeding  wherein  the 
State,  or  the  people  of  the  State,  is  a  party  plaintiff,  or 
any  State  officer,  in  his  official  capacity,  or  on  behali  of 
the  State,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
taking, or  security  can  be  required  of  the  State,  or  the 
people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
and  county,  city,  or  town ;  but  on  complying  with  the  other 
provisions  of  this  Code,  the  State,  or  the  people  thereof, 
or  any  State  officer  acting  in  his  official  capacity,  have  the 
same  rights,  remedies,  and  benefits  as  if  the  bond,  under- 
taking, or  security  were  given  and  approved  as  required 
by  this  Code.    [In  effect  April  15th,  1880.] 

Costs  against  State  or  county— sees.  1038, 1039. 

County— Board  of  Supenrisors  included,  10  Cal.  344. 

§  1059.  \yhenever  any  surety  on  an  undertaking  on 
appeal,  executed  to  stay  proceedings  upon  a  money  judge- 
ment, pays  the  judgment,  either  with  or  without  action. 
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ftf  ter  its  afflnnation  by  the  appellate  court,  be  is  sal 
tated  to  the  rights  of  the  judgment  creditor,  and  is  e 
tied  to  control,  enforce,  and  satisfy  such  judgment  in 
respects  as  if  he  bad  recovered  the  same.    fJn  effect  Ji 
1st,  1874.] 

Undntaking  oa  appeal— fee.  941«. 

Bnteogation  of  soratidi  sec.  7Mb. 


PART  m. 

OF  SPECIAL  PROCEEDINGS   OF  A 

CIVIL    NATURE. 

Teelb  I.    Of  Wbtts  of  Maiidatb  akd  Fbohibitioh.    §| 
1067-1110. 
H.    Of  Contbstino  Elections.    §§  1111-1127. 
TTT,    Of  Summabt  Pbooebdings.    §§  1132-1178. 
IV.    Of  ENFOBOE?CBirr  of  Lienb.    §§  1180-1208. 
V.    Of  Contempt.    §§  1209-1222. 
YI.    Of  Yoluntabt  Dissolution  of  Cobfobations. 

§$  1227-1223. 
VII.    Of  Eminent  Domain.    §§  1237-1263. 
Vni.    Of  Escheated  Estates.    §§  1269-1272. 
IX.    Of  Change  OF  Name.    §§1275-1278. 
X.    Of  Abbitbations.    §§  1281-1290. 
XI.    Of  Pboceedinqs  in  Pbobatb  Cottbts.   §§  1291- 

1809. 
Xn.    Of  Solb  Tbadebs.    §§  1811-1821. 

[871] 
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PRELIMINARY  PROVISIONS. 

{  1063.  Parties,  how  dcsUniated. 

f  1064.  Judgment  and  order  same  meaning  as  in  dyil  actloiis. 

§  1063.  The  party  prosecating  a  special  proceedios 
may  be  known  as  the  plaintiff,  and  the  adverse  party  as 
the  defendant. 
Plaintiff  and  defendant-sec.  306. 

§  1064.  A  judgment  in  a  special  proceeding  is  the  final 
determination  oi  the  rights  of  the  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  ara 
applicable  to  similar  acts  in  a  special  proceeding. 

Jndgment— definition  of,  sec.  577  and  note. 

Monon  and  order—S'ic.  1003. 

TITLE  L 

OF    WRITS    OF   REVIEW,  MANDATE,  AND 

PROHIBITION. 

Chap  I.    "Writ  of  review. 
H.    Writ  of  mandate. 
m.    Writ  of  prohibition. 
IV.    Writs  of  review,  mandate,  and  prohibition  may 

issue  and  be  heard  at  chambers. 
V     Rules  of  practice  and  appeals. 

CHAPTEB  L 
WRIT   OP  REVIEW. 

S  1067.  Writ  of  review  defined. 
1068.  When  and  by  what  courts  granted. 


1069.  Application  for.  how  made. 

1070.  The  writ  to  be  directed 


to  the  inferior  tribunal,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

1073.  Service  OI  the  writ. 

1074.  The  review  under  the  writ,  extent  of.  .       . 

1075.  A  defective  return  of  the  writ  may  be  perfected.  Hearingwa 
Judgment. 

1076.  Copy  of  Judgment  must  be  soit  to  the  Inferior  trlbunu. 

1077.  Judgment  roils. 

§  1067.  The  writ  of  certiorari  may  be  denominated 
the  writ  of  review.    [In  effect  July  1st,  1874.] 
Writ,  generally— sec.  Sin. 


I 
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§  X068.  A  writ  of  review  may  be  granted  by  any 
ionrt,  except  a  Police  or  Justice's  Court,  when  an  inferior 
zibunal,  board,  or  officer,  exercising  judicial  functions, 
das  ejcceeded  the  jurisdiction  of  such  tribunal,  board,  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
sourt,  any  plain,  speedy,  and  adequate  remedy. 

OeiTticT2ari'-Extent  cjf  review  on,  sec.  1074,  and  see  ExcsBt>ED  THB 
Jurisdiction,  note  ti?/ra.  02i;>c<— to  annul  and  not  to  restrain;  Lamb 
»•  Bcliottler,  March  17th,  1880, 6  Pac.  C.  L.  J.  140.  When  proper  or  others 
wise — see  under  ExosBOBD  thb  JuaiSDiOTiov,  note  iVto. 

Granted  by  any  court— see  sees.  51n,  76,  subd.  6  and  notes;  7  CaL 
113;  10  Cal.  344;  49  Cal.  29. 

Xnferior  tribtmal— board  or  officer;  existence  of  court  implied.  63 
Cal.  (>44. 

£zerci8lng  judicial  functiona— applies  to  mnnlclpal  boards,  9  CaL 
58;  13  Cal.  11:  l6  Cal.  208:  18  Cal.  49;  23  Cal.  302,  492;  25  Cal.  94:  51  CaL 
90rZ;  52  CaL  132;  53  CaL  389;  Lamb  r.  Schottler,  March  17th.  1880, 5  Pac. 
C.  1,.  J.  140;  People  v.  Board  of  Education,  Oakland,  March  22ad,  1880, 
5  Pac.  C.  L.  J.  194:  ministerial  act  of  judicial  officer,  40  Cal.  344. 

Exceeded  the  jurisdiction— ifeantflsf  of  phrase,  43  Cal.  365.  No  inter- 
ferenee  otherwise,  3  CaL  386;  5  CaL  476;  7  CaL  244 ;  19  CaL  157 ;  22  CaL  465; 
90  CaL  98;  3d  CaL  269:  40  Cal.  479;  50  Cal.  282;  53  Cal.  3;)3, 4!'5;  Cereghino 
V.  Flnochio,  Feb.  2nd,  1880,  5  Pac.  C.  L.  J.  53.  Extent  of  review -nee. 
1074:  errors  of  law  or  judgment,  not  corrected,  29  CaL  45!),  G:J2:  40  CaL 
«t2;  42  CaL  630;  43  CaL  312,365;  45  Cal.  245:  46  Cal.  79,  6U7;  47  CaL  604. 

Certiorari  net  proper,  2  CaL  26*2:  certiorari  proper,  39  Cal.  670:  61  Cal. 
307;  53  CaL  889, 495;  Bateman  v.  Superior  Court,  etc.,  March  Gth,  1880, 5 

Pac  C.  L.  J.  77;  Cal.  F.  Co.  v.  Halsey,  March  15th,  1880,  5  Pac.  C.  L.  J. 

125. 

No  appeal— requisite  for  certiorari,  1  CaL  152;  4  CaL  185;  13  CaL  173; 
19  CaL  78:  21  Cal.  166;  28  Cal.  115:  42  Cal.  252;  43  Cal.  25;  47  CaL  7,  528; 
53  CaL  495;  Cereghino  v.  Flnochio,  Feb.  2nd,  1880, 5  Pac.  C.  L.  J.  53. 

In  the  judgment  of  the  court— discretion  to  refuse  writ,  42  Cal.  292; 
47  CaL  222;  50  Cal.  473:  discretion  In  quashing;  Lamb  v.  Schottler, 
March  17th,  1880, 5  Pac.  C.  L.  J.  140. 

Plain,  speedy,  and  adequate  remedy— see  No  Appeax,  note  jupra, 
and  1  CaL  153;  14  CaL  479;  47  Cal.  528;  Lamb  p.  SchotUer,  March  17th, 
1880, 5  Pac.  C.L.  J.  140. 

§  1069.  Tbe  application  must  be  made  on  affidavit  by 
the  party  beneficially  interested,  and  the  court  may  re- 
quire a  notice  of  the  application  to  be  given  to  the  adverse 
party,  or  may  grant  an  order  to  show  cause  why  it  should 
not  be  allowed,  or  may  grant  the  writ  without  notice. 

Application— 49  Cal.  136:  Supreme  Ct.  rule  28.  Notice  qf—3S  CaL 
tt3.  By  party  hemificially  interested,  see  sec.  367f};  53  Cal.  389.  Issuance 
-K>nly  upon  order  of  the  Court,  40  CaL  481 ;  Supreme  Ct.  rule  23. 

§  1070.  The  writ  may  be  directed  to  the  inferior  tri- 
bunal, board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  ceirtified. 
^hen  directed  to  a  tribunal,  the  clerk,  if  there  be  one, 
must  return  the  writ  with  the  transcript  required. 
Cods  Civ.  Pboo.— 89. 
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Directed  to  inferior  tritnmal,  etc.— fiS  GaL  644;  Lamb  •.  GtttMOat, 
Uarcb  17th,  1880, 6  Pac.  C.  L.  J.  140. 

Betnm  of  writ— sec.  1075, 34  Gal.  352;  63Cal.644:  transcript  reqnin^ 
see  CEBTumiro  Bxoosd  aitd  Fboobedhvos,  sec  I07lj>. 

§  1071.  The  writ  of  review  must  command  the  partf 
to  whom  it  is  directed  to  certify  fully  to  the  court  issuiiig 
the  writ,  at  a  specitied  time  and  place,  a  transcript  of  the 
record  and  proceedings,  (describing  or  referring  to  them 
with  convenient  certainty)  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  the  party,  in  the  meantimOi 
to  desist  from  further  proceedings  in  the  matter  to  be  re- 
viewed. 

Party  to  whom  directed— Lamb  v.  Schottler,  Marcli  17th,  1880,  i 
Pac.  C.  L.  J.  140. 

Oertif]ring  record  and  proceedings— 32  CaL  50, 582;  34  GaL  S5S. 

At  specified  time— see  Supreme  Ct.  role  23. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  the 
words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  dis- 
cretion of  the  court;  but  if  omitted,  the  power  of  the  in- 
ferior court  or  officer  is  not  suspended  or  the  proceedings 
stayed. 

§  1073.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

Senrice  of  writ— on  public  tribunal,  etc,  and  proof  of  same.  Su- 
preme Ct.  rule  28. 

Service  of  snmmona-sec.  HOeiseq. 

§  1074.  The  review  upon  this  writ  cannot  be  extended 

further  than  to  determine  whether  the  inferior  tribtmal, 

board,  or  officer  has  regularly  pursued  the  authority  of 

such  tribunal,  board,  or  officer. 

Extent  of  review— see  under  Exobxdxd  thb  Jubudiotiov,  see. 
1068n:  14  CaL  479;  35  Cal.  269;  43  CaL  865;  53  CaL  204, 644. 

Regularly  pnrsned  its  authoiity— Interpretation  of,  43  CaL  365:  S* 
Cal.  204;  Bateman  o.  Superior  Court,  etc,  March  6th,  1880, 5  Pac  G.  L. 
J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  must  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  xnay 
thereupon  give  judgment,  either  affirmmg,  or  annnlling, 
or  mooif ying  the  proceedings  below. 

Betnm— sec.  1070». 

Hearing-eee  Obahtbd  bt  avt  Coubt,  see.  lOOaa. 

Modifying  proceedings  below— 39  CaL  570. 
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§  X076.  A  copy  of  the  judgment,  sigped  by  the  clerk, 
must  be  transmitted  to  the  inferior  tribanal,  board,  or 
officer  having  the  cnstody  of  the  record  or  proceeding 
certifted  up. 

§  1077.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  consti- 
tute the  judgment  rolL 

Judgment  roll— petitioii  no  part  of,  47  CaL  OM. 
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CHAPTER  n. 
T^yiUT  OF  MANDATG. 

i  1064.  Mandate  defined. 

S  1085.  Wheu  and  by  wbat  court  issued. 

S1086.  Writ,  when  and  upon  what  to  issue. 
1087.  Must  be  either  alternative  or  peremptory.    Substance. 
1088.  If  the  application  be  without  notice,  the  alternative  writ  may 

issue ;  otherwise,  the  peremptory.   Notice  and  default. 
S  1089.  The  adverse  party  may  answer  under  oath. 
I  1090.  If  au  essential  question  of  fact  is  raised,  the  court  may  order  a 

Jury  trial. 
S  1091.  The  applicant  may  demur  to  the  answer  or  countenraU  It  by 

proof. 
I  1092.  Motion  for  new  trial,  where  made. 
i  1093.  The  cleric  must  transmit  the  verdict  to  the  court  where  the 

motion  is  pending,  after  which  the  hearing  shall  be  bad  on 

motion. 
S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  iasae 

of  fact,  the  hearing  must  be  before  the  court. 
S  1095.  If  the  applicant  succeed,  he  may  have  damages,  costs,  and  a 

peremptory  mandate. 
<  1096.  Service  or  the  writ. 
)  1097.  Penalty  for  disobedience  to  the  writ. 

§  1084.  The  writ  of  mandamas  maybe  denominated  « 
writ  of  mandate.    [In  effect  July  1st,  1874.] 
Writ— sec.  61n. 

§  1085.  It  may  be  issued  by  any  court,  except  a  Jus- 
tice's or  Police  Court,  to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins,  as  a  duty  resulting  from 
an  office,  trust,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  use  and  eDJoyment  of  a  right  or  office  to 
which  he  is  entitled,  and  from  which  he  is  unlawfully 
precluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

Issued  by  any  court— by  superseded  courts,  30  Gal.  244;  45  CaL  679; 
49  Cal.  31 :  power  to  issue,  see  sees.  51, 76,  subd.  5,  and  notes  to  eame: 
not  issued  where  no  longer  necessary,  36  Cal.  289:  Supreme  Courts, 
original  jurisdiction,  47  Cal.  205;  Hyatt  v.  Allen,  March  23rd,  1880,5 
Pac.  C.  L.  J.  664. 

Inferior  tribunal,  etc.— Discretion  not  interfered  with,  7  CaL  S76; 
10  Cal.  376;  22  Cal.  34;  28  Cal.  639. 

Corporation— private,  against,  see  WJien  not  proper,  under  Man- 
•damns,  scope  and  function  of,  note  infra. 

Board-Hsee  Sufbrvisobs,  under  next  note. 

Persons,  official— to  whom  writ  directed:  auditor,  county,  44  CaL 
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€16;  46  CaJ.  823;  47  Cal.  488:  assessor,  connty, ao  Cat  64S:  cleA  of  board 
of  sapervisors,  62  CaL  411:  clerks  of  court,  1  Cal.  143;  10  Cal.  833;  14 
CaL  «40;  28  CaL  69:  40  Cal.  281 :  comptroUer,  State,  2  CaL  165;  7  CaL  6»i 
16  Cal.  11;  generally,  McCauley  v.  Brooks,  16  Cal.  11 :  governor,  16  caL 
11;  30CaL&96:  39Cai.l89:Ju(lffO,2Cal.245;  17  CaJ.  132;  31  Cal. 215;  43  CaL 
225,  and  see  when  not  proper,  under  Mandamus,  Scopb  and  Fmro^ 
TiON09,notet7^ra.*  sheriff,  10  Cal.211;  and  see  whennot  propenundes 
Haitdamus,  8COPB  AND  FUNCTION  OF,  HOto  infra:  street  superliiF 
tendent.  36  Cal.  411 :  supervisors, G  Cal.  254;  10  Cal.  410:  11  CaL  42:  12  CaL 
300:  21  Cal.  6(iS;  28  CaL  429;  30  CaL  435;  43  CaL  270, 353;  50  CaL  661 :  tax 
coUector,  20  Cal.  318:  treasurer,  county,  39  Cal.  593;  and  see  When 
not  proper,  under  MAndauus,  Scopb  and  Function  of,  note 
if^fra. 

Performance  of  an  act— compelling,  bnt  Judicial  or  discretionary 
act  not  undone,  24  CaL  78;  28  CaL  639;  38  CaL  283;  37  CaL  632;  41  CaL 
CB;  and  see  next  note. 

Duty  resulting  from  an  office,  etc.— 4  CaL  177;  7  Cal.  278;  10  CaL  S76( 
SO  CaL  318;  25  CaL  26;  30  CaL  325, 676;  39  CaL  411;  43  CaL  225;  51  CaL 
•28. 

MamlaTnna,  scope  and  function  of— Demand  before  application, 
18  Cal.  91;  20  Cal.  72;  37  CaL  362;  63  Cal.  199.   Directed,  to  whom,  see 
JTBiisoNS,  Official,  note,  supra.   Discretion  not  controlled,  see  In- 
VBRiOK  Tribunal,  etc.;  also,  Feufobhanob  of  an  Act,  notes 
tupra.    Record,  showing  of,  18  CaL  432:  46  CaL  63;  48  CaL  47.     When 
proper,  sec.  108(>;  1  Cal.  143;  4  CaL  177;  7  CaL  286;  16  Cal.  11,436;  21  CaL 
4lH:  80  Cal.  325;  50  CaL  561;  51  CaL  328;  Talcott  v.  Standing,  March 
iOth.  1880;  5  Pac.  C.  L.  J.  86;  and  see  notes  supra.    When  not  proper, 
clerk  of  board  of  supervisors,  against,  52  CaL  411;  corporation,  pri- 
vate, against,  44  CaL  173 :  courts,  co-ordinate,  between,  1  CaL  149,  and 
see  52  Cal.  638:  Judge,  against,  14  Cal.  230;  28  CaL  166;  29  CaL  307;  86 
Cal.  213;  30  CaL  283:  37  C^  532;  3J  Cal.  411;  45  Cal.  248;  50  CaL  409;  53 
CaL  408:  office,  trying  title  to.  etc.,  3  CaL  167:  7  Cal.  442;  13  Cal.  621;  60 
^  433;  63  CaL  3 :  sheriff,  against,  6  Cal.  01:  17  CaL  476;  22  CaL  142:  53 
CJaL2l3:  treasurer,  against,  11  Cal.  351;  18  CaL  384;  20  CaL  593;  49  CaL 
512, 622. 

§  1066.  The  writ  must  be  issued  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  the 
ordinary  course  of  law.  It  must  be  issued  upon  affidavit, 
on  the  application  of  the  party  beneficially  interested. 

Plain,  speedy,  and  adequate  reraedy— Prevents  issuance,  where  ap- 
peal, 2  Cal.  594:  0  CaL  7, 18;  15  Cal.  149;  24  CaL  79;  29  CaL  427;  50  CaL  609: 
tgnerally,  40  Cal.  278;  and  see  When  not  proper,  under  Scopb  and 
'UNCTION  OF  Mandamus,  sec.  1085n.  Issuance  proper,  where  lacking^ 
Where  no  appeal,  43  Cal.  225:  or  appeal  inadequate  remedy,  7  Cal.  130: 
generally,  36  Cal.  283,  and  see.  When  proper,  nnder  Scopb  and  Func- 
tion OF  Mandamus,  sec.  VseRn. 

-.Issued  on  affidavit— insufficient  showing,  22  CaL  142:  by  Supreme 
Conrt,  see  Supreme  Ct.  rule  28. 

Application— by  whom;  party  beneficially  interested,  secSOTn;  2» 
CaL  26;  26  CaL  641 ;  29  Cal.  210. 

§  1067.  The  writ  may  be  either  alternative  or  per- 
emptory. The  alternative  writ  must  state  generally  tho 
legation  against  the  party  to  whom  it  is  directed,  and 
command  such  party,  immediately  after  the  receipt  of 
the  writ,  or  at  some  other  specified  time,  to  do  the  act 
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required  to  be  performed,  or  to  show  cause  before  tlie 
court,  at  a  specided  time  and  place,  why  he  has  not  doiM 
BO.  The  peremptory  writ  must  be  in  a  similar  form,  ex- 
cept that  the  wordB  requiring  the  party  to  sboinr  caose 
why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  inserted. 

Feremptonr  writ—without  alternative,  sec.  1088,  and  note. 

Oomxnand  snch  party— nature  of  directions,  6  Cal.  440;  33  GaL  487. 

§  1088.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  first  issued;  but  if  tbe 
application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  lirst  instance.  The 
notice  of  the  application,  when  g^ven,  must  be  at  least 
ten  days.  The  writ  cannot  be  granted  by  default.  The 
case  must  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  not. 

Proof  of  service— on  pabllc  iMdy,  Supreme  Ct.  rtde  28. 

Peremptory  writ— witlioat  alternative,  1  Cal.  143;  27  CaL  684. 

§  1089.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Answer— sec.  437,  and  notes;  27  Cal.  655. 

§  1090.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  the  allegation  of  which 
the  application  for  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury, 
and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certitied  to  the  court.  The  question  to  be 
tried  must  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be 
had.  Tbe  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  case 
they  Und  for  him. 

Question  to  be  tried— 9  Cal.  20;  14  Gal.  428;  17  CaL  476. 

Order  for  trial- f orm  of,  45  CaL  805. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  any  valid  objection  to  its  sumciency,  and 
may  countervail  it  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance. 

Sufficiency  of  answer— objection  to,  equivalent  to  geneM  d» 
murrer,  27  CaL  655;  30  Cal.  699;  48  CaL  36. 
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§  1092.  The  motion  for  a  new  trial  must  be  made  in 
Ihe  coart  in  which  the  issue  of  fact  is  tried. 

New  trial— generallTt  see.  656,  et  segu  in  Saprente  Court,  wben  orl^ 
Inal  Jurifldictioa  exercised,  25  CaL  635. 

§  1093.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within 
live  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  applica- 
tion for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard 
on  the  papers  of  the  applicant.  If  the  answer  raises  only 
questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  hearing  the 
argument  of  the  case.    [In  effect  July  1st,  1874.] 

Papers  of  the  applicant— see  IssusD  ok  Apvidavit,  see.  1086m. 


§  1095.  If  judgment  be  given  for  the  applicant,  he  may 
recover  the  damages  which  iie  has  sustained,  as  found  bv 
the  jury,  or  as  may  be  determined  by  the  court  or  ref- 
erees, upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Judgment  in  mandamns— extent  of  relief,  27  Gal.  655,  and  compare 
sec. 580, and  note:  personal,  when  Improper, see nnderPsjUDiPTOBT 
Uahdatib,  note  in/ra, 

Damages-eec.  SBOn. 

Oosts-eecs.  1021  ei  seq, 

Permnptory  maxulate— personal  judgment  on,  when  Improper,  at 

§  1096.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expresaly  directed  by  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  bodv,  is  service 
^pon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  "^as  in  session  or  not. 

Service  of  snmmona— eec.  410,  et  $eq. 

§  1097.  When  a  peremptory  mandate  has  been  issued 
Knd  directed  to  any  inferior  tribunal,  corporation,  board.  ' 
or  person,  if  it  appear  to  the  court  that  any  member  of 
■Qch  tribunal,  corporation,  or  board,  or  such  person  upon 
Whom  the  writ  luU  been  personally  served,  uas,  without 
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just  excuse,  ref  ased  or  neglected  to  obey  the  same,  the 
court  may,  upon  motion,  impose  a  fine  not  exceeding  one 
thousand  dollars.  In  case  of  persistence  in  a  refasalof 
obedience,  the  court  may  order  the  party  to  be  impris- 
oned until  the  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the 
writ.    [In  effect  July  Ist,  1874.1 

Officers  sabject  to  mandamus— see  Pisbsons,  Oftioial,  sec  UHSs. 

Attachment  for  non-compliance— when  not  issued,  1  Cal.  lfl& 

Oontempt— generally,  sec.  1209  ei  teq. 
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GHAFTEB  HE. 
'WBTC  OF  PROHIBITION. 

1102.  Prohibition  defined. 

1103.  Where  and  when  Issued. 

1104.  Writ  may  be  alternative  or  peremptorj.   Form  of. 

1105.  Certain  provisions  of  the  preceding  chapter  applicable. 

§  U02.  The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  whether  exercis- 
ing functions  judicial  or  ministerial,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such 
tribonal,  corporation,  board,  or  person.  [In  effect  March 
3rd,  1881.] 

Writ,  generally— sec.  51  n,  Oonnterpart— M  CaL  289.  Mandate— 
•ec.  1104  et  $eg. 

Arrests  proceedings— 53  CaL  292;  but  not  legislation,  02  CaL  Hit  on 
removal  from  office,  52  CaL  622. 

Judicial tribnnals-Alone subject to,52 Cal.  Ill:  53  CaL 280;  People e. 
Election  Commrs.  March  23rd.  1880, 6  Pac.  C.  L.  J.  245. 

In  excess  of  the  juiisdiction— 47  Cal.  81,  584;  Bandy  v.  Bansome* 
Jan.  19th,  1880, 4  Pac.  C.  L.  J.  537 ;  Cal.  F.  Co.  v.  Halsey,  Mar.  15th,  1880, 
?Z!^-  <^-  !«•  ^'  125;  and  compare  Exojbbdxd  thb  Ju&isdiotion,  sec 
lOBSn. 

§  1103.  It  may  be  issued  by  any  court  except  Police  or 
Justices'  Courts,  to  an  inferior  tribunal  or  to  a  corporation, 
hoard,  or  person,  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  It  is  issued  upon  affidavit,  on  the  application  of  the 
person  beneficially  interested. 

Compare— notes  to  sees.  1065, 1066. 

Affidavit,  contents  of— 30  CaL  244. 

Inferior  tribanal-«2  CaL  111,  510. 

§  1104.  The  writ  must  be  either  alternative  or  peremp- 
^ry.  The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  com- 
iQand  such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until 
^he  further  order  of  the  court  from  which  it  is  issued,  and 
^  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
trom  any  further  proceedings  in  such  action  or  matter. 
-I^he  peremptory  writ  must  be  in  a  similar  form,  except 
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that  the  words  requiring  the  party  to  show  cause  why  ha 
should  not  be  absolutely  restrained,  etc.,  most  be  omitted, 
and  a  return  day  inserted. 
Oompan— Mc.  1087,  and  notes. 

§  1105.  The  provisions  of  the  preceding  chapter,  ex* 
oept  of  the  four  first  sections  thereof,  apply  to  thii  pn^ 
eeeding. 
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CHAPTBB  IV. 

WRITS  OF  REVIEW,  MANDATE,  AKD  PRO- 
HIBITION MAT  ISSUE  AND  BE 
HEARD  AT  CHAMBERS. 

S  110&  "Writs  of  rerlew,  mandftte,  and  prolilbtaoii  maj  teae  and  be 

heard  at  cbamljen. 

§  1108.  Writs  of  review,  mandate,  and  prohibition  ia- 
■ued  by  tbe  Supreme  Court,  or  by  a  Superior  Court,  ma7> 
in  tbe  discretion  of  the  court  issuing  the  writ,  be  made 
returnable  and  a  hearing  thereon  be  had  at  any  time. 
[In  effect  April  15th,  18807| 

Powers  of  judges  at  chambers  aeca.  166, 108. 

CHAPTER  V. 
RnUBS  OF  PRACTICE.  AND  APPEALS. 


I 


1109.  Certain  proTlsiODS  of  part  two  appUeable. 

1110.  Same. 


§  1109.  Except  as  otherwise  provided  In  this  title,  the 
provisions  of  part  two,  [§§  307-1069]  of  this  Code,  are  ap- 
plicable to,  and  constitute  the  mles  of  practice  in  the 
proceedings  mentioned  in  this  title. 

§  1110.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  l§§  656-663,  and  §S  936-9591 
except  in  so  far  as  they  are  inconsistent  with  the  provi- 
sions of  this  title,  apply  to  the  proceedings  mentioned  in 
this  title. 
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TITLE  II. 
OF  CONTBSTINa'  CERTAIN  EIiECTIOBrS. 

nil.  Wbo  may  contest,  and  Rrounds  of  contest. 

1112.  Irrefinilarity  and  improper  conduct  of  Judges*  when  to 

elections, 
ins.  When  not  to. 

1 1 14.  Dlegal  votes,  when  not  to  vitiate  election. 

1115.  Proceedings  on  contest.  . 

1116.  Statement  of  cause  of  contest.   When  based  on  reception  of 
illegal  votes,  contestant  to  deliver  to  respondent  a  list  of 

votes  claimed  to  be  Illegal. 

1117.  Statement  of  cause  of  contest;  want  of  form  not  to  vitiate. 
I  1118.  County  Judge  to  hold  special  term  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses— attendance  of,  how  enforced. 

1121.  Power  of  court.   Adjournment  of  court. 

1122.  Rules  to  govern  court  in  trial  of  contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses. 

1125.  Costs. 

I  1126.  Appeal. 
!  1127.  When  election  void  and  office  vacant. 

§  nil.  Any  elector  of  a  county,  city  and  county,  city, 
or  of  any  political  subdivision  of  either,  may  contest  the 
rigbt  of  any  person  declared  elected  to  an  office  to  be  ex- 
ercised therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  judges, 
or  any  member  thereof; 

2.  When  the  person  whose  right  to  the  office  iscon' 
tested  was  not,  at  the  time  of  the  election,  eligible  to 
such  office; 

3.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  election, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procuring  his  election,  or  has 
committed  any  other  offense  against  the  elective  fran- 
chise, defined  in  title  four,  part  one,  of  the  Penal  Code; 

4.  On  account  of  illegal  votes.  [Approved  March  lltOi 
187G.] 

Contesting  elecMoixB— Generally t  title  constitutional,  IS  CaL  1^' 
construction  of  election  laws,  31  Cal.  82:  forms  a  special  case,  24  CbI 
449:  locally  applicable,  46  Cal.  398:  county  seats,  election  for.  not  eov 
ered,  80  Cal.  825;  24  Cal.  449:  requisites  of  election,  etc.,  ^  OiL  I3i> 
Elector,  43  CaL  229.  Person  declared  elected,  legislator,  governor,  se« 
Political  Code,  sees.  273, 288.    Q^e,  illegaUy  occupied,  etc.  sec.  8M. 

,«'?F?^!y^^,^,'\  Malconduct  of  judges-sees.  1112, 1113;  2  Cal  l»i 
12  CaL  852;  26  CaL  161;  31  CaL  82. 
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SirBi>rvT8ioir  2.  laellglbiUtfy  effect  of,  IS  CaL  145;  29  CaL  SIA. 

BUBDrvTSlOH  3.   BnbeTYf  etc.— 27  CaL  659. 

SiTBDrvTSlOir  4.   Illegal  yote»— 14  CaL  479;  28  CaL  124;  34  CaL  27S. 

§  113.2.  No  irregularity  or  improper  conduct  in  the  pro- 
ceedings of  the  judges,  or  any  of  them,  is  such  malcon- 
duct  as  avoids  an  election,  unless  the  irregularity  or 
improper  conduct  is  such  as  to  procure  the  person  wliose 
ri<;iit  to  the  ofSce  is  contested  to  be  declared  elected, 
when  he  had  not  received  the  highest  number  of  legal 
votes. 

Malcondact  of  judges— as  ground  of  contest,  sec.  Ill,  snbd.  1 :  lrreg> 
ularlties*  etc.,  most  alter  result,  13  CaL  SS2;  81  CaL  173;  84  CaL  273, 635. 

§  11X3.  When  any  election  held  for  an  o£9ce  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal- 
conduct  on  the  part  of  the  board  of  judges  of  any  town- 
sbip  election,  or  any  member  thereof,  the  election  cannot 
"be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township  or  townships 
^would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

Malcondnct  of  indges— «ee  sec.  11 12n.   Toteruhip,  or  precinct,  20  CaL 
SO;  31  CaL  173;  and  see  VoTiiro  Pbbcivots.  sec  lU6f>. 

§  X114.  Nothing  in  the  fourth  ground  of  contest,  sped- 
fied  in  section  eleven  hundred  and  eleven,  is  to  be  so  con* 
Btrued  as  to  authorize  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of 
illej^al  votes  has  been  given  to  the  person  whose  right 
to  the  office  is  contested,  which,  ii  taken  from  him, 
would  reduce  the  number  of  his  legal  votes  below  the 
nuDiber  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Oompare— Irregularities,  etc.,  must  alter  result,  under  Malooh- 
]>uoT  of  Jm>OES,  sec.  1112ii. 

§  1115.  When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  withiu  forty 
days  after  the  return  day  of  the  election,  llle  with  the 
county  clerk  a  written  statement,  setting  forth  specific- 
ally: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township, 
as  the  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  of&ce  Is 
oontested; 

3.  The  office; 

CODS  CT7.  FB00.^-8a« 
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4.  The  particTilar  gronnds  of  such  contest. 

Which  statement  must  be  yerified  by  the  affidaTH  of  tiM 
contesting  party,  that  the  matters  and  things  therein  ooi^ 
tained  are  true. 

Electox^-43  CaL  229. 

Within  fortf  days— 31  CaL  261. 

Statement  of  contestant-eee  sees.  1116, 1117;  90  CaL  aM;  43  GiLBiL 

§  1116.  When  the  reception  of  illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  safiicient  to  state  generally  &t 
in  one  or  more  speciiied  voting  precincts  illegal  votes  \rere 
given  to  the  person  whose  election  is  contested,  which,  if 
taken  from  him,  will  reduce  the  number  of  his  legal  votes 
below  the  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office:  but  no  testimony  can  be  reoeived 
of  any  illegal  votes,  unless  the  party  contesting  such  eleo- 
tion  deliver  to  the  opiK>site  party,  at  least  three  days  be- 
fore such  trial,  a  written  list  of  the  number  of  ul^i^ 
votes,  and  by  whom  given,  which  he  intends  to  prove  <» 
such  trial;  and  no  testimony  can  be  received  of  any  ille- 
gal votes  except  such  as  are  speciiied  in  such  list.  Pa 
effect  April  15th,  1880.] 

Three  days  before  trial— list  delivered,  need  ot,  36  CaL  893:  ooniia* 
tation  of  time,  sec  12ii;  61  CaL  S14. 

Voting  precincts— townships,  before  amdt.  1886. 

§  1117.  Ko  statement  of  the  grounds  of  contest  will 
be  rejected,  nor  the  proceedings  dismissed  by  any  oouit 
for  want  of  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  such  election  is 
contested. 

§  111&  Upon  the  statement  being  filed,  the  county 
clerk  must  inform  the  Superior  Court  of  the  conn^ 
thereof,  which  shall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  sach 
contested  election.    [In  effect  April  15th,  1880.] 

Special  session— term,  before  1886, 24  CaL  453,  and  see  Tbkms,  see. 

78». 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for 
the  person,  whose  right  to  the  office  is  contested,  to  ap- 
pear at  the  time  ana  place  specified  in  the  order,  which 
citation  must  be  delivered  to  the  sheriff,  and  served  either 
upon  the  party  in  person,  or,  if  he  cannot  be  found,  by 
leaving  a  copy  thereof  at  the  house  where  he  last  xeBided. 
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it  least  five  days  before  the  time  so  specified.    [In  effect 

Epril  15th,  1880.] 

pOitation— f orm  immatertal,  10  CaL  3M. 

§  U20.  The  clerk  must  issue  subposnas  for  witnesses 
at  the  request  of  either  party,  which  most  be  served  as 
other  subpoenas;  and  the  Superior  Court  shall  have  full 
power  to  issue  attachments  to  compel  the  attendance  of 
witnesses  who  have  been  subpoenaed  to  attend.  [In  effect 
April  15tli,  1880.] 

Snbpcexias— issuance,  senrlce,  etc.,  sees.  1961^1967;  also  Me  sees.  1968- 
1990:  disobedience,  penalty,  etc.,  sees.  1991-1992. 
Oompelling  attendance  of  witnenea— «ec.  1093  et  aeq, 

§  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  adjourn  from  day  to  day  until  such  trial 
is  ended,  and  may  also  continue  tlie  trial,  before  its  com- 
mencement, for  any  time  not  exceeding;  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
eosts  of  the  party  applying  for  such  continuance. 

Adjourn  from  day  to  day— discontinuance  otherwise,  34  CaL  329, 635^ 

Before  its  commencement— 34  Gal.  332. 

§  1122.  The  court  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of 
law  and  evidence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  dismiss  the  proceedings  if  tlie  statement  of 
the  cause  or  causes  of  the  contest  is  insufficient,  or  for 
want  of  prosecution.  After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedings— not  discretionary,  15  Cal.  117. 

After  hearing  the  prooft,  etc.— no  default.  Judgment  obtainable  by 
contestant,  34  CaL  635;  burden  on  contestant,  12  CaL  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  highest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

§  1124.  Bepealed  April  15th,  1880. 

§  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 
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annulled  and  set  aside,  judgment  for  costs  most  be  ren- 
dered against  tbe  party  whose  election  was  contested,  in 
favor  oi  the  party  contesting  the  same.  Primarily,  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  offi- 
cers and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    [In  effect  April  15th,  1880.] 

Costs— hi  special  proceecUngs,  sees.  1022,  suM.  4, 1024:  generally, sec. 
1021  et  seq, 

§  1126.  Eitherparty,  aggrieved  by  the  judgment  of  the 
court,  may  appeal  therefrom  to  the  Supreme  Ck>urt,  as  in 
other  cases  of  appeal  thereto  from  the  Superior  Court. 
[In  effect  AprU  15th,  1880.] 
Appeal  in  contested  election  cases— 31  CaL  82, 26L 

Appeals  to  Snpreme  Coort— sec  963:  appeals  generally,  see.  W 
€tteq. 

New  trial— 24  CaL  449, 457. 

§  1127.  Whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  appeal  has 
been  taKcn  within  ten  days  thereafter,  the  conmiission,  if 
any  has  issued,  is  void,  and  the  office  vacant.  [In  effect 
April  15th.  1880.] 


TITLE  m. 

Of  Summary  Proceedings. 

Chap,     I.    Confession  of  judgment  without  action. 
H.    Submitting  a  controversy  without  action. 
TTT.    Discharge  of    persons   imprisoned   on   civil 

process. 
rv.    Summary  proceedings  for  obtaining  posses- 
sion of  real  property  in  certain  cases. 

[389] 
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CHAPTER  I. 

CONFESSION  OF  JUDGMENT  \^7ITHOUa 

ACTION. 

S  1132.  Judgment  may  be  confessed  for  debt  due  or  contlnsent  Us* 

ill33.  Statement  In  wrltlns  and  form  thereof. 
1 134.  Filing  statement  and  entering  judgment. 
1135.  How,  in  Justices' Courts. 

§  1132.  A  jadgment  by  confession  may  be  entered 
without  action,  either  for  money  dae  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on  be- 
half of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  by  confession— after  action  commenced,  44  GsL  481: 
statement  for,  sec.  1133  and  note :  attacking  for  fraud,  sec  1133a. 

Any  ooort  having  jurisdiction— 8  CaL  76;  in  Justice's  Court,  see. 
1135  and  note. 

Statement— signed  by  defendant,  20  Cal.681:  subd.2,sub1eet4ttstter 
of  Indebtedness,  12  CaL  143;  18  CaL  576;  37  CaL  328:  Justly  ooe,  etc,  28 
Cal.549;  37  CaL  328. 

Attacking  for  frand— Judgment  fraudulent,  tDAen,  prima  Jatdt, 
where  statement  lacks  statutory  fullness.  6  CaL  419:  12  Cal.  143: 18  CaL 
576;  37  Cal.  328:  void  for  obstructing  creditors,  6  Cal.  238:  13  CsL  76^9 


Cal. 681.  Proq/,  6  Cal.  422;  12  Cal.  143;  19  Cal.  278;  20  CaL  681 ;  27  CaL  22S; 
44  CaL  481.  Creditor'*  right*,  attachment  confers,  tt  Cal.  376;  13  CaL  76: 
direct  proceedings,  6  Cal.  238;  87  Cal.  328.   Debtor'*  right*/pTeteTeact 


permitted,  19  Cal.  278:  impeaching  directly,  5  CaL  513.    CoUaterai  t»* 
peaehment,  12  Cal.  128. 

§  1133.  A  statement  in  writing  must  be  made,  si^ed 
by  the  defendant,  and  verified  by  his  oath,  to  the  folloi^' 
ing  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  sjiear 
fied  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  becoms 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sam 
confessed  therefor  does  not  exceed  the  same. 
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§  1134.  The  statement  muftt  be  filed  with  the  clerk  of 
the  court  in  which  the  jud£:ment  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgn^ent  book,  a 
judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  Tlie  statement  and  affidavit,  with  the 
judgment  indorsed  thereupon,  becomes  the  judgment  roll. 

§  1135.  In  a  Justice's  Court,  where  the  court  has  au- 
thority to  enter  the  judgment,  the  statement  may  be  filed 
with  tne  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  his  court  for  the  amount  confessed,  with 
three  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  county  clerk,  a  copy  of  the  statement  must 
be  filed  Tvith  it. 

Authority  of  Justice's  Oonrt  to  enter— sees.  113,  nibd.  6, 888;  und 
•ee  seal.  70. 


8§  X138-40     SUBSUTTIKG  A  COirTROVEBSr.  988 


CHAPTER  n. 

SUBMITTINa  A  CONTROVERS7  VnTBOTTS 

ACTION. 

S  1138.  Controversy,  how  submitted  without  action. 

S  1139.  Judgment  on.  as  in  other  cases,  but  without  costs  prior  to  no* 

ticeof  trial. 
S  1140.  Judgment  may  be  enforced  or  appealed  from  as  in  an  actton. 

^  1138.  Parties  to  a  qaestion  in  difference,  which 
mi^bt  be  the  subject  of  a  civil  action,  mav,  without 
action,  agree  upon  a  case  coutainiug  the  tacts  upon 
which  the  controversy  depends,  and  present  a  submission 
of  the  same  to  any  court  which  would  have  jurisdiction, 
if  an  action  had  been  brought;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real,  and  the  proceedings 
in  good  faith,  to  determine  tne  rights  of  the  parties.  The 
court  must  thereupon  hear  and  determine  the  case,  and 
render  judgment  thereon,  as  if  an  action  were  depending. 

Submitting  agreed  case— 22  Gal.  72;  SO  Cal.218;  41  Cal.GO.  AJUkh 
vit,  stipulation  no  substitute  for,  20  Cal.  679.  Judgment,  basis  of,  20  CaL 
72. 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  judgment— sec.  664. 

Judgment  roll— sec.  670. 

§  1140.  The  judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  oeen  rendered  in  an  action,  and  is  is 
the  same  manner  subject  to  appeaL 

Enforcement  of  judgment— sec.  684. 

Appeals— sec.  936  et  $eq. 


CHAPTEB  m. 

DiscaARQH   OF  pioiscnrs  imprisoned 

ON    CIVIL   PROCE88. 


L  PlalnlUI  to  advaace  funila  for  support  or  prison 


a  tblB  cliapter 

S  1144.  Buch  pereon  must  cause  a  notice  In  writing  to 
oe  given  to  the  plaintiff,  his  aj;eut,  or  attorney,  that  at  a 
cutain  time  and  place  he  vrill  apply  to  a  judge  of  tba 
Snperiot  Court  of  tbe  county  in  which  Buch  perBon  may 
be  COD  Sued,  for  llie  purpose  of  obtaining  a  diacharae  from 
liiB  Imprisonment.    [In  effect  April  lUtb,  1880.] 


§  1145.  Sucli  notice  must  be  served  upon  the  ptaint- 
ut,liiaBgeat  or  attorney,  one  day  at  least  before  tbe  bear- 
'ngof  the  application. 

*MTlc«  at  notica-uc.  lOl*. 

9  1146,  At  the  time  and  place  apecifled  in  the  notice, 
such  person  must  be  taken  before  bucIi  judge,  who  must 
eiamine  him  under  oath  concerning  bis  estate  and  prop- 
erty and  effects,  and  the  disposal  thereof,  and  his  ability 
™  pay  the  judgment  for  wbik'h  ha  is  cominitled;  and  such 
judge  may  also  hear  any  other  legal  and  pertinent  ovi- 
Mn^Btbat  may  be  produced  by  the  debtor  or  tlie  credlror. 

S.  U.47.  The  plaintiff  In  the  action  may,  upon  such  es- 
aauQatioD,  pTopoaa  to  the  prlaonet  any  interrogatoriM 


' 
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pertinent  to  the  inquiry;  and  they  most,  if  required  bj 
Dim,  be  proposed  and  answered  in  writing,  and  the  vt 
swer  most  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  judge  is  satisfied 
that  the  prisoner  is  entitled  to  his  discharge,  he  must  ad- 
minister to  him  the  following  oath,  to  wit:  **  I, 1 

do  solemnly  swear  that  I  have  not  any  estate,  real  or  pe^ 
sonal,  to  the  amount  of  fifty  dollars,  except  such  as  is  by 
law  exempted  from  being  taken  in  execution;  and  that  1 
have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors: 
so  help  me  God." 

Order  of  dieoharge— appeal  from,  S5  CaL  898. 

§  1149.  After  administering  the  oath,  the  judge  must 
Issue  an  order  that  the  prisoner  be  discharged  from  cus- 
tody, and  the  ofiQcer,  upon  the  service  of  sucn  order,  must 
dischaige  the  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

§  1150.  If  such  judge  does  not  discharge  the  prisoner, 
he  may  apply  for  his  discharge  at  the  end  of  every  suc- 
ceeding ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  being  so  discharged,  is  for- 
ever exempted  from  arrest  or  imprisonment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
falsely  upon  his  examination  before  the  judge,  or  in  tak- 
ing the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which 
may  then  or  at  any  time  afterwara  belong  to  him,  and  the 
plaintiff  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  as  if  he  had 
never  been  committed. 

tll53.  The  plaintiff  in  the  action  may  at  any  time 
er  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

§  1154.  Whenever  a  person  is  committed  to  jail  on  aa 
execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for 
the  support  of  the  prisoner  for  one  week,  and  must  make 
the  like  advance  for  every  successive  week  of  his  impris- 
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snment,  and  in  case  of  failare  to  do  bo,  the  Jailer  must 
forthwith  discharge  snch prisoner  from  custody;  andsach 
discharge  bas  the  same  effect  as  if  made  by  ozder  of  the 
creditor 
Advanca  to  fhe  Jailer— credit  permlsiible,  SO  GsL  KM. 


§  X159  SUMMARY  PROCEEDINGS. 


CHAPTEB  IV. 

SUMMART  PROCEEDINGS  FOR  OBT AINI17( 
POSSESSION  OF  REAL  PROPERT7 
IN  CERTAIN  CASES. 

1199.  Forcible  entry  defined. 

1160.  Forcible  detainer  defined. 

1 161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  County  Courts  have  Jurisdiction. 

1164.  Parties  defendant. 

1 165.  Parties  generally. 

1166.  Complaint.  Judge  to  fix  day  for  appearance  of  defendant  w 

summons. 
1 1167.  Summons,  form  and  service  of. 
116a.  Arrest. 

1169.  Judgment  by  default 

1170.  Defendant  may  appear,  etc 

1171.  Trial  by  Jury.  ^ 

1172.  Showing  required  of  plaintiff  in  forcible  entry  or  detainer,  (n 

defendant. 

1173.  Complaint  must  be  amended  in  certain  cases. 

1 174.  Ver(lict  and  Judgment. 

1175.  Verlflcation  of  complaint  and  answer. 
117B.  Effect  of  an  appeal  upon  the  Judgment. 

1177.  Rules  of  practice. 

1178.  Appeals,  now  taken,  etc. 

1179.  Belief  against  forfeiture  of  lease. 

§  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
either — 

1.  By  breaking  open  doors,  windows,  or  other  parts  of 
a  house,  or  by  any  kind  of  violence  or  circumstance  of 
terror,  enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduct,  the 
party  in  possession. 

Forcible  entry  and  detainer— /^cope  cfstaiiUet  Code,  reconstmetlon 
of,  49  Cal.  273:  summary  remedy,  5  Cal.  113;  13  Cal.  500:  grounds  of 
action,  9  Cal.  47:  trespass  not  enough,  5  Cal.  156:  29CaL  214:  force  as 
element  of,  9  Cal.  47,  and  see  note  infra :  title  not  triable,  see  sec.  llTSs: 
proof  required,  sec.  1172:  possession,  sec.  1172n. 

Forcible  entry— requisites,  23  Cal.  879;  28  CaL  527;  29  Cal.  214:  parties 
laintlff,  sec.  1165.  note:  parties  defendant,  sees.  1164  and  note,116S: 
brce  as  element,  see  infra, 

SuBDinsioir  1.  Violence,  etc.-«ee  Foaox,  in  entry,  note  infra, 

^^SUBDiyisiow  2.   Force— in  entry.  6  CaL  63:  23  CaL  875;  2S  Cm.  (4; 
SI  Gal.  122;  32  Cal.  340;  88  Cal.  693;  39  Cal.  23;  43  CftL  162:  In  ouster,  ft  «kd. 


F. 
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I 

;  6  Cal.63;  15  Cat  233;  23  CaL413;  29CaL214;  32  CaL340;  SSCaLeU} 
CaLen. 

Fartf  In  poBsession— see  Posssssioir,  sec.  1172». 

§  1160.  Every  person  is  guilty  of  a  forcible  detainer 
-^Bvlio  either — 

1.  By  force,  or  by  menaces  and  threats  of  violence,  un- 
lAwfuUy  holds  and  keeps  the  possession  of  anv  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or  other- 
-^wise;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  prop- 
erty, and  who,  after  demand  made  for  the  surrender 
tliereof ,  for  the  period  of  five  days  refuses  to  surrender 
tlie  same  to  such  former  occupant. 

Tbo  occupant  of  real  property,  within  the  meaning  of 
tliis  subdivision,  Is  one  who,  within  five  days  preceding 
such  unlawful  entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  lands. 

Forcible  detainer— what  consUtutes,  24  CaL  817;  29  GaL  577;  45  CaL 
Sffli  50CaI.315. 

ELEMENTS  OF  FOBOIBLE  DETAINEB. 

SUBDrvisioir  1.  Force— menaces,  threats  In  entry  aud  ouster,  see 
sec.  llddn:  in  detainer,  9  CaL  46:  24  Gal.  317;  28Cal.627:  29Cal.577;  81 
Cal.  122;  38  Gal.  677;  39  Gal.  660.  Acquired  peaceably— /mmatertoj 
wheiher,  45  Gal.  597 ;  53  Cal.  667. 

BlTBDivisioif  2.  Unlawfully  enters— 9  Gal.  48;  27  Gal.  505;  28  CaL 
187, 532:  29  Gal.  220:  38  Gal.  410:  41  Gal.  242:  45  Gal.  597, 673;  48  Gal.  861. 
After  demand— 9  Gal.  49 ;  24  Cal.  317 ;  37  Gal.  154 :  38  Gal.  676.  Occupant, 
possession  of— see  Possession,  sec.  1172n;  38  Gal.  410;  41  GaL  630;  51 
t!aL532,641. 

§  1161.  A  tenant  of  real  property,  for  a  term  less  than 
life,  is  guilty  of  unlawful  detainer— 

1.  TVhen  he  continues  in  possession,  in  person  or  by 
subtenant,  of  the  property,  or  any  part  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let  to  him,  without 
the  permission  of  his  landlord,  or  the  successor  in  estate  oj 
his  landlord,  if  any  there  be;  but  in  case  of  a  tenancy  at 
will,  it  must  first  be  terminated  by  notice,  as  prescribed 
in  tbe  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by 
subtonant,  without  permission  of  his  landlord,  or  the  SUC' 
cesser  in  estate  of  his  landlord,  if  any  there  he,  after  default 
in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  property  is  held,  and  three  days*  notice, 
in  writing,  requiring  its  payment,  stating  the  amount 
which  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him,  and  if  there  be  a  subtenant  in 

CODB  Giv.  pboo.— 84. 
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actual  occupation  of  the  premises,  also  upon  such  sab- 
tenant.  Such  notice  may  be  served  at  any  time  within 
one  year  after  the  rent  becomes  due.  In  all  cases  of  ten- 
ancy upon  agricultural  lands,  where  the  tenant  has  held 
over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term  without  any  demand  of 
possession  or  notice  to  quit  by  the  landlord,  or  the  succes- 
sor in  estate  of  his  landlord,  if  any  there  be,  he  shall  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or 
the  successor  in  estate  of  his  landlord^  if  any  there  he,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  be  guilty  of  an  unlawful 
detainer  during  said  year,  and  such  holding  over  for  the 
period  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  including  any  covenant  not  to 
assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and 
three  days'  notice,  in  writing,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the 
property,  shall  have  been  served  upon  nim,  and  if  there 
be  a  subtenant  in  actual  occupation  of  the  premises,  also 
upon  such  subtenant.  Within  three  days  after  the  ser- 
vice of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture;*  [provided,  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterward 
be  performed,  then  no  notice,  as  last  prescribed  herein, 
need  be  given  to  said  lessee  or  his  subtenant  demanding 
the  performance  of  the  violated  covenant  or  conditions  of 
the  lease.]  A  tenant  may  take  proceedings,  similar  to 
those  prescribed  in  this  chapter,  to  obtain  possession  of 
the  premises  let  to  an  under-tenant,  in  case  of  his  unlaw- 
ful detention  of  the  premises  underlet  to  him. 

4.  .^712^  tenant  or  subtenant,   assigning  or  subletting,  or 

*  Two  bills  amending  §1161,  Senate  bills  442  and  665.  were  itassed  at 
the  twenty^second  session,  both  of  which  were  to  take  effect  imme- 
diately. They  were  both  approved  on  the  same  day,  April  1st,  187& 
We  have  consolidated  the  two  laws,  italieixing  the  words  of  bill  No. 
442  not  in  bill  No.  665,  and  Incorporating  in  [bracketsj  the  only  words 
of  bill  No.  665  not  in  No.  442.  Reading  the  section  as  printed,  and 
omitting  words  within  the  brackets,  will  glye  the  law  as  enacted  by 
biU  No7442.  Omitting  the  italics  and  Indadlng  the  brackets  will  gtr* 
that  of  bill  No.  665. 
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committing  waste  upon  tlie  demised  premises,  contrary  to  tT^s 
covenants  of  his  lease,  thereby  tertfUnates  the  lease,  and  the 
landlordy  or  his  successor  in  estate,  shall,  upon  service  of  three 
day^  notice  to  quit,  upon  the  person  or  persons  in  possession, 
be  entitled  to  restitution  of  possession  of  such  demised  prem- 
ises under  the  provisions  of  this  act,  [Approved  April  Ist, 
1878.    In  effect  immediately.] 

UNLAWFUL  DETAINER. 

Landlord  and  tenant,  conventional  relation  of— what  eonstltntes, 
35  Cal.  63:  27  Cal.  502:  28  Cal.  224:  successor  in  estate  of  landlord, 
see  28  Cal.  169;  essential  to  action,  21  Gal.  316;  23  Cal.  621;  28  Cal. 
224;  29  Cal.  661;  33  Cal.  401;  84  Cal.  265;  36  Cal.  303;  43  Gal.  299:  cessatlou 
of,  28  Cal.  224;  33  Cal.  401;  36  Cal.  303;  47  Cal.  180;  48  Cal.  639:  prevents 
trial  of  title,  see  sec.  1172n:  tenant's  estoppel,  see  under  DKFSifSB, 
sec.  1172». 

Subdivision  1.  IB-oiditiz  oyct  —  Generally,  essential  element,  4 
Cat.  176.  After  expiration  o/  temit  demand  and  notice,  4  Cal.  208;  6 
Cal.  18!);  49  Cal.  121 :  tenant  at  sufferance,  2A  Cal.  31;  38  Cal.  563;  39  Gal. 
685.  Tenancy  at  will,  notice  terminating,  Civil  Code,  sees.  789-791, 793; 
44  Cal.  236;  51  Cal.  181. 

SuBDi VISION  2.  Non-payment  oi  rent— demand,  3  Cal.  273;  16  Cal. 
88;  40  Cal.  384:  tender,  41  Cal.  360:  forfeiture.  3  Cal.  273;  16  Cai.  88;  25 
Cal.  394;  41  Cal.  432;  50  Cal.  3:  subtenant,  23  Cal.  227. 

^Subdivisions  3  and  4.  Breach  of  other  covenants— form  of  no- 
tice. 52  Cal.  471. 

§  1162.  The  notices  required  by  the  preceding  section 
may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place,  and 
sending  a  copv  through  the  mail  addressed  to  the  tenant 
at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  if  such  person  can  be  found ;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  property  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner.  [In 
eflfectJuly  1st,  1874.] 

§  1163.  The  Superior  Court  of  the  county  in  which  the 
property,  or  some  part  of  it,  is  situated,  shall  have  juris- 
diction oi  proceedings  under  this  chapter;  provided,  that 
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and  detainer,  when  the  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  when  the  whole 
amount  of  damages  claimed  does  not  exceed  two  handred 
dollars.    [In  effect  March  9th,  1880.  ] 

Snperior  Oourt  of  Oonntr— former  jurisdiction  of  Countr  Court, 
lield  coustltuUonal,  28  Gal.  118;  30  Gal.  573;  31  GaL  122;  42  Cal.  324. 

Ooncnrrent  Jurisdiction  of  Jastices'  Oonrt— sec.  113,  snbd.  1,  aad 
notes:  jurisdiction  under  former  statute,  before  Gode,  2  Cal  353;  60^ 
63, 161, 447;  20  Gal.  '282:  23  Cal.  375. 

1164.  No  person  other  than  the  tenant  of  the  premises 
and  sub-tenant,  if  there  be  one,  in  the  actual  occupation 
of  the  premises  when  the  complaint  isJUedy  need  be  made 
parties  defendant  in  the  proceeding,  nor  shall  any  pro- 
ceeding abate,  nor  the  plaintiff  be  non-suited  for  the  non- 
joinder of  any  person  who  might  have  been  made  party 
defendant;  but  when  it  appears  that  any  of  the  parties 
served  with  process,  or  appearing  in  the  proceeding,  are 
guilty  of  the  offense  charged,  judgment  must  be  rendered 
against  him.  In  case  a  defendant  has  become  a  sub-tenant 
of  the  premises  in  controversy,  after  the  service  of  the  notice 
provided  for  by  part  two  of  section  eleven  hundred  and  sixty- 
one  of  this  CodCf  upon  the  tenant  of  the  premiseSf  the  fact 
that  such  notice  was  not  served  on  each  sub-tenant  shall  con- 
stitute  no  defense  to  the  action.  In  case  a  married  woman 
be  a  tenant,  or  a  sub-tenant,  her  coverture  shall  constitute 
Ko  defense;  but  in  case  her  husband  be  not  joined,  or  un- 
less she  be  doing  business  as  a  sole  trader,,  an  execution 
issued  upon  a  personal  judgment  against  her  can  only  be 
enforced  against  property  on  the  premises  at  the  com- 
mencement of  the  action.  All  persons  who  enter  the  prem- 
ises under  the  tenant,  after  the  comme)icement  of  the  suit, 
shall  be  bound  by  th2  judgment,  thesams  as  if  he  or  they  had 
beenmadeparty  to  the  action.  [Approved  March  l4th,  1885.] 

Parties  defendant— 19  Gal.  374;  20  Cal.  43;  29  Cal.  214:  married  wo' 
man,  20  Gal.  282;  39  Cal.  287. 

Parties  Plaintiff— and  generally,  sec.  1165,  and  note. 

§  1165.    Except  as  provided  in  the  preceding  section, 

the  provisions  of  part  two  of  this  Code,  relating  to  parties 

to  civil  actions,  are  applicable  to  this  proceeding. 

Parties  plaintiff-5  Cal.  1 13:  8  Gal.  499;  27  Gal.  502;  29 Gal.  168;  31  OU. 
^33;  36  Cal.  30J;  aji^ents  as,  16  Cal.  107;  20  Gal.  4o;  cotenants  as,  3  Gal.  5J; 
45  Cal.  495:  geuerally,  see  Possbssiov,  sec.  I172n. 

Parties  defendant— sec.  1164,  and  note. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  be 
in  writing,  must  set  forth  the  facts  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
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tainty,  and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  have  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  detain- 
er, and  claim  damages  therefor.  In  case  the  unlawful 
detainer  charged  be  after  default  in  the  payment  of  rent, 
the  complaint  must  state  the  amount  of  such  reut.  Up- 
on  filing  the  complaint,  a  summons  must  be  issued  there- 
on as  m  other  cases,  returnable  at  a  day  designated 
therein,  which  shall  not  be  less  than  three  days,  nor  more 
than  twelve  days  from  its  date,  except  in  cases  when  the 
publication  of  the  summons  is  necessary,  in  which  case 
the  Court,  or  a  judge  or  justice  thereof,  may  order  that  the 
summons  be  made  returnable  at  such  time  as  may  be 
deemed  proper,  and  the  summons  shall  specify  the  return 
day  80  fixed     [In  effect  March  9th,  1880.  ] 

Oomplaint,  sufficiency  of— 9  Cal.46;  16  Cal.  107;  23  Cal.  536;  27  Cal. 
373;  28  Cal.  170;  29  Oal.  64i.  Uniting  causes  of  action,  15  Cal.  315;  28  Cal. 
527;  31  Cal.  122;  32  Cal.  340:  38  Cal.  410;  4a  Cil.  3)1,  434;  45  Cal.  276;  De- 
scription of  premises,,  4  Cal.  282;  16  Cal.  73;  28  Cal.  170.  Force,  see  sec. 
1159,  Rubd.  2n,and  1160,  subd.  In.  Damages,  sec.  1174;  17  Cal. 567;  21  Cal. 
56.    Fer^o/ion,  sec.  1 175.    (?en«ra//y,  see  sec.  426,  and  notes.   Sec.  1167. 

§  1167.  The  summons  must  state  the  parties  to  the 
proceeding,  the  Court  in  which  the  same  is  brought,  the 
nature  of  the  action,  in  concise  terms,  and  the  relief 
sought,  and  al.so  the  return  day.  and  must  notify  the  de- 
fendant to  appearand  answer witliin  the  time  designated, 
or  that  the  relief  sought  will  be  taken  against  him.  The 
Bummons  must  be  directed  to  the  defendant,  and  be 
served  at  least  two  days  before  the  return  day  designated 
therein,  and  must  be  served  and  returned  in  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  t!ie  return  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  for  anv  reason,  been 
served,  or  not  sei/ved  in  time,  the  plaintiff  may  have  a 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.    [In  effect  March  9tn,  1880.] 

Contents  of  summons— if  defective,  how  waived,  41  Cal.  242^ 

Service  of  summons— herein,  before  Code,  50  Cal.  185:  in  civil  ac- 
tions, sec.  406  et.  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  the  p  ssession 
held  is  unlawful,  lie  may  make  an  order  for  the  arrest  of 
the  defendant.    [In  effect  March  9th,  1880.] 

Anest— generally,  sec.  478  et  seq. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not 
appear  and  defend,  the  Court  must  enter  his  default,  and 
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render  jndp^ment  in  favor  of  the  plaintiff,  as  prayed  for  in 
the  complaint. 
Judgment  by  default— generally,  sec.  565. 

§  1170.    On  or  before  the  day  fixed  for  his  appearance, 

the  defendant  may  appear  and  answer  or  demur. 

Appearance— generally,  sec.  1014,  and  notes. 

Answer- -Scope  qf,  sec.  1172;  Warburton  r.  Doble,  38  Cal.  619.  ^4* 
Vfatver  of  defect  in  summons.  41  Cal.  24 J.  Inxufficient denial,  28  Cal.  17i>; 
31  Gal  4(>7,  3S  Cal.  61!):  objection  too  late,  Spiers  p.  Diiann,  Feb.  ibtb, 
1880,  ."4  Pac.  C.  L.  J.  10.  Verification^  sec.  1 175.  "  Or  demurs"  33  Cal.  WU. 
Generally^  sec.  437,  and  notes. 

§  1171.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  be 
waived  as  in  other  cases.  The  iury  shall  be  formed  in 
the  same  manner  as  other  trial  juries  in  the  Court  in 
which  the  action  is  pending.    [In  effect  March  9th,  1880.] 

Trial  by  jury- sees.  600-628:  issue  of  fact,  sec.  690  etseq.:  waiver,  sec. 
631 .    Formation  of  the  j  ury— sees.  6U0-60 1. 
Justices'  Oonrts— trials  In,  sees.  878-887. 

§  1172.  On  the  trial  of  any  proceeding  for  any  forcible 
entry  or  forcible  detainer,  the  plaintiff  shall  only  be  re- 
quired to  show,  in  addition  to  the  forcible  entry  or  forci- 
ble detainer  complained  of,  that  he  was  peaceably  in  the 
actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer. The  defendant  may  show  in  his  defense,  that  he 
or  his  ancestors,  or  those  whose  interest  in  such  premises 
liG  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the 
commencement  of  the  proceedings,  and  that  his  interest 
therein  is  not  then  ended  or  determined  ;  and  such  show- 
ing is  a  bar  to  the  proceedings. 

Title  not  triable- 12  Cal.  500;  23  Cal.  381;  29  Cal.  170;  37  CaL  154;  40 
Cal.  250;  46  Cal.  64;  but  see  38  CaL  611) 

Possession^  by  plaiintiff— Showing  of,  necessary,  5  Cal.  113;  27  CsU- 
502;  28  Cal.  170.  Extent  of,  inclosure,  etc.,  6  Cal.  63;  15  Cal.  315;  21  CaJ 
381, 413;  32  Cal.  340  36  Cal.  5H) ;  45  Cal  5H7  Suffictent,  16  Cal.  107 ,  39C:ti- 
24;  41  Cal.630:  Gray  v  Collins,  42  Cal.  152;  45  Cai.  4»5, 5»7 ;  46  Cal.  601 ;  50 
Cal.  508;  peaceabla  character  of,  3i  Cal.  619 :  45  Cal.  495.  InsuMei^t,  'Hi 
Cal.  45:  38  Cal.  693:  40  Cal.  351;  46  Cal.  270,  641:  50  CaL  315;  where 
scrambling,  8  Cal.  499;  20  CaL  83;  23  Cal.  526;  28  CaL  187;  36  CaL  580;  49 
CaL  74;  but  see  Spiers  v.  Duane,  Feb.  16, 18S0, 6  Pac.  C.  L.  J.  10.  Evi- 
dence qf.  23  Cal.  381 ,  37  CaL  5J,  39  Cal.  660;  52  Cal.  89. 

Force,  evidence  of— to  maintain  forcible  entry  and  detainer,  36  CaL 
50 .  3J  CaL  660. 

Defense— in  answer,  sec.  inOn;  In  evidence,  see  defendant's  siiow- 
ing-  year'.j  quiet  possession.  41  CaL  299;  defendant's  showing.  2 1  CaL 
309 ,  23  CaL  381 ;  25  Cal.  11 ;  3 1  Cal.  265  36  CaL  303, 580 ;  3-4  Cal.  23;  4o  Cal. 
495;  47  Cal  180:  4>i  Cal.  6:i9,  tenant's  estoppel,  sec.  lH62,8iiba.  4, and 
note.;  S  Cal.  593 ,  21  CaL  30 j  ;  2.)  CaL  lt)8;  40  CaL  246 ;  43  CaL  299. 
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9  1173.  "When,  upon  tlie  trial  of  any  proceeding  under 
this  chapter,  it  appears  from  the  evidence  t]iat  tbeaefend- 
ant  has  been  guilty  of  either  a  forcible  entry  or  a  forcible 
ur  urUaw/ul  detainer,  and  other  than  the  offense  charged 
in  the  complaint,  the  Judfi^e  must  order  that  such  com- 
plaint be  forthwith  amended  to  conform  to  such  proofs: 
such  amendment  must  be  made  without  any  imposition  or 
terms.  No  continuance  shall  be  permitted  upon  account 
of  such  amendment,  unless  the  defendant,  by  affidavit 
filed,  shows  to  the  satisfaction  of  the  Court  good  cause 
therefor.     [Approved  March  12th,  1885.] 

Axnendment— of  complaint  herein,  32  Cal.  340;  38  Gal.  410;  generltlly, 
sec.473n.      Oontinaance— generally,  sec.  595  and  notes. 

§  1174.    If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,  thetlndingof  the  court 
be  in  favor  of  the  plaintiff  and  against  the  defendant, 
judgment  shall  be  entered  for  the  restitution  of  the  prem- 
ises; and  if  the  proceeding  be  for  an  unlawful  detainer 
after  neglect  or  failure  to  perform  the  conditions  or  cove- 
nants of  the  lease  or  agreement  under  which  the  property 
is  held,  or  after  default  in  the  payment  of  rent,  the  judg- 
ment shall  also  declare  the  forfeiture  of  such  lease  or 
agreement.     The  jury,  or  the  court,  if  the  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent 
^\ue,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  payment  of  rent;  and  the  judgment  shall  be  rendered 
against  the  defendant  guilty  of  the  forcible  entry,  or  forci- 
ble or  unlawful  detainer,  for  three  times  the  amount  of 
the  damages  thus  assessed,  and  of  the  rent  found  due. 
When  the  proceedingis  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  the 
iudgment,  within  which  time  the  tenant,  or  any  subtenant, 
?r  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amountfound  due  as  rent,  witli  interest  thereon,  and  the 
amount  of  the  damnges  found  by  the  junr  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceeding, 
and  thereupon  tlie  judgment  shall  be  satisfied  and  the 
^^ant  he  restored  to  his  estate;  but  if  payment,  as  here 
provided,  be  not  made  within  the  five  days,  the  judgment 
Daay  be  enforced  for  its  full  amount,  and  for  the  posses- 
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Bion  of  the  premises.    In  all  other  cases  the  judgment  may 
be  enforced  immediately.    [In  effect  July  1st  1874.  j 

Verdict  of  the  Jnrf.— what  it  decides,  10  Cal.  211 :  36  Cal.  580. 
Jadgment.— scope  of,  6  Cal.  148. 

Bestitntion  of  the  premises— enforcement  of  writ,  etc..  sec.  684b;  6 
CaL  148;  10  Cal.  211;  19  Cal.  374;  33  Cal.  4U2;  39  Cal.  287;  46  Cal.  270,  279. 

Forfeiture— relief  from,  sec.  1179. 

Haimgeti— Extent  of.  17  Cal.  566;  28  Cal.  527;  31  Cal.  467:  33  Cal.  401; 
38Cal.  6'JU:  Rent  due,  &mo\int  of,  20  Cal.  282;  21  Cal.  55;  27  Cal.  565;  40 
Cal.  246.  Trebling,  sec.  735;  4  Cal,  412;  6  Cal.  63;  161;  15  Cal.  149;  23  CaL 
375;  25  Cal.  2&i;  33  Cal.  401. 

§  1175.    The  complaint  and  answer  must  be  verified, 
yeriflcation  of  pleadings— sec.  446  and  notes. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not 
stay  proceedings  upon  the  judgment,  unless  the  Judge  or 
Justice  before  whom  the  same  was  rendered  so  directs 
[In  effect  March  9th,  1880.] 

§  1177.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two,  of  this  Code,  are  applicable  to, 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

Appeal  as  stay— generally,  sees.  946,  949,  and  notes. 

§  1178.  The  pfroi-isions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1179.  The  Court  may  relieve  a  tenant  against  a  for- 
feiture of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is 
made  within  tlurty  days  after  the  forfeiture  is  declared 
by  the  judgment  of  the  Court,  as  provided  in  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mor^agee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verified 
by  the  applicant.  Notice  of  the  application,  with  a  copy 
of  the  petition,  must  be  served  on  the  plaintiff  in  the 
judgment,  who  may  appear  and  contest  the  application. 
In  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full  payment  of  rent  due,  or  full  performance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    [In  effect  March  9th,  1880.] 
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TITLE  IV. 

Of  the  Enforcement  of  Liens. 

Chap.    I.     Liens  in  general. 

II.     Ldens  of  mechanics  and  others  upon  real  prop- 
erty. 
HI.    Certain  liens  for  salaries  and  wages. 


CHAPTER   I. 
LIENS    IN    GENERAL. 

S  1180.    DefinltiOQ  of  lien. 

§  1180.  A  lien  is  a  charge  imposed  upon  specitic  prop- 
erty by  which  it  is  made  security  for  the  performance  of 
an  act. 

"Lien,  definition  of— Civil  Code,  sec.  2872. 

Priority  of  liena— Civil  Code,  sec.  2897. 


CHAPTER  II. 

LIENS    OF    MECHANICS    AND    OTHERS 
UPON  REAL  PROPERTY. 

|U81.  What  laborers,  contractors,  etc.,  may  have  liens  upon. 

3 1|84,  Liens  for  gradiu);?  and  flllinv  lots  and  streets. 

I J155'  What  interest  in  the  land  subject  to  the  lien. 

1 1186.  Effect  of  liens. 

S  1|87.  Claim  of  lien  to  be  filed  in  recorder's  office. 

)  liSft.  Lien  upon  two  or  more  pieces  of  property.    Amount  due  from 

c  11DA         ^*<^**  t<*  **®  designated. 

c  iiS*  C^ni  to  be  recorded.    Fees  of  recorder. 

£  ii2?*  Time  of  continuance  of  lien. 

\  \1^.  Service  of  summons  by  publication. 

1 1192.  Subcontractors,  who  are,  and  when  paid  out  of  proceeds  of 

lilS-Coste?^^- 

S  U94.  Court  to  declare  rank  of  liens. 

3  vj%.  Execution  for  deficit. 

!ii2?*  -A-ctions  for  separate  liens  may  be  Joined,  when  and  how. 

I  \\^»  Lien  does  not  impair  right  to  proceed  for  recovery  of  the  debt. 

t  iiS*  ^*ules  of  practice. 

8  iImS'  ^®^  trials  and  appeals. 

•  |*w.  Failure  or  abandonment 

|A20I.  Waiver  of  claims. 

I  {202.  False  claims. 

s  1203.  Bond  of  contractor  to  be  filed. 
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§  1183.  Mechanics,  material  men,  contractors^  sub-con 
tractors,  artisans,  architects,  machinists,  builders,  mmers, 
and  all  persons  and  laborers  of  every  class,  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair,  either  in  whole  or  in  part, 
of  any  building,  wharf,  bridge,  ditch,  Hume,  aqueduct, 
tunnel,  fence,  machinery,  railroad,  wagon  road,  or  other 
structure,  shall  have  a  lien  upon  the  proi)erty  upon  which 
they  have  bestowed  labor,  or  furnished  materials,  for  the 
value  of  such  labor  done  and  materials  furnished,  wheth- 
er at  the  instance  of  the  owner,  or  of  any  other  person 
acting  by  his  authority,  or  under  him,  as  contractor  or 
otherwise;  and  any  person  who  performs  labor  in  any 
mining  claim  or  claims,  has  a  lien  upon  the  same,  and  the 
works  owned  and  used  by  the  owners  for  reducing  the 
ores  from  such  mining  claim  or  claims,  for  the  work  or  la- 
bor done,  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of 
the  building  or  other  improvement,  or  his  agent;  and  every 
contractor,  sub-contractor,  architect,  builder,  or  other  per- 
son having  charge  of  any  mining,  or  of  the  construction, 
alteration  or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement  as  aforesaid,  snail  be  held 
to  be  the  agent  of  the  owner,  for  purposes  of  this  chapter. 
In  case  of  a  contract  for  the  work,  between  the  owner  and 
his  contractor,  the  lien  shall  extend  to  the  entire  contract 
price,  and  such  contract  shall  operate  as  a  lien  in  favor  of 
all  persons  except  the  contractor  to  the  extent  of  the  whole 
contract  price;  and  after  all  such  liens  are  satisfied,  then 
as  a  lien  for  any  balance  of  the  contract  price  in  favor  of 
the  contractor.  All  such  contracts  shall  be  in  writing  when 
the  amount  agreed  to  be  paid  thereunder  exceeds  one  thou- 
sand dollars,  and  shall  be  subscribed  by  the  parties  there- 
to, and  shall,  before  the  work  is  commenced,  be  filed  in 
the  office  of  the  County  Recorder  of  tlie  county,  or  city 
and  county,  where  the  property  is  situated,  who  shall  re- 
ceive onedollar  for  such  filing;  otherwise  they  shall  bo 
wholly  void,  and  no  recovery  shall  be  had  thereon  by 
either  party  thereto;  and  in  such  case  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the 
contractor,  shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lieu  for  the  value  thereof.  [Approved  March 
18, 1885.  ] 

Mechanics'  lien  law— constitutional  provision  for,  see  Const.  Cal. 
art.  20,  sec.  15;  previously  held  constitutional,  43  Cal.  b\5i  48  Cal.  175i 
478;  previously,  statute  strictly  construed,  1  Cal.  183;  2  Cal.  96;  5  Cat 
240;  16  Cal.  127;  29  Cal.  283,  and  see  Obiginal  Contract,  sec.  lldSn. 
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Mechanics'  lien— nature  of,  7  Cal.  389  ■  amount  of,  before  amdt.  1880, 
tJ  Cal.  588:  29  Cal.  283;  36  Cal.  293,  and  see  Orioiital  Contkaot,  sec. 
lldSn. 

Persons  entitled  to  lien  on  property— parties  performing  labor, 
sec.  1184;  40  Cal.  185:  parties  furnlsliing  material,  2  Cal.  90, 489^  3  CaL 
64;  5  Cal.  240;  23  Cal.  208;  48  Cal.  175;  generally,  2  Cal.  489;  6  Cal.  495; 
and  see  sec.  1194. 

Alteration— or  repair,  21  Cal.  80;  49  Cal.  109. 

Agent  of  cwner— constructive,  before  amdt.  1880, 49  Cal.  187;  54  Cal. 

218. 

Lien  not  affected— though  nothing  due  on  original  contract,  amdt. 
1880;  previously  held  otherwise,  see  Orioinal  Contract,  sec.  1193n. 

§  U84.  Ko  part  of  the  contract  price  shall,  by  the  terms 
of  any  such  contract,  be  made  payable,  nor  shall  the  same, 
or  any  part  thereof,  be  paid  in  advance  of  the  commence- 
ment of  the  work ;   but  the  contract  price  shall,   by  the 
terms    of    the  contract,    be    made   payable    in    install- 
ments, at  specified  times,  after  the  commencement  of  the 
vrork,  or  on  the  completion  of  specified  portions  of  the 
work,  or  on  the  completion  of  the  whole  work;  provided^ 
that  at  least  twenty-five  per  cent,  of  the  whole  contract 
price  shall  be  made  payable  at  least  thirty-five  days  after 
the  linal  completion  of  the  work  and  contract.    No  pay- 
ment made  prior  to  the  time  when  the  same  is  due  under 
the  terms  and  conditions  of  the  contract,  shall  be  valid  for 
the  purpose  of  defeating,  diminishing,  or  discharging  any 
lien  in  favor  of  any  person,  except  the  contractor,  but  as 
to  such  liens,  such  payment  shall  be  deemed   as  if  not 
made,  and  shall  be  applicable  tosuch  liens,  notwithstand- 
ing the  contractor  to  whom  it  was  paid  may  thereafter 
abandon  his  contract,  or  be  or  become  indebted  to  the 
owner  in  any  amount,  for  damages  or  otherwise,  for  non- 
performance of  his  contract  or  otherwise.    As  to  all  liens, 
except  that  of  the  contractor,  the  whole  contract  price 
shall  be  payable  in  money,  and  shall  not  be  diminished 
by  any  prior  or  subsequent  indebtedness,  offset,  or  coun- 
terclaim in  favor  of  the  owner  and  against  the  coutractor; 
no  alteration  of  any  such  contract  shall  affect  any  lien  ac- 
quired under  the  provisions  of  this  chapter.    All  such 
contract  and  alterations  thereof  as  do  not  conform  sub- 
stantially to  the  provisions  of  this  section,  shall  be  wholly 
■Void,  and  no  recovery  shall  be  had  thereon  by  either  par- 
^y  thereto;  and  in  such  case  the  labor  done  and  materials 
furnished  by  all  persons,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a  lien  for  the 
value  thereof.    Any  of  the  persons  mentioned  in  section 
©leven  hundred  and  eighty-three,  except  the  contractor, 
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may,  at  any  time,  give  to  the  owner  a  written  notice  thafc- 
they  have  perform^  labor  or  furnished  materials,  or  botih. ! 
to  the  contractor,  or  other  person  acting  by  authority  oc  - 
the  owner,  or  that  they  have  agreed  to  do  so,  stating  in 
general  terms  the  kind  of  labor  and  materials,  and  the 
name  of  the  person  to  or  for  whom  the  same  was  dont  \ 
or  furnished,  or  both ,  and  the  amount  in  value,  as  near  at  I 
may  be,  of  that  already  done  or  furnished,   or  both,  and 
of  the  whole  agreed  lo  be  done  or  furnished,  or  both« 
Such  notice  may  be  given  by  delivering  the  same  to  the 
owner  personally,  or  by  leaving  it  at  his  residence  or  place 
of  business,  with  some  person  in  charge;  or  by  delivering 
it  to  his  architects,  or  by  leaving  it  at  their  residence  or 
place  of  business,  with  some  person  in  charge ;  or  by  post- 
ing  it  in  a  conspicuous  place  upon  the  mining  claim,  build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence, 
machinery,  railroad,  wagon  road,  or  other  structure.    No 
such  notice  shall  be  invalid  by  reason  of  any  defect  of 
form ;  provided j  it  is  sufficient  to  inform  the  owner  of  the 
substantial  matters  herein  provided  for.    Upon  such  no- 
tice being  given,  it  shall  be  the  duty  of  the  owner  to,  and 
he  shall  withhold  from  his  contractor,  or  from  any  other 
person  acting  under  such  owner,  and  to  whom,  by  said  no- 
tice, the  said  labor  or  materials,  or  both,  have  been  furnish- 
ed, or  agreed  to  be  furnished,  all  money  due  or  that 
may  become  due  to  such  contractor,  or  other  person,  or 
sufficient  of  such  mouey  to  answer  such  claim,  and  any 
lien  that  may  be  tiled  tberefor,  for  record,  under  this  chap- 
ter, including  costs  and  counsel  fees  provided  for  in  this 
chapter,  until  such  notice  is  by  writing  withdrawn;  and 
all  money  paid  thereafter  by  the  owner  to  the  contractor, 
or  such  other  person,  while  such  notice  is  in  force,  shall, 
for  the  purposes  of  all  liens  of  all  persons,  except  that  of 
the  contractor,  be  deemed  a  payment  prior  to  the  time 
the  same  was  due  within  the  meaning  of  and  subject  to 
the  provisions  of  this  section.    [Approved  March  18, 1885.] 

§  1185.  The  land  upon  which  any  building,  improve- 
ment, or  structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupation  thereof,  to 
be  determined  bv  the  Court  on  rendering  judgment,  is 
also  subject  to  the  lien,  if  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building, 
improvement,  or  structure  to  be  constructed,  altered,  or 
repaired;  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  such  land,  then  only  his  interest  therein  is  sab- 
ject  to  such  lien.     [In  effect  July  1st,  1874.] 
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Oonyenient  space— 23  Cal.  208:  determined  by  the  Court,  M  Cal. 

Xess  than  a  fee— 49  Gal.  336. 

§  1186.  The  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  incumbrance  which 
pay  have  attached  subsequent  to  the  time  when  the 
milding,  improvement,  or  structure  was  commenced, 
irorkdone,  or  materials  were  commenced  to  be  furnished; 
Jso,  to  any  lien,  mortgage,  or  other  incumbrance  of 
vhich  the  lien-holder  had  no  notice,  and  which  was  unre- 
iorded  at  the  time  the  building,  improvement,  or  struct- 
ire  was  commenced,  work  done,  or  the  materials  were 
lommenced  to  be  furnished. 

Sabseqaent  incninbrance-4  Cal.  233;  8  Cal.  402;  7  Gal.  576;  9  Cal. 
19;  10  Cal.  547:  13  Cal.  54;  14  Cal.  247 ;  IS  Cal.  370  ;  3.9  Cal.  116. 

Commencement  of  work,  etc.— 7  Cal.  358,575;  13  Cal.  54;  23  Cal.  208, 
K;  44  Cal.  619. 

§  1187.  Every  original  contractor,  within  sixty  days 
kfter  the  completion  of  his  contract,  and  every  person, 
ave  the  original  contractor,  claiming  the  benetit  of  this 
Jbapter.  must,  within  thirty  days  after  the  completion  of 
*hy  building,  improvement,  or  structure,  or  after  the 
Jompletion  of  the  alteration  or  repair  thereof,  or  the  per- 
lormance  of  any  labor  in  a  mining  claim.  Hie  for  record 
With  the  county  recorder  of  the  county  in  which  such 
property,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all 
jast  credits  and  offsets,  with  the  name  of  the  owner  or 
feputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  f  urnisned 
tne  materials,  with  a  statement  of  the  terms,  time  given, 
Mid  conditions  of  his  contract,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien,  sufficient  for 
Wentitication,  which  claim  must  be  verified  by  the  oath 
p*  himself,  or  of  some  other  person.  [In  effect  May  29th, 
1874.] 

Strictconstmction— 29Cal.  283;  45  Cal.  262;  46  Cal.  637;  54  Cal.  218. 

RUng  claim  for  record— 1  Cal.  183;  not  successive  liens,  44  Cal.  18. 

Oontenta  of  claim— Statement  of  demand,  too  much,  44  Cal.  519;  on 
Kveral  structures,  sec.  llwi;  items  umiecessary,  11  Cal.  41;  16  Cal.  140; 
^J  Cal.  128;  29  Cal.  283.  Credits  and  offsets,  29  Cal.  283;  39  Cal.  116. 
™<  of  owner,  etc.,  43  Cal.  615;  49  Cal.  336;  54  Cal.  218.  Name  of  em- 
Vfoyer,  etc.,  23  Cal.  208;  45  Cal.  2K2;  46  Cal.  637;  49  Cal.  336.  Terms  cf 
^tract,  etc.,  64  Cal.  218.  Description  of  the  property,  2  Cal.  60 ;  8  Cal. 
W;  15  Cal.  607 ;  23  Cal.  208. 

Verification  of  claim— sec.  446;  43  Cal.  515. 
CODB  Civ.  Pboc— 85. 
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§  1188.  In  every  case  in  whicli  one  claim  is 
against  two  or  more  buildings,  mining  claims,  or  other: 
provements  owned  by  the  same  person,  the  person  filii 
such  claim  must,  at  the  same  time,  designate  the  amof 
due  to  him  on  eacli  of  such  buildings,  mining  claimH,  o| 
other  improvements,  otherwise  the  lien  of  such  claim  U 
postponed  to  other  liens.  The  lien  of  such  claimant  dod 
not  extend  beyond  the  amount  designated,  as  agaiitft 
other  creditors  having  liens  by  judgment,  mortgage,  oi 
otherwise,  upon  either  of  such  buildings  or  other  improve 
ments,  or  upon  the  land  upon  which  the  same  are  situated^ 
Decree— 23  Cal.  208. 

§  1189.  The  recorder  must  record  the  claim  in  a  bool 
kept  by  him  for  that  purpose,  which  record  must  be  in- 
dexed as  deeds  and  other  conveyances  are  required  bj 
law  to  be  indexed,  and  for  which  he  may  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and  otliel 
instruments. 

§  1190.  No  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement,  or  structure,  for  a 
longer  period  than  ninety  days  after  the  same  has  been 
filed,  unless  proceedings  be  commenced  in  a  proper  court 
within  that  time  to  enforce  the  same,  or,  if  a  credit  be 
given,  then  ninety  days  after  the  expiration  of  such 
credit;  but  no  lien  continues  in  force  for  a  longer  time 
than  two  years  from  the  time  the  work  is  completed,  by 
any  agreement  to  give  credit. 

Ninety  days— 10  Gal.  374. 

Oonrt  proceedings  commenced— personal  action,  sec.  1197:  parties, 
10  Gal.  bfl;  45  Gal.  2ti2:  Intervention,  sec.  387, 1  Gal.  127, 165. 

§  1191.  Any  person  who,  at  the  request  of  the  owner 
of  any  lot  in  any  incorporated  city  or  town,  grades,  fills 
in,  or  otherwise  improves  the  same,  or  the  street  or  side- 
walk in  front  of  or  adjoining  the  same,  has  a  Hen  upon 
such  lot  for  his  work  done  and  materials  furnished.  [A.p- 
proved  March  18,  1885.] 

Service  of  summons  bypnblication— sees.  412, 413. 

§  1192.  Every  building  or  other  improvement  men- 
tioned in  section  one  thousand  one  hundred  and  eighty- 
three  of  this  Code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claiminfi; 
any  interest  therein,  and  the  interest  owned  or  claimed 
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lliallbe  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
Dr  claiming  an  interest  therein  shall,  within  three  days 
after  he  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same,  by  posting  a  notice  in  writing  to 
Ine  effect,  in  some  conspicuous  place  upon  said  land,  or 
upon  the  building  or  other  improvement  situated  thereon. 
[In  effect  May  29th,  1874.] 

Construction  of  section— 41  Cal.  563;  49  Cal.  336;  51  Cal.  423. 

Constmctiye,  instance  of  owner— 41  €al.  533;  49  Cal.  109. 

§  1193.    The  contractor  shall  be  entitled  to  recover 
apon  a  lien  filed  by  him  only  such  amount  as  may  be  due 
to  him  according  to  the  terms  of  his  contract,  after  de- 
ducting all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid;  and  in  all  cases  where 
a  lien  shall  be  filed,  under  this  chapter,  for  work  done  or 
materials  furnished  to  any  contractor,  he  shall  defend 
any  action  brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  such  action,  tlie  owner  may  with- 
liold  from  the  contractor  the  amount  of  money  for  which 
lien  is  liled;  and  in  case  of  judgment  against  the  owner 
or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment 
and  costs,  and  if  the  amount  of  such  judgment  and  costs 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  have  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  him,  the  said  owner,  in  excess  of 
th«  contract  price,  and  for  which  the  contractor  was  orig- 
inally the  party  liable.     [  In  effect  May  29th,  1874.  ] 

Original  contract— ^^/or/;  amdt.  1880 :  controls  liens  of  contractors'' 
employees,  22  Cal.  566;  21  Cal.  5^8;  36  Cal.  2^3:  38  Cal.  356:  and  balance 
dne  on,  limits  their  lien.s,  16  Cal.  127 ;  31  Cal.  233 ;  49  Cal.  185 ;  51  Cal.  423 ; 
M  Cal.  333;  where  abandonment  by  contractor,  31  Cal.  233 ;  36  Cal.  293; 
38  Cal.  356 ;  48  Cal.  478 :  owner's  defenses,  29  Cal.  283 ;  48  Cal.  478 :  release 
of  contractors'  surety,  49  Cal.  131 :  under  amdt,  1880,  see  sec.  1183. 

§  1194.  In  every  case  in  which  different  liens  are  as- 
serted against  any  property,  the  Court  in  the  judgment 
must  declare  the  rank  of  each  lien,  or  class  of  liens,  which 
shall  be  in  the  following  order,  viz:  1.  All  persons  per- 
forming manual  labor  in,  on,  or  about  the  same;  2.  Per- 
sons furnishing  materials;  3.  Sub-contractors;  4.  Original 
contractors.  And  the  proceeds  of  the  sale  of  the  property 
must  be  applied  to  each  lien  or  class  of  liens  in  the  order 

CODB  Civ.  PROC— 35  a. 
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of  its  rank;  and  whenever,  in  the  sale  of  the  property  sab^ 
ject^to  the  lien,  there  is  a  deficiency  of  proceeds,  judgmesfc 
may  be  docketed  for  the  deilciency  in  like  manner  and 
with  like  effect  as  in  actions  for  the  foreclosure  of  mort- 
gages. [Approved  March  18,  1885.] 
Preference— from  priority,  18  Cal.  370 

Olasses  of  hena—Generallv,  6  CaL  2fl5.  Contractor,  7  Cal.  575;  27C«L 
588.  Subcontractor,TCa.La5ti',  16  Gal.  126;  23  Gal.  283;  36  Gal.  623.  Mate- 
rial-man, Kee  contractor,  sub-contractor,  and  3  Gal.  64 :  5  Gal.  240 ;  ItiCaL 
126 ;  2 1  Gal.  8C ;  23  Gal.  208 ;  29  Gnl.  283 ;  31  CaL  233 ;  33  Cal.  497 ;  44  CaL  519, 
Laborer*,  27  Gal.  588 ;  33  Gal.  497. 

Judgment  for  deficiency— 44  Cal.  509;  49  Gal.  336:  as  lu  foreclosnre 
of  mortgages,  sec.  726n. 

§  1195.  Any  number  of  persons  claiming  liens  may 
join  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  Court  may  consolidate  them.  The  Court 
must  also  allow,  as  a  part  of  the  costs,  the  money  paid  for 
iiliug  and  recording  the  lien,  and  reasonable  attorneys' 
fees  in  the  Superior  and  Supreme  Courts,  such  costs  and 
attorneys'  fees  to  be  allowed  to  each  lien  claimant  whose 
lien  is  established,  whether  be  be  plaintiff  or  defendant, 
or  whether  they  all  join  in  one  action,  or  separate  actions 
are  consolidated.    [Approved  March  18, 1885.  ] 

Join  in  the  saxne  action— 33  Cal.  497. 

Consolidation  of  actions— generally,  sec.  1048. 

District  Oonrts— see  superseded  Courts,  sec.  76n. 

§  1196.  Whenever  materials  sImII  have  been  f  urnisbed 
for  use  in  the  construction,  alteration,  or  repair,  of  »ny 
building  or  other  improvement,  such  materials  shall  not 
be  subject  to  attachment,  execution,  or  other  legal  pro- 
cess, to  enforce  any  debt  due  by  the  purchaser  of  suoli 
materials,  except  a  debt  due  for  the  purchase-money 
tliereof,  so  long  as  in  good  faith  the  same  are  about  to  be 
applied  to  the  construction,  alteration,  or  repair  of  such 
building,  mining  claim,  or  other  improvement.  [In  effect 
May  29th,  1874.] 

§  1197.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  impair  or  affect  the  right  of  any  person  to  wliom 
any  debt  may  be  due  for  work  done  or  materials  f  urnisbed 
to  maintain  a  personal  action  to  recover  such  debt  against 
tlie  person  liable  therefor.     [In  effect  July  1st,  1874] 

Personal  action— attachment  in,  cumulative  remedy,  16  Cal.  140. 

§  1198.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 
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§  1199.  The  provisions  of  part  two  of  this  Code  relative 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in- 
eonsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1200.  In  case  the  contractor  shall  fail  to  perform  his 
contract  in  full,  or  shall  abandon  the  same  before  comple- 
tion, the  portion  of  the  contract  price  applicable  to  the 
Kens  of  other  persons  than  the  contractor  shall  be  fixed 
as  follows:  from  the  value  of  the  work  and  materials  al- 
ready done  and  furnished  at  the  time  of  sucli  failure  or 
abandonment,  including  materials  then  actually  delivered 
or  on  the  ground,  which  shall  thereupon  belong  to  the 
owner,  estimated  as  near  as  may  be  by  the  standard  of 
the  whole  contract  price,  shall  be  deducted  the  payments 
then  due  and  actually  paid,  according  to  the  terms  of  the 
contract  and  the  provisions  of  sections  one  thousand  one 
hundred  and  eighty-three  and  one  thousand  one  hundred 
and  eighty-four,  and  the  remainder  shall  be  deemed  the 
portion  of  the  contract  price  applicable  to  such  liens. 
I  Approved  March  18,  1885.  J 

§  1201.  It  shall  not  be  competent  for  the  owner  and 
contractor,  or  either  of  them,  by  any  term  of  their  con- 
tract, or  otherwise,  to  waive,  affect,  or  impair  the  claims 
and  liens  of  other  persons,  wiiether  with  or  without  no- 
tice, except  by  their  written  consent,  and  any  term  of  the 
contract  to  that  effect  shall  be  null  and  void.  [Approved 
March  18,  1885.] 

§  1202.  Any  person  who  shall  willfully  give  a  false  no- 
tice of  his  claim  to  the  owner,  under  the  provisions  of 
section  one  thousand  one  hundred  and  eighty-four,  shall 
forfeit  his  lien.  Any  person  who  shall  willfully  include 
in  his  claim,  filed  under  section  one  thousand  one  hundred 
and  eighty-seven,  work  or  materials  not  performed  upon 
or  furnislied  for  the  property  described  in  the  claim,  shall 
forfeit  his  lien.  If  the  owner  and  his  contractor  shall  di- 
rectly or  indirectly  conspire  to  or  agree  that  the  written 
contract  filed  shall  appear  to  sliow  the  contract  price  to  be 
less  than  it  really  is,  and  it  shall  accordingly  so  show,  then 
such  contract  shall  be  wholly  void,  and  no  recovery  shall 
be  had  thereon  by  either  party  thereto;  and  in  such  case 
the  labor  done  and  materials  furnished  by  all  persons,  ex- 
cept the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner,  and 
they  shall  have  a  lien  for  the  value  thereof.  [Approved 
March  18, 1885.1 
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§  1203.  Any  bond  which  may  be  given  by  the  coft 
tractor  to  the  owner,  for  the  faithful  performance  of  liii 
contract,  shall  be  ftled,  with  the  contract  in  the  Record 
«r'8  office,  or  be  void;  and  whatever  may  beitsterma 
fhall  inure  to  any  person  who  performs  labor  for  or  fur 
Bishes  materials  to  the  contractor;  and  any  such  persoi 
shall  have  an  action  to  recover  upon  said  bond  againsl 
the  principal  and  sureties,  or  any  or  either  of  them,  foi 
the  value  of  such  labor  and  materials,  not  to  exceed  the 
amount  of  the  bond;  but  snch  action  shall  not  affect  hv 
liens,  nor  any  action  to  foreclose  it,  except  that  tliereslja'i 
be  but  one  satisfaction  of  his  claim,  with  costs  and  counsel 
fees.  Nothing  in  this  section  contained  shall  affect  or  i^o* 
pair  the  rights  of  the  owner  under  the  bond.  Nor  shall 
any  alteration  in  the  contract,  or  deviation  in  the  wori 
or  in  the  payments,  release  the  sureties  on  said  bond 
from  their  liability,  except  to  the  owner.  [Approved 
March  18,  1885.] 

CHAPTER  III. 

CBRTAIN   LIEIirS   FOR    SAIiARIES    AlfD 

WAGES. 

i  1204.  Preferred  creditors  when  assignment  of  property  Is  made. 

f  1205.  Same  against  estates. 

H  1206.  Same,  hi  cases  of  execution  or  attachment. 

S  1207.  Dispute  of  claim  or  portion  thereof— costs. 

§  1204.  In  all  assignments  of  property,  made  by  aaf 
person  to  trustees  or  assignees,  on  accoi^nt  of  the  inabil- 
ity of  the  person,  at  tlie  time  of  tlie  assignment,  to  paj 
his  debts,  or  in  proceedings  in  insolvency,  the  wages  of 
the  miners,  mechanics,  salesmen,  servants,  clerks,  of 
laborers  employed  by  such  person,  to  the  amount  of  on* 
hundred  dollars  each,  and  for  services  reuderea  witl"" 
sixty  days  previously,  are  preferred  claims,  and  na^^Vjf 
paid  by  sucn  trustees  or  assignees  before  any  other  cred" 
itor  or  creditors  of  the  assignor.    [  In  effect  July  1st,  1874.^ 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  3449, 3473- 

ProceefQings  in  insolyency— see  sec.  1822. 

§  1205.    In  case  of  tj»e  death  of  any  employer,  tlj 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servanfj 
and  laborer,  for  services  rendered  within  the  sixty  dar 
next  preceding  the  death  of  the  employer,  not  exceediff 
one  hundred  dollars,  rank  in  prioritv  next    after  t^ 
funeral   expenses,  expenses   of   the  last   sickness,  ^bi 
charges  and  expenses  of  administering  upon  the  estat^ 
-and  the  allowance  to  the  widow  and  infant  children) ' 
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must  be  paid  before  other  claims  against  the  estate  of  the 
deceased  person.     [In  effect  July  1st,  1874.  ] 

Estate  of  deceased  persons— payment  of  debts,  generally,  sec.  1643 
et  seq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have  claims  against 
the  defendant  for  labor  done,  may  give  notice  of  their 
claims,  and  the  amount  thereof,  sworn  to  by  the  person 
making  the  claim,  to  the  creditor  and  the  officer  execut- 
ing either  of  such  writs,  at  any  time  before  the  actual  sale 
ofproperty  levied  on;  and,  unless  such  claim  is  disputed 
by  the  debtor  or  a  creditor,  such  officer  must  pay  to  such 
person,  out  of  the  proceeds  of  the  sale,  the  amount  each 
is  entitled  to  receive  for  services  rendered  within  the 
sixty  days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.  If  any  or  all  of  the  claims 
so  presented,  and  claiming  preference  under  this  section, 
are  disputed  by  either  the  debtor  or  a  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten 
days  for  the  recovery  thereof,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  deter- 
mination of  such  action;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.  [In  effect  July  1st, 
1874.] 

Execution— sec.  684n :  attachment,  sees.  537-559. 

Action  to  enforce  lien— in  Justices'  Court,  sec.  113,  subd.  2. 

§  1207.  The  debtor  or  creditor  intending  to  dispute  a 
claim  presented  under  the  provisions  of  the  last  section 
shall,  within  ten  days  after  receiving  notice  of  such  claim, 
serve  upon  the  claimant  and  the  officer  executing  the  writ 
a  statement  in  writing,  verified  by  the  oath  of  the  debtor 
or  the  person  disputing  such  claim,  setting  forth  that  no 
part  of  said  claim,  or  not  exceeding  a  sum  specified,  is 
justly  due  from  the  debtor  to  the  claimant  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy  of 
the  writ.  If  the  claimant  bring  suit  on  a  claim  which  is 
disputed  in  part  only,  and  fail  to  recover  a  sum  exceeding 
that  which  was  admitted  to  be  due,  he  phall  not  recover 
costs,  but  costs  shall  be  adjudged  against  him.  [In  effect 
March  7th,  1883,1 
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TTTLB  V. 
OF  CONTEMPTS. 

11209.  Wbat  BCtB  or  omissions  are  contempts. 
1210.  Be^ntnr  on  property  after  eviction,  when  a  contempt. 
121L  A  contempt  committed  in  the  presence  of  the  court  maylM 
pmilshed  summarily.   When  not  so  committed,  an  affidavit 
or  statement  shall  be  made. 

!1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show  caoss. 
1213.  Bail  may  be  given  by  a  person  arrested  under  sucli  w^arrant. 
1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain 

the  person  until  dischaived. 
1215.  Bail  bond,  form  and  conditions  of. 
121ft.  CMBcer  must  return  warrant  and  undertaking.  If  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1 1219.  If  the  contempt  is  the  omission  to  perform  any  act.  tbe  penoa 
may  be  imprisoned  until  performance. 

1 1220.  If  a  party  fail  to  appear,  proceedings. 

1 1221.  Illness  sufficient  cause  for  non-appearance  of  party  aireatedi 

Confinement  under  arrests  for  contempt. 
i  1222.  Judgment  and  orders  in  such  cases  flnaL 

§  1209.  The  following  acts  or  omissions,  in  respect  to 
a  court  of  justice,  or  proceedings  therein,  are  contempta 
of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  judge  while  liolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 

disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
ess of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  ot  a 
court,  and  acting  as  such  without  authority'; 

7.  Rescuing  any  person  or  property,  m  the  custodr 
of  an  officer  by  virtue  of  au  order  or  process  of  such 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  actios 
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while  going  to,  remaining  at,  or  returning  from,  the  court 
where  the  action  is  on  the  calendar  for  trial ; 

9.  Any  other  unlawful  interference  with  the  process  or 
proceedings  of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversmg  witn  a 
party  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  the  lawful  judgment,  order  or  process  of  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  tbe  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer. 

Oontexnpt— statute  restrictive,  42  Cal.  412:  44  Cal.  475:  powers  of 
courts,  sees.  128, 177, 178 :  in  Justices'  Courts,  sees.  90tt-910. 

SUBDivisioir  3.  Misbehavior  of  attorney— sec.  287  et  seg. 
SUBDivisioir  5.    Disobedience  of  lawftil  jndgment  or  order— 
jurisdiction  as  test,  5  Cal.  494;  C  Cal.  316;  18  Cal.  60;  27  Cal.  192;  36  Cal. 


683;  47  Cal.  103:  alimony,  18  Cal.  60;  44  Cal.  475:  by  executor,  sec.  1440; 
53  Cal.  204:  Ex  parte  Cobn,  May  19th,  1880.  5  Pac.  C.  L.  J.  409:  pay- 
ment of  money,  inability  as  excuse,  6  Cal.  316;  44  Cal.  476;  61  CaL442: 


ejected  person  resuming  possession,  sec.  1210. 
STTBDivisioir  10.  Refusal  of  witness  to  answer— 7  Cal.  175, 181. 
Subdivision  ll.  Juror's  non-attendance— eec.  238. 

§  1210.  Every  person  dispossessed  or  ejected  from,  oz 
out  of,  any  real  property,  by  the  judgment  or  process  of 
any  court  of  competent  jurisdiction,  and  who,  not  having 
right  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
oiT  any  such  real  property,  or  induces  or  procures  any  per- 
son not  having  a  right  so  to  do,  or  aids  or  abets  him 
therein,  is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  which  such  process 
issuea.  Upon  a  conviction  for  such  contempt,  the  court 
or  justice  of  the  peace  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  reciuirine  him 
to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Re-entry  after  dispossession— double  purpose  of  section,  29  Gat 
632;  person  accused,  42  Cal.  412:  subsequently  acquired  title,  33  CaL 
448:  52  Cal.  506. 


A  I 
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§  1211.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  be  punished  summarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  and 
that  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  sball 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Contempt  before  court— Becital  of  facts  In  order,  1  Csd.  152, 187;  I 
Cal.  318. 

Contempt  away  from  court— affldavit,  43  Csd.  412 :  attachment,  sec. 
1212  et  seq. 

§  1212.  When  the  contempt  is  not  committed  in  the 
Immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issaed» 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  person  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  must  keep  the  person  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  premises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  np- 
on  executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abido  the  order  of  the  court  or  judge  tliereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  specilied  in  the  war- 
rant. 

UndertakingB— £;eneraUy,  dec.  941n. 
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§  1216.  The  officer  must  return  the  warrant  of  arrest 
and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

§  1217.  Wlien  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  may  make  to  the  same,  and  ma^  examine 
witnesses  for  or  against  him,  for  which  an  adjournment 
may  be  bad  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it 
be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  performed 
it,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitment. 

Application  to  Justices'  Conrts— 47  Cal.  131. 

Imprisonment  until  performance  of  act— 7  Cal.  175. 

Act  must  be  specified— 7  GaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undertakings,  liability  on— sec.  941n. 

§  1221.  Whenever,  by  the  provisions  of  this  title,  an 
officer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 


§1222 
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§  1222.  The  judgment  and  orders  of  the  court  or  juij 
made  in  cases  of  contempt,  are  final  and  conclusive. 

Jadgment  final— tn  probate  matters,  fiS  CaL20l:  no  appeal,  S2 
006:  bat  Jurisdiction  beld  reviewable  in,  5  Cai.494;  6CaL319;  7< 
m,  181;  »  CaL  t»;  42  CaL  412:  47  CaL  109;  69  CaL  204. 
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TITLE  VL 

OF  THB  VOLX7NTAR7   DISSOLUTION   OF 

CORPORATIONS. 


i 


1227.  How  dissolved. 

1228.  Application,  Tvhat  to  contain. 


1229.  Appl  ication,  how  signed  and  rerifled. 

1230.  Filing  application  and  pi; 

1231.  Objections  may  be  filed. 


1230.  FiiTng  application  and  publication  ot  notice. 


1232.  Hearing  of  application. 
—      -   -  olf  a    - 


1233.  Judgment  roll  and  appeals. 

§  1227.  A  corporation  may  be  dissolved  by  the  Supe- 
rior Court  of  the  county  where  its  principal  place  of  busi- 
ness is  Bituated,  upon  its  voluntary  application  for  that 
purpose.     [In  effect  April  16th,  18«0.] 

Voluntary  dissolution^l  Cal.  73;  38  GaL  166 :  receiver,  sec.  065. 

Inyolontary  dissolution— sec.  802  et  seq, 

%  1228.  The  application  must  be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
uolders  or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

8  1229.  The  application  must  be  signed  by  a  majority 
of  the  board  of  trustees,  directors,  or  other  ofiicers  haviug 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verification— sec.  446. 

8  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  m 
the  county;  and  if  there  are  none  such,  then  by  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
iu  the  county.    [In  effect  April  16th,  1880.] 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  tile  his  objections  to  th'e 
appUcation. 
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§  1232.  After  the  time  of  publication  has  expired,  the 
court  may,  upon  five  days'  notice  to  the  persons  who  have 
filed  objections,  or  without  further  notice,  if  no  objections 
have  been  filed,  proceed  to  hear  and  determine  the  appli- 
cation, and  if  all  the  statements  therein  made  are  shown 
to  be  true,  must  declare  the  corporation  dissolved.  [In 
effect  February  25th,  1878.] 

NoticeSy  service,  eto.-4ec.  1010  eHeq. 

§  1233.  The  application,  notices,  and  proof  of  publica- 
tion, objections,  (if  there  be  any)  and  declaration  of  dis- 
solution, constitute  the  judgment  roll;  and  from  the  judg- 
ment an  appeal  may  be  taken,  as  from  other  judginents 
of  the  Superior  Courts.  [In  effect  April  16th,  1880^ 
Appeal*— to  Supreme  Court,  lees.  i 


TITLE  VII. 

OF  BMUmNT  DOMAIN. 

■BJ.  Eiijiii^DtdaniiUiiileBiied. 

S8.  P,„ i,.>.-e» fur «t>icl. It laarhd cxcrelaiKL 

^.  WiL.,t  IS  luteal  11  lan.liiay  bo  ncqulrcd  by  condi 

||p?-"' •■'■"■"":■"'""•-''"'" 

VM.    Wl...  !....,                                                                                      ,.,,    ...lUl 

i  iw;.  Court'eiiall  hBvojHrisilIctiQn  to  regulota  llien 

crosaliigs  or  of  eiijoylnn  n  common  use. 

2w.  neiTproceedbiRStacuie<leiecU>a title. 

i^  te'ofrfe'^S'SIU.^I^.m.  What  to  coital. 

tills  vest*. 

ISM.  PntllnBplotatlfflnpoMeBlon. 

iu.  Coauuiay  be  Ulowed.dlstillmtlan  thereat. 

l8!:SSRsas»n«.. 

MS.  When iltle takeseffect. uiU coiutroclloB or. 

^■.  Sf  Stiver  ■"''"'^ 

12)0.  SlceptlDUI. 

§  X237.  Eminent  domaiu  in  the  rlgbt  oC  tlie  people 
or  govemmeiit  to  take  private  property  for  public  use. 
TJiis  ri|;lit  may  be  exercised  in  the  matiner  provided  in 


^Strict  conBtmction  of  lillB-13  Cal.  SK;  19  Col.  llj  U  Cal.  tn-.  U 

g  123B.  Subject  to  the  provialons  of  tliis  title,  tbe  tiglit 
of  emineDt  domain  may  be  exercised  in  belialf  of  tlia  fol- 
loiying  public  uses: 

1'  i'ortiticatlons,  inagftzinea,  arsenals,  navy  yards,  navy 
xul  arm;  stations,  llgCt-houaea,  range  and  beacon  lights, 
CoD«  CiY.  pBoa— a«. 
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coast  surveys,  and  all  other  public  uses  authorized  by  the 
Qovemment  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature  ot 
this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town,  or  school  districts;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of  the 
inhabitants  oi  any  county,  incorporated  city,  or  city  aDd 
county,  village,  or  town;  or  for  draining  any  county,  in- 
corporated city,  or  city  and  county,  village,  or  town;  rais- 
ing the  banks  of  streams,  removing  obstructions  there- 
from, and  widening,  deepening,  or  straightening  their 
channels;  roads,  streets,  and  alleys,  and  all  other  public 
uses  for  the  benelit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  but 
the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  be  provided  in  the 
statutes  by  which  the  same  may  be  authorized; 

4.  AVharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 
horse  railroads;  canals,  ditches,  flumes,  aqueducts,  and 
pipes,  ,for  public  transportation,  supplying  mines  and 
farming  neighborhoods  with  water,  and  draining  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streams 
not  navigable; 

5.  Boads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  otner- 
wise,  for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines; 

6.  By-roads  leading  from  highways  to  residences  and 
farms; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  county* 
or  of  any  village  or  town,  whether  incorporated  or  unin- 


1st,  1874.] 

Eminent  domain  generally— Civil  Code,  sec  1001:  nature  of  rigbtr 
ISCal.  '  ■"  -       -         -  r 

Cal. 
uses. 


Sminent  domain  generally— Civil  Coae,  sec  1001:  nature  ox  ngow 
Cal.  229:  power  of  court,  47  Cal.  70:  public  necessity,  18  CaL  229: 51 
1.269:  compensation,  sec.  1249ni  47  Cal.  536;  51  CaL  577:  ennmeratea 
3S,  51  Cal.  2(19. 
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SuBDivisiOTr  1.  National  nses— fortifications,  etc.,  5  Cal.  S7S:  18 
Cal.229;  19  Cal.  47. 

SUBDinsioir  2.   State  nses—ie  Cal.  248;  27  Cal.  171. 

SVBDinsioir  3.  Municipal  nae*— Pueblo  lands  for  squares,  60  Cal. 
370.  Water-worls,  53  Cal.  883.  Straightening  channel  of  river^  47  Cal. 
538.  Opening  roads,  32  Cal.  241.  Street  improvements,  27  Cal.  613 ;  23  CaL 
345;  29  Cal.  75. 

SiTBDivisiON  4.  Railroads— 23  Cal.  323;  29  Cal.  112;  SO  Cal.  435;  31 
Ca).  367, 538;  35  CaL  621;  41  CaL  147;  46  Cal.  85;  47  Cal. 517;  49  CaL  396;  53 
Cal.  223. 

SUBDivisioir  5.   Flnmes  for  tailings— 51  CaL  268. 

Subdivision  6.  By-roads- 32  Cal.  241. 

§  1239.  Tlie  following  is  a  classification  of  the  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
firounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for 
an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  aebris  or 
tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  public 
use.    [In  effect  July  lat,  1874.] 

Subdivision  2.  Easement  of  corporation— 19  CaL  579. 

§  1240.  The  private  property  which  may  be  taken  un- 
der  this  title,  includes : 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  in- 
mcorporated  city,  or  city  and  county,  village,  or  town, 
not  appropriated  to  some  public  use; 

'S.  Property  appropriated  to  public  use ;  but  such  prop- 
erty shall  not  be  taken  unless  for  a  more  necessary  public 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises:  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvements,  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but 
such  uses,  crossings,  intersections,  and  connections  shall 


1 
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be  made  in  manner  most  compatible  with  the  greatest 
public  benefit  and  least  private  injary ; 

C.  All  classes  of  private  property  not  enumerated  may 
be  taken  for  public  use,  when  suck  taking  is  autborized 
by  law. 

Private  property  taken— refers  to  other  property  than  money,  S8 
Cal.846. 

Rights  of  rival  corporations— 23  Cal.  333;  36  Cal.  639. 

SUBDi VISION  3.   More  necessary  pnblic  use—see  sec  1241,  subd.! 

Subdivision  5.   Crossings— see  sec  1247,  subd.  1. 

§  1241.  Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  aa- 
thorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

It  must  appear— misrepresentations  correctable,  53  Cal.  694. 
Subdivision  2.   Taking  necessary— question  for  Jury,  50  CaL  505. 
Subdivision  3.  Pnblic  nse— 18  Cal.  229;  23  Cal.  323. 

§  1242.  In  all  cases  where  land  is  required  for  public 
use,  the  State,  or  its  agents  in  charge  of  such  use,  may 
survey  and  locate  the  same;  but  it  must  be  located  iiitbe 
manner  which  will  be  most  compatible  with  the  greatest 
public  good  and  the  least  private  injury,  and  subject  to 
the  provisions  of  section  twelve  hundred  and  forty-seven. 
The  State,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examination,  surveys  and 
maps  thereof,  and  such  entry  shall  constitute  no  cause  of 
action  in  favor  of  the  owners  of  the  land,  except  for  in- 
juries resulting  from  negligence,  wantonness,  or  malice. 

State  or  its  agents— Civil  Code,  sec.  1001. 

§  1243.  All  proceedings  under  this  title  must  he 
brought  in  the  Superior  Court  of  the  county  in  which  the 
property  is  situated.  They  must  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon.  [In  effect 
April  26th.  1880.] 

Complaint— sec.  1244:  generally,  sec.  426,  and  notes. 

Summons-^ec.  1245:  generally,  sec.  406  etseq. 

§1244.  The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  commission, 
or  person  in  charge  of  the  public  use  for  which  the  prop- 
erty is  sought,  who  must  be  styled  plaintifif ; 

2.  The  names  of  all  owners  and  claimants  of  the  prop* 


425  EMINENT  DOMAIK.  §§  1245-6 

«rty,  if  known,  or  a  statement  that  they  are  unknown, 
who  must  be  styled  defendants ; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  termini^  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
the  county,  and  required  for  the  samo  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  plaintiff,  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behalf  of  a 
settlement,  or  of  an  incorporated  village  or  town,  the 
board  of  supervisors  of  the  county  may  be  named  as 
plaintiff.     [In  effect  April  26th,  1880.] 

Oontents  of  complaint— subd.  I,  plaintiffs,  27  Cal.  171:  subd.  2,  eqiil* 
table  claimants  need  not  be  named,  51  Cal.  138:  subd.  3,  statement  of 

Slalntlff '8  right;  must  show  futile  attempt  to  purchase,  etc.,  23  Cal.  323; 
)  V/ai.  6o2« 

§  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of 
the  whole  property,  a  statement  of  the  public  use  foi 
which  it  is  sought,  and  a  reference  to  the  complaint  for 
descriptions  of  the  respective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

Summons  generally— contents,  sec.  407  et  teq.:  service, sec.  410  et 
uq. 

Notice  to  defendants- jurisdictional,  24  Calt  427;  27  Cal.  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  in 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
hy  him,  in  like  manner  as  if  named  in  the  complaint. 

Occupants— deemed  owners,  7  Cal.  577. 

Interest  in  the  property— adverse,  47  Cal.  549. 

Appearance— 46  Cal.  19:  generally,  sec.  1014. 

Plead  and  defend— cross-complalni,  47  Cal.  549:  proceedings  by-rival 
COfporations,  23  Cal.  323;  31  Cal.  215;  36  CaL  639. 
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§1247.  The  court  shall  have  power  : 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the 
common  use  mentioned  in  the  fifth  subdivision  oi  section 
twelve  hundred  and  forty ; 

2.  To  hear  and  determine  all  adverse  or  conflictingclaims 
to  the  property  sought  to  be  condemned,  and  to  the  dam- 
ages therefor; 

3.  To  determine  the  respective  rights  of  different  par- 
ties seeking  condemnation  of  the  same  property. 

§  1248.  The  court,  jury,  or  referee  must  hear  such  legal 
testimony  as  may  be  offered  by  any  of  the  parties  to  tlie 
proceedings,  and  thereupon  must  ascertain  and  assess: 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed; 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will  ac- 
crue to  the  portion  not  sought  to  be  condemned,  by  rea- 
son of  its  severance  from  tUe  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the 
manner  proposed  by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  shall 
be  equal  to  the  damages  assessed  under  subdivision  two, 
the  owner  of  the  parcel  shall  be  allowed  no  compensation 
except  the  value  of  the  portion  taken;  but  if  the  benefit 
shall  be  less  than  the  damages,  so  assessed,  the  former 
shall  be  deducted  from  the  latter,  and  the  remainder  sliall 
be  the  only  damages  allowed  in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a  rail- 
road, the  cost  of  good  and  sufficient  fences  along  the  line 
of  such  railroad,  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad; 

5.  As  far  as  practicable,  compensation  must  be  assessed 
for  each  source  of  damages  separately. 

Court— Undings,  when  improper,  50  Cal.  505:  Judgment,  vacating,  S2 
Gal.  530, 558. 

Jury— trial  by,  not  essential,  16  Cal.  248;  19  C^.  679;  but  see  Coflst 
Gal.  art.  1,  sec.  14 :  findings  of,  not  to  be  disregarded,  50  Cid.  SOS. 

^Referee— report  of  commissioners,  setting  aside,  new  trial,  etc.,W 
Cal.  248:  82  Cal.  530, 558;  35  Cal.  247,  C21 ;  49  Cal.  396:  not  tO  pass  OU  tittoi 
etc.,  22  Cal.  434 ;  29  Cal.  1 12. 
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SnBi>rvTST07  1.  Value  of  the  property— sec.  1349;  3d  CaL  247:  46 
Cal.  85;  47  Cal.  515;  4D  Cal.  139. 

Subdivision  2.  Severance,  damages  from— 41  Cal.  296;  50  Gal.  90. 

StTBDivisiON  3.  Benefits— 31  CaL  367;  32  Cal.  530;  41  Cal.  856;  46 
Cal.  85. 

Subdivision  4.  Fences— C  Cal.  74;  33  Cal.  230. 

Subdivision  5.  Assessing  compensation  separatelf— 48  Cal.  536. 

§  1249.  For  the  purpose  of  assessing  compensation 
and  damages,  the  right  thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  summons,  and  its  actual  value, 
at  that  date,  shall  be  the  measure  of  compensation  for  all 
property  to  be  actually  taken,  and  the  basis  of  damages 
to  property  not  actually  taken  but  injuriously  affected, 
in  all  cases  Avhere  such  damages  are  allowed  as  provided 
in  section  twelve  hundred  and  forty-eight.  If  an  order 
be  made  letting  the  i^laintiff  into  possession,  as  provided 
in  section  twelve  hundred  and  fiity-four,  the  compensa- 
tion and  damages  awarded  shall  draw  lawful  interest 
from  the  date  of  such  order.  No  improvements  put  upon 
the  property,  subsequent  to  the  date  of  the  service  of 
summons  shall  be  included  in  the  assessment  of  compen- 
sation or  damages. 

Compensation— on  condematlon:  generally,  3  Cal.  69;  4  Cal.  414;  14 
Cal.  lOe;  16  Cal.  153,248;  18  Cal.  229;  19  Cal.  47;  22  Cal.  251.  434;  23  Cal. 
323;  24  Cal.  427;  27  CaL  171,613;  28  CaL  345,  662;  31  Cal.  215,  406;  32  CaL 
241,  500. 

Damages— When  not  special,  50  Cal.  90. 

§  1250.  If  the  title  attempted  to  be  acquired  is  found 
to  be  defective  from  any  cause,  the  plaintiff  may  again 
institute  proceedings  to  acquire  the  same,  as  in  this  title 
prescribea. 

§  1251.  The  plaintiff  must,  within  thirty  days  after 
final  judgment,  pay  the  sum  of  money  assessed ;  but  may, 
at  the  time  of  or  before  payment,  elect  to  build  the  fences 
and  cattle  guards,  and  if  he  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  be  approved  by  the 
court  in  double  the  assessed  cost  of  the  same,  to  build 
such  fences  and  cattle  guards  within  eighteen  months 
from  the  time  the  railroad  is  built  on  the  land  taken,  and 
if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle  guards.  In  an  action  on  such  bond,  the 
plaintiff  may  recover  reasonable  attorney's  fees. 

S  1252.  Payment  may  be  made  to  the  defendants  en- 
titled thereto,  or  the  money  may  be  deposited  in  court 
for  the  defendants,  and  be  distributed  to  those  entitled 
thereto.    If  the  money  be  not  so  paid  or  deposited,  the 
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defendant!!  may  have  execution  as  in  ciril  cases,  and  ff 
the  money  cannot  be  made  on  execution,  the  court,  upOB 
a  sliowing  to  tbat  cfTecc,  must  set  aside  and  annul  the  en* 
tiro  proceedings,  and  restore  possession  of  the  property  to 
the  defendant,  if  possession  has  been  taken  by  the  plaint* 
iff. 
Payment  made— to  whom,  6  Cal.  639. 

§  1253.  When  payments  have  been  made,  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required 
by  the  last  two  sections,  the  court  must  make  a  find 
order  of  condemnation,  which  must  describe  tho  property 
condemned,  and  the  xnirposes  of  sucli  condemnation.  A 
copy  of  tho  order  must  bo  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described 
therciu  shall  vest  in  the  X)l£iintifC  for  the  purposes  therein 
specified. 

§  1254.  At  any  time  after  trial  and  judgment  entered, 
or  pending  an  appeal  from  the  judgment  to  the  Supremo 
Court,  "whenever  the  plaintiff  shall  have  paid  into  court, 
for  the  defendant,  the  full  amount  of  the  judgment,  and 
sucli  further  sum  as  may  be  required  by  the  court  as  a 
fund  to  pay  any  further  damages  and  costs  that  may  be 
recorerea  in  said  proceeding,  as  well  as  all  damages  tliat 
may  be  sustained  by  the  defendant,  if,  for  any  cause,  the 
property  shall  not  be  finally  taken  for  public  use,  tho  Supe- 
rior Court  in  which  tho  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if 
already  in  possession,  to  continue  therein,  and,  if  not, 
then  to  tako  possession  of  and  use  tho  property  during 
tho  pendency  of  and  until  tho  final  conclusion  of  the  liti- 
gation, and  may,  if  necessary,  stay  all  actions  and  pro- 
ceedings against  the  plaintiff  on  account  thereof.  The 
defendant,  who  is  entitled  to  tho  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  the  court.  It  shall  be  the  duty 
of  tlie  court,  or  a  judge  thereof,  upon  application  being 
mado  by  such  defendant,  to  order  and  direct  that  the 
money  so  paid  into  court  for  him  bo  delivered  to  him  upon 
his  filing  a  satisfaction  of  tho  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to 
the  action  or  proceeding,  except  as  to  the  amount  of  dam- 
ages that  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed  by  him,  except- 
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lag  his  claim  for  greater  compensation.  In  ascer- 
taining the  amount  to  he  paid  into  court,  the  court 
shall  take  care  that  the  same  be  sufficient  and  adequate. 
The  payment  of  the  money  in  court,  as  hereinuefore 

Erovided  for,  shall  not  discharge  the  plaintiff  from  lia- 
ility  to  keep  the  said  fund  full  and  without  diminution; 
but  such  money  shall  be  and  remain,  as  to  all  accidents, 
defalcations,  or   other  contingencies,  (as   between   the 
parties  to  the  proceedings)  at  the  risk  of  the  plaintiff,  and 
shall  so  remain  until  the  amount  of  the  compensation  or 
damages  is  finally  settled  by  judicial  determination,  and 
until  the  court  awards  the  money,  or  such  part  thereof  as 
shall  be  determined  upon,  to  the  defendant,  and  until  he 
is  authorized  or  required  by  rule  of  court  to  take  it.    If, 
for  any  reason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted,  or  withdrawn,  through  no  fault  of 
the  defendant,  the  court  shall  require  the  plaintiff  to 
make  and  keep  the  sum  good  at  all  times  until  the  litiga- 
tion is  finally  Drought  to  an  end,  and  until  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  above 
provided;  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  tlie  money,  and 
shall  be  liable  to  the  plaintiff  upon  his  official  bond  for 
the  same,  or  any  j)art  thereof,  in  case  it  be  for  any  reason 
lost  or  otherwise  abstracted  or  withdrawn.     The  court 
may  order  the  money  to  be  deposited  in  the  State  trea.s- 
iwy,  and  in  such  case  it  shall  be  the  duty  of  the  State 
treasurer  to  receive  all  such  moneys,  duly  receipt  for  and 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on 
his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  he  shall  be  liable  to  the  plaintlif  upon  his 
official  bond.     The  State  treasurer  shall  pay  out  such 
money  so  deposited  in  such  manner  and  at  such  times  as 
the  court  or  a  judge  thereof  may,  by  order  or  decree, 
direct.    In  all  cases  where  a  new  trial  has  been  granted 
upon  the  application  of  the  defendant,  and  he  has  failed 
upon  such  trial  to  obtain  greater  compensation  than  was 
allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
sliall  be  taxed  against  him.    [In  effect  April  2Gth,  1880.] 
Compensation  boforo  possession— required  by  Const.  1879,  see 
Const,  Cal.  art.  l.sec.  14,  nnd  Lamb  v.  Schottlcr,  March  17th,  1880.5 
facC.L.  J.  140:  previous  accordant  niliujfs,  4  Cal.  IIG;  7  Cal.  121,577: 
pCal.635:  12 Cal.  600;  13  Cal.  306;  14  Cal.  lOG;  23  Cal.  112;  44  Cal.  52:  47 
CaL617:  60Cal.2*^4;  51  Cal. 230;  51  Cal. 203:  contra,3l  Cal. 033:  soction 
pefore  1878,  providing  for  security  as  compensation,  held  unconstitu* 
tlOQalin53Cal.20S. 

§  1255.  Costs  may  be  allowed  or  not,  and  if  allowed, 
may  he  apportioned  between  the  i)arties  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court. 
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§  1256.  Except  as  otherwise  provided  ia  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rales  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

Adjonnunents-Hlo  not  divest  Jurisdiction,  27  GaL  171. 
Vacating  incidental  orders— In  eminent  domain,  47  GaL  70. 
Jnrf— to  pass  on  need  of  taking,  fiO  Cal.  M5. 

§  1257.  The  provisions  of  part  two  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  title,  apply  to  tbo 
V  proceedings  mentioned  in  this  title;  provided^  that  upon 
the  payment  of  the  sum  of  money  assessed,  and  upon  the 
execution  of  the  bond  to  build  the  fences  and  cattle- 
guards,  as  x>rovided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve, 
and  hold  possession  of  the  property  sought  to  be  con- 
demned, (if  not  already  in  possession,  as  provided  in  sec- 
tion twelve  hundred  and  fiity-four)  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  filing  of 
such  bond,  as  aforesaid,  in  any  manner  retard  the  con- 
templated improvement.  An^  money  which  shall  have 
been  deposited,  as  provided  m  section  twelve  hundred 
and  fiLfty-four,  may  be  applied  to  the  payment  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials^see  Bbvbsbb,  report  of  commissioners,  setting  asido, 
etc.,  under  sec.  1248n. 

Appeal— from  proceedings  for  condemnation  of  land,  29  GaL  113;  49 
Gal.  139. 

§  1258.  With  relation  to  the  acts  passed  at  the  present 
session  of  the  Legislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  Code  had  been  passed  on  the 
last  day  of  this  session,  and  from  and  after  the  time  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

§  1259.  Title  seven  of  part  three  of  the  Code  of  Ciril 
Procedure  of  the  State  of  California  (this  title)  shall  be  in 
force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872;  same  applies  to  remslnliig 
secUons  of  this  title. 


I 
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§  1260.  From  and  after  the  time  this  title  takes  effect, 
it  must  be  construed  in  the  same  manner  as  it  would  be 
were  Bections  four  and  seventeen  of  this  Code  in  force 
and  effect. 

§  1261.  Ko  proceeding  to  enforce  the  right  of  eminent 
domain  commenced  before  this  title  takes  effect,  is  affect- 
ed by  the  provisions  of  this  title. 

§  1262.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock  noon, 
the  provisions  of  sections  twelve  hundred  and  fifty-six 
and  twelve  hundred  and  fifty-seven  of  this  title  are  sus- 
pended ;  and  until  then,  except  as  otherwise  provided  in 
this  title,  the  rules  of  pleading  and  practice  in  civil  ac- 
tions now  in  force  in  this  State  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules 
of  pleading  and  practice  therein. 

§  1263.  Nothing  in  this  Code  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes. 


TITLE  VIII. 
OF  ESCHEATED  ESTATES. 

S  1269.   Maimer  of  commencing  proceedings  relative  to  escbeated  es- 
tates. 
1 1270.   Beceiver  of  rents  and  profits  may  be  appointed. 
I  1271.   Appearance,  pleadings,  and  trial. 
S  1272.   Proceedings  by  persons  claiming  escheated  estates. 

§  1269.  When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  State,  he  must  file 
an  information  in  behalf  of  the  State  in  the  Superior  Court 
of  the  county  in  which  such  estate,  or  any  part  thereof, 
is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized,  the  name  of  the  occupant 
and  person  claiming  such  estate,  if  known,  and  the  lacts 
and  circumstances  in  consequence  of  which  the  estate  is 
claimed  to  have  escheated,  with  an  allegation  that,  by 
reason  thereof,  the  State  of  California  has  right  by  law  to 
such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all 
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persons  interested  in  the  estate  to  appear  and  show  cause, 
if  any  they  liave,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  State;  which 
order  must  be  published  for  at  least  one  month  from  the 
date  thereof^  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in  this 
State.    [In  effect  April  IGth,  1880.] 

Unclaimed  realty— of  non-resident  aliens,  escbeats  to  State*  CItH 
Code,  sec.  672;  5  Cal.  373;  13  Cal.  159;  My.  P.  Rep.  1». 

Non-resident  aliens— rights  generally,  2  Cal.  558;  5  Cal.  373,  381;  • 
Cal.  200;  12  Cal.  150;  13  Cal.  159;  18  Cal.  217;  26  Cal.  455;  33  CaL  376. 

§  1270.  The  court,  upon  the  information  being  liled, 
and  upon  the  application  of  the  attorney-general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming 
such  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  re- 
ceive the  rents  and  profits  of  tlie  same  until  the  title  to 
such  real  estate  is  linally  settled. 

Appoint  a  receiver— see  generally,  sees.  564-569. 

§  1271.    All  persons  named  in  the  information  may 
api>ear  and  answer,  and  may  traverse  or  deny  the  factr 
stated  in  the  information,  the  title  of  the  State  to  lands  and 
tenements  therein  mentioned,  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  ao 
interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, and  by  motion  for  that  purpose  in  open  court  within 
tlio  time  allowed  for  answering;  and  if  no  person  appears 
and  answers  within  the  time,  tlien  judgment  must  be  ren- 
dered, that  the  State  be  seized  of  the  lands  and  tenements 
in  such  information  claimed.    But  if  any  person  appear 
and  deny  the  title  set  up  by  the  State,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issuo  of  fact 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted  that  the  State  has  good  title  to  the 
land  and  tenements  in  the  information  mentioned,  or  any 
part  thereof,  judgment  must  be  rendered  that  the  State 
be  seized  thereof,  and  recover  costs  of  suit  against  the  de- 
fendants.   In  any  judgment  rendered,  or  that  has  here- 
tofore been  rendered  by  any  court  of  competent  jurisdic- 
tion, escheating  real  property  to  the  State,  on  motion  of 
the  attorney-general,  the  court  shall  make  an  order  that 
said  real  property  be  sold  by  the  sheriff  of  the  county 
where  the  same  is  situate,  at  public  sale,  for  gold  coin, 
after  giving  such  notice  of  the  time  and  place  of  sale  as 
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may  be  prescribed  by  the  court  in  the  said  order;  that  the 
sheriff  shall,  within  live  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  hearing  of  said 
report,  the  court  may  examine  toe  said  report  and  wit- 
nesses in  relation  to  the  same,  and  if  the  proceediugs  were 
onfair,  or  the  sum  bid  disproportionate  to  the  value,  and 
If  it  appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
Bent.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
tained, the  court  may  vacate  the  sale,  and  direct  another 
Bale  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  bad  taken 
place.  If  an  offer  of  ten  per  cent,  more  in  amount  than  that 
Darned  in  the  report  be  made  to  the  court  in  writing,  by  a 
responsible  person,  the  court  may,  in  its  discretion,  ac- 
Bept  such  offer,  and  confirm  the  sale  to  such  person,  or  or- 
ler  a  new  sale.  If  it  appears  to  the  court  that  the  sale 
i^as  legally  made,  and  fairly  conducted,  and  that  the  sum 
bid  is  not  disproportionate  to  the  value  of  the  property 
Bold,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
of  the  expense  oi  a  new  sale,  cannot  be  obtained,  or  if  the 
increasedf  bid  above  mentioned  be  made  and  accepted  by 
kbe  court,  the  court  must  make  an  order  conllrming  the  sale, 
and  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
cute to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold ;  and  said  conveyance  shall  vest  in  the  purchaser 
or  purchasers  all  the  right  and  title  of  the  State  therein,  and 
the  sheriff  shall,  out  o?  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of  the  State, 
including  the  expenses  of  making  such  sale,  and  also  an 
attorney  s  fee,  if  additional  counsel  was  employed  in  said 
proceedings,  to  be  iixed  by  the  court,  not  exceeding  ten 
per  cent,  on  the  amount  of  such  sale,  and  the  residue 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
ury.   [In  effect  March  2nd,  1881.] 

Proceedings— appearance,  sec.  1014  and  note;  answer,  sec.  437  and 
notes;  JudKiiieht,  sees.  585,  ()64,  and  notes;  trial,  sees.  600^5;  issue  of 
tact,  sees.  590, 692;  costs,  sec.  1021  et  »eq, 

§  1272.  Within  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  may  tile  a  petition  in  the  Supe- 
rior Court  of  the  County  of  Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A  copy  of  such  petition  must  be  served  on  the  attorney- 
general  at  least  twenty  days  before  the  hearing  of  the  pe- 
tition, who  must  answer  the  same;  and  the  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  that  such  person  is  entitled  to  the 
Code  Civ.  Pboc— ST. 
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property,  or  the  proceeds  thereof,  it  most  order  the  pro^ 
erty,  if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if 
it  has  been  sold  and  the  proceeds  paid  into  the  Stati 
treasury,  then  it  must  order  the  controller  to  draw  bii 
warrant  on  th^  treasury  for  the  payment  of  the  8ame.l)ot 
without  interest  or  cost  to  the  State,  a  copy  of  whicllo^ 
der,  under  the  seal  of  the  court,  shall  be  a  sufficient 
Toucher  for  drawing  such  warrant.  All  persons  who  fait 
to  appear  and  file  their  petitions  within  the  time  limited 
are  forever  barred;  saving,  however,  to  infants,  married 
wdmen,  and  persons  of  unsound  mind,  or  persons  beyond 
the  limits  of  the  United  States,  the  right  to  appear  and 
file  their  petitions  at  any  time  within  the  time  limited,  or 
five  years  after  their  respective  disabilities  cease.  [Ib 
effect  April  16th,  1880.] 
Non-resident  aliens-HmcIalmed  realty  of,  and  rights  genenDy,  M 
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TITLE  IX. 

OF  CHANGE  OF  NAMES. 

1275.  Jurisdiction. 

1278.  AppUcatiou  for  change  of  name,  how  made. 
1277.  Publication  of  petition  for. 

1279.  Hearing  of  application  and  remonstrance. 
1279.  Betumoy  county  clerk. 

§  1275.  Applications  for  change  of  names  must  be 
heard  and  determined  by  the  Superior  Courts.  [In  effect 
April  23d,  18ij0.] 

§  1276.  All  applications  for  change  of  names  must  be 
made  to  the  Superior  Court  of  the  county  where  the  per- 
son whose  name  is  proposed  to  be  changed  resides,  by  pe- 
tition, signed  by  such  person;  and  if  such  person  is  under 
twenty-one  years  of  age,  If  a  male,  and  under  the  age  of 
eighteen  years,  if  a  female,  by  one  of  the  parents,  if  living, 
or  if  both  be  dead,  then  by  the  guardian ;  and  if  there  be  no 
guardian,  then  by  some  near  relative  or  friend.  The  pe- 
tition must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name ;  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence.  Any  religious,  benevolent,  liter- 
ary, scientific,  or  other  corporation,  or  any  corporation 
bearing  or  having  for  its  name,  or  using  or  being  known 
by  the  name  of,  any  benevolent  or  charitable  order  or  so- 
ciety, may,  by  petition,  apply  to  the  Superior  Court  of 
the  county  in  which  its  articles  of  incorporation  were  orig- 
inallyjUedf  or  in  which  the  property  of  such  incorporation 
is  situated,  for  a  change  ot  its  corporate  name.  Such  pe« 
tition  must  be  signed  by  a  majority  of  the  Directors  or  Trus- 
tees of  the  coiporation,  and  must  specify  the  date  of  the 
formation  of  the  corporation,  its  present  name,  the  name 
proposed,  and  the  reason  for  such  change  of  name.  Upon 
filing  such  petition  on  behalf  of  such  corporation,  the 
same  proceedings  shall  be  had  as  upon  applications  for 
changes  of  names  of  natural  persons,  and  no  banking  cor- 
poration hereafter  organized  shall  adopt  or  use  the  name 
of  any  friendly  association.     [In  effect  March  12th,  1885.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
four  successive  weeks,  in  some  newspaper  printed  in  the 
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coanty,  if  a  newspaper  be  printed  therein,  bat  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  each  peti- 
tion must  be  posted  at  three  of  the  most  public  places  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
such  publication  before  the  petition  can  be  considered. 

§  1278.  Such  application  must  be  heard  at  such  time 
as  the  court  may  appoint,  and  objections  may  be  .filed  by 
any  person  who  can,  in  such  objections,  show  to  the  coart 
l^ooa  reason  against  such  change  of  name.  On  the  bear- 
ing, the  court  may  examine  on  oath  anv  of  the  petition- 
ers, remonstrants,  or  other  persons,  toucliing  the  applica- 
tion, and  may  make  an  order  changing  the  name,  or  dis- 
missing the  application,  as  to  the  court  may  seem  rigbt 
and  proper.    [In  effect  April  23rd,  1880.] 

§  1279.  Each  county  clerk  shall,  annually,  in  tbe 
month  of  January,  make  a  return  to  the  office  of  the  Sec- 
retary of  State  oi  all  changes  of  names  made  in  tbe  Sa- 
perior  Court  of  his  county  under  this  title.  Such  return 
shall  show  the  date  of  the  decree  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  published  in  a  tabular  form  with  the  statutes  first  pub- 
lished thereafter.    [In  effect  April  23rd,  1880.] 
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TITLE  X 
OF  ARBITRATIONS. 

1281.  Wbat  may  be  submitted  to  arbitration,  and  when. 

1282.  Submission  to  arbitration  to  bo  in  writing.  * 

1283.  Submission  may  be  entered  as  an  order  of  the  court.   Bevooft* 
tion. 

1284.  Powers  of  arbitrators. 

1285.  Majority  of  arbitrators  may  determine  any  question.   They 
must  be  sworn. 

1286.  Award  to  be  in  writing.   When  Judgment  to  I)e  entered. 

1287.  Award  may  be  vacated  in  certahi  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  Judgment 
entered  before  motion. 

S  1290.  If  submission  be  revolLcd  and  an  action  brought,  what  to  be 
recovered. 

§  1281.  Persons  capable  of  contracting  may  submit  to 
arbitration  any  controversy  which  might  be  the  subject  of 
a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualification  does 
not  include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property. 

Arbitration— statute  construed,  4  Cal.  1, 205. 

Submission  to  arbitration— discontinuance  of  cause  by,  1  Cal.  45: 
conclusive  effect  of,  3  Cal.  43 :  by  paitner,  5  Cal.  345. 

Controversy  actionable— else  no  basis  for  submission,  52  Cal.  159. 
Title  to  real  property— question  of,  21  CaL  317;  42  Cal.  479;  52  CaL 
UO:  partition,  23  Cid.  275. 

§  1282.  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Submission  in  writing— penalty  hi,  23  Cal.  275:  stipulation  against 
appeal,  2  Cal.  74 ;  when  award  authorized  by,  21  Cal.  817 :  distinguished 
from  reference,  4  Cal.  1. 

One  or  more  persons— three  arbitrators,  majority  acting,  sec.  1285; 
•ISO  sec.  1053. 

§  1283.  It  may  be  stipulated  in  the  submission  that  it 
be  entered  as  an  order  of  the  Superior  Court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  county 
where  the  parties,  or  one  of  tliem,  reside.  The  clerk 
must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  witli  the  names  of  the  parties,  the  names 
of  the  arbitrators,  the  date  of  the  submission,  when  filed, 
uid  the  time  limited  by  the  submission,  if  any,  within 
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which  tho  award  must  be  made.  When  so  entered,  the 
submission  cannot  be  revoked  without  the  consent  of 
both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced 
by  the  court  in  the  same  manner  as  a  judgment.  If  the 
submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  tlie  award  is  made.  [In  etfect 
April  15th,  1880.] 

Order  of  conrt—flubmiBslon  made,  by  stipulation,  14  CaL  399;  90  CaL 
218;  42  Cai.  125 :  but  court  must  have  Jurisaiction,  9  Cal.  142. 

Register  of  actiona— generally,  sec.  1052:  entry  and  autborfty,  39 
CaL  218:  43  Cal.  393. 

§  1284.  Arbitrators  have  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oatlis  to  witnesses,  to  hear  the  allegations  and  evi- 
dence of  the  parties,  and  to  make  an  award  thereon. 

Umpire  before  hearing— 23  Cal.  365. 

Make  an  award  thereon— time  governed  by  submission,  30  CaL  318. 

§  1285.  All  the  arbitrators  must  meet  and  act  together 
during  the  investigation;  but  when  met,  a  majority  may 
determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relation  to  the  matters  in 
controversy,  and  to  make  a  just  award  according  to  their 
understanding. 

MajoriV  acting— sec.  1053. 

Just  award— when  set  aside  for  illegality,  2  Cal.  74. 

fl286.  The  award  must  be  in  writing,  signed  by  the 
itrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  tiled  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  five 
days  from  the  illing  oi  the  award,  upon  the  application  of 
a  party,  and  on  filing  an  affidavit,  showing  that  notice  of 
filing  the  award  has  Ijeen  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the 
judgment  book,  and  thereupon  has  the  effect  of  a  judg- 
ment. 
Award,  extent  of-7  CaL  812.;  12  Cal.  331;  37  Cal.  197. 

Delivered  to  the  parties— afterward,  no  change  or  eorrecUon,2  Od> 
322;  7  Cal.  312;  23  Cal.  365. 

After  five  da]rs— on  filing  affidavit,  31  Cal.  128. 

Entering  judgment  on  award— 1  Cal.  45;  4  Cal.  8;  14  CaL  Mi 
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§  1287.  The  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a 
new  hearing  before  the  same  arbitrators,  or  not,  in  its 
discretion : 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  rcfusmg,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence, or  otherwise  acted  improperljr,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  award  is  indefinite,  or  cannot  be  performed. 

Award  conclusive— except  as  stated  In  section,  1  Cal.  45;  and  see 
seal.  431. 

Vacating  award,  grounds  for— Subd.  1,  fraud,  mistake,  or  accident, 
2  Cal.  74, 122;  4  Cal.  122,  im;  14  Cal.  390.  Subd.  2,  misconduct, 4  CaL  205; 
tl  Cal.  128:  contrary  to  law  and  evidence,  14  Cal.  390.  Subd.  3,  in  ex- 
cess of  powers,  21  Cal.  317 :  indefinite,  2  Cal.  599;  12  Cal.  331;  14  CaL  390; 
S7Cai.  197. 

§  1288.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears: 

1.  That  there  was  a  miscalculation  iu  figures  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  oeen  a  verdict,  or  the  imper- 
fection disregarded. 

Modifying  or  correcting  award— Subd.  2,  partially  good,  2  Cal.  74; 
9  CaL  142. 

§  1289.  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  civil  action;  but  the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vacate  or  modify  award— sees.  1287, 1288;  38  Cal.  286. 

Appealable  orders— sec.  939  and  notes. 

§  1290.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing 
for  and  attending  the  arbitration. 


TITLE  XL 

Of  Proceedings  in  Probate  Conrt. 

Chap.  I.    Of  jurisdiction.    §§  129^1296. 

II.    Of  the  probate  of  wills.    §§  1298-1346. 
m.    Of  executors  and  administrators,  their  letters, 
bonds,  removals,  and  suspensions.    §§  1349, 
1440. 
rV.    Of  the  inventory  and  collection  of  the  effects 

of  decedents.    §§  1443-1461. 
V.    Of  the  provisions  for  support  of  family,  and  of 

the  homestead.    §§  1404-1486. 
YI.    Of  claims  against  the  estate.    §§  USO-ldia 
Vn.    Of  sales  and  conveyance  of  property  to  de- 

cedents.    §§  151()-1576. 

YJJJL.    Of  the  powers  and  duties  of  executors  and  ad- 
ministrators, and  of  the  management  of 
estates.    §§  1581-1591. 
IX.    Of  the  conveyance  of  real  e.<«tate  by  executors 
and   administrators  in  certain  cases.     §§ 
1697-1607. 
X.    Of  accounts  rendered  by  executors  and  admin- 
istrators, and  of  the  payment  of  debts.   §§ 
1612-1653. 
XL    Of  the  partition,  distribution,  and  final  settle- 
ment of  estates.    §§  1658-1698. 
XII.    Of  orders,  decrees,  process,  minutes,  records, 

and  appeals.    $§  1704-1T22. 
XnL    Of  public  administrator.    §§  1726-'174a 
XIV.    Of  guardian  and  ward.    §§  1747-1800.  t 

[440] 


Ifi  JXmiSDICTIOM.  §§  1294-9 


CHAPTER  L 
OF  JXTRISDICTION. 

1 1294.  Jnrisdlctlon  of  Probate  Court  over  the  estate,  when  ezetrclBed. 

1 1295.  When  jurisdictioa  decided  by  first  application. 

§  1294.  Wills  must  be  proved,  and  letters  testament- 
ary or  of  administration  granted : 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
State; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made. 

Probate  matters--1nri8dlctlon  of  Superior  Courts  In,  sec.  76,  subd.  4: 
of  former  Probate  Courts,  see  under  Sufebseded  Coubts,  sec.  Tfin. 

SuBDF^isiON  1.  County  of  decedent's  residence— 7  Cal.  215;  10 
CaLllO;  17CaL233;  24  Cal.  182;  Estate  of  Tlttel,  My.  P.  Bep.  97;  228, 

SuBoivisiOK  6.   County  where  application  first  made— see  sec. 

1295. 

§  1295.  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  State,  and  not 
having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  county  where  he  died,  the 
Superior  Court  of  that  county  in  which  application  is  lirst 
made,  for  letters  testamentary  or  of  administration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
[In  effect  April  16th,  1880.] 

County  where  application  first  made— court  of,  has  exclusive  juris* 
Miction,  15  CaL  220. 
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CHAPTER  TL 
OF  THE  PROBATE  OF  WILLS. 

▲KT.  L    PBTITIOir,  KOTIOB,  AlTD  PBOOV. 
n.    CpiTTBSTIJrO  PBOBATH  OV  WIIX. 
nL    FBOBATB  OV  FOBBIOV  WILLS. 

IV.  CoJXTiBBTisii  Will  avtbb  Pbobatb. 
Y.  Pbobatb  OV  Lost  ob  Dbstboybd  WtLL. 
YL  Pbobatb  of  Nuirour ativb  Wills. 

ASTIGLE  L 

Pxtitiov,  Noticb,  jjn>  Pboov. 

1S9B.  Cnstodiao  of  will  to  dellTor  same,  to  whom.  PmltF. 

1299.  Who  may  petition  for  probate  of  wUL 

IMO.  Contents  of  petition. 

IMl.  When  executor  forfeits  right  to  letters.  . 

1303.  Will  to  accompany  petition,  or  its  presentation  prayed  tat  at 

how  enforced. 
im.  Notice  of  petition  for  probate,  how  gliren. 
laM.  Heirs  and  named  executors  to  be  notlfled,  how.  __^_^ 

ISOS.  Petition  may  be  presented  to  judge  at  chambers,  and  inm 

judge  may  do. 
13M.  Hearing  proof  of  will  after  proof  of  serrloe  of  notiee. 

1307.  Who  may  appear  and  contest  the  wilL 

1308.  Probate,  when  no  contest. 
laOOL  Olographic  wills. 

g  1298.  Every  custodian  of  a  will,  within  thirty  dsjs 
after  receipt  of  information  that  the  maker  thereof  i* 
dead,  must  deliver  the  same  to  the  Superior  Court  liavinS 
Jurisdiction  of  the  estate,  or  to  the  executor  nasted 
therein.  A  failure  to  comply  with  the  provisions  of  thif 
section  makes  the  person  failing  responsible  for  all  dsm- 
ages  sustained  by  any  one  injured  thereby.  {Jn  effect 
AprU  16th,  1880.] 

Delivery  of  will  by  cnstodlan— jortxiictlonal  Bignlficanoe  of  pi^ 
Ti8lon,22CaL387. 

§  1299  Any  executor,  devisee,  or  legatee  named  in  so/ 
will,  or  any  other  person  interested  in  the  estate,  may,  ^ 
any  time  after  the  death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the  will  proved,  whether 
the  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destroyed,  or  beyond  the  jurisdiction  of  the  State,  or* 
nuncui>ative  will. 

FMition---not  essentbd  to  jurlsdlcUon,  23  GaL896:  presumpttouft 
where  misshig,  22  Cal.Al.         -  -» 
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§  13001  A  petitdon  for  the  probate  of  a  will  most  show; 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti* 
tioner; 

4.  The  probable  value  and  character  of  the  property  of 
the  estate; 

5.  The  name  of  the  person  for  whom  letters  testament- 
ary are  prayed. 

No  defect  of  form,  or  in  the  statement  of  Jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
wiU.    [In  effect  July  Ist,  1874.] 

Petition  for  probate  of  will— 

SUBDrvisiOH  1.  Jarisdiotional  facts— 10  CaL  110,  aad  see  note 
iaifra. 

SUBDivisioif  3.  Residence— as  a  Jurisdictional  requirement,  2Cy« 
P.  Bep.  88, 228, 237 :  19  GaL  188;  26  Gal.  397. 

Juxifldictional  facts  escisting— absence  or  defect  of  petition  imma> 
terial,22Gal.51,397. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  he  has  knowledge  of  the  death  of  the 
testator,  and  that  he  is  named  as  executor,  fails  to  peti-- 
tion  the  proper  court  for  the  probate  of  the  will,  and  that 
letters  testamentary  be  issued  to  him,  he  may  be  held  to 
have  renounced  his  right  to  letters,  and  the  court  may 
i^pointany  other  competent  person  administrator,  unless 
good  cause  for  delay  is  shown. 

Failure  of  executor  to  petition— does  not  affect  Jurisdiction,  22  CaL 
19S. 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is 
in  the  possession  of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  ne  has  possession  of  the  will,  and  neglects  or  refuses  to 
produce  it  in  obedience  to  the  order,  he  may,  by  warrant 
from  the  court,  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  continement  until  be  produces  it. 

Probate  orders  and  citations— sees.  1704-1711. 

Imprisonment  until  order  obeyed— sec.  1219. 

§  1303.  When  the  petition  is  filed  and  the  will  pro- 
duced,  the  clerk  of  the  court  must  set  the  petition  for 
faearinff  by  the  court  upon  some  day  not  less  than  ten  nor 
more  tnan  thirty  days  from  the  production  of  the  will. 
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Notice  of  the  hearing  shall  be  given  by  such  clerk  by  pob- 
lishing  the  same  in  a  newspaper  of  the  county;  if  there  is 
none,  then  by  three  written  or  printed  notices  posted  at 
three  of  the.most  public  places  in  the  county.  If  the  notice 
is  published  in  a  weekly  newspaper,  it  must  appear  therein 
on  at  least  tliree  different  days  of  publication ;  and  if  ia  a 
newspaper  published  oftener  than  once  a  week,  it  shall 
be  so  published  that  there  must  be  at  least  ten  days  from 
the  ^rst  to  the  last  dav  of  publication,  both  the  lirst  and 
the  last  day  being  included.  If  the  notice  is  by  posting, 
it  must  be  given  at  least  ten  days  before  the  nearlDg 
[Approved  March  3rd,  1881.] 

Frodaction  of  will— Initiates  Jurisdiction,  23  GaL  399. 

Order  directing  pnblication— particularity  of,  51  CaL  146. 

Publication  of  notice— sec.  1705;  39  Cal.  550:  where  defective,  pro- 
ceeding^ vacated.  My.  P.  Bep.  75:  order  for,  need  not  direct  nombo' 
of  iusertious,  51  Cal.  146. 

§  1304.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  neirs  of  the 
testator  resident  in  the  State,  at  their  places  of  residcDce, 
if  known  to  the  petitioner,  and  deposited  in  the  post- 
oflSce,  with  the  postage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed  to  ttiem, 
and  deposited  in  the  post-office  at  the  county  seat  of  tho 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  notice  must  m  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to 
any  person  named  as  coexecutor  not  petitioning,  if  their 
places  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearing.  Per 
sonal  service  of  copies  of  the  notice  at  least  ten  days 
before  the  day  of  hearing  is  equivalent  to  mailing,  [to 
effect  July  1st,  1874.] 

Notice  to  heirs— record  must  show,  44  Cal.  366;  My.  P.  Bep.  130. 

Notice  to  coexecutor— residence  must  appear,  51  Cal.  146. 

Citation  not  served— effect  of,  on  Jurisdiction,  14  CaL  103. 

§  1305.  A  judge  of  the  Superior  Court  may  at  any 
time  receive  petitions  for  the  probate  of  wills,  and  make 
and  issue  all  necessary  orders  and  writs,  to  enforce  the 
production  of  wills,  and  the  attendance  of  witnesses,  and 
may  appoint  special  sessions  of  his  court  for  hearing  peti- 
tions, trials  of  issue,  and  admitting  wills  to  probate.  [Id  ; 
effect  April  IGth,  1880.] 

Probate  powers  at  chambers— sec.  166. 
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Probate  orders  and  proccBses— sec.  1704  et  seq. 
Special  sessions— terms  formerly,  see  sec.  73n. 

^  §  1306.  At  the  time  appointed  for  the  hearing,  or  the 
toie  to  which  the  hearing  may  liave  been  postponed,  the 
»urt,  unless  the  parties  appear,  must  require  proof  that 
Ae  notice  has  been  given,  which  being  made,  the  court 
must  liear  testimony  in  proof  of  the  will.  [In  effect  July 
l8t,1874.] 

Time  appointed  for  the  hearing— 22  Cal.  01. 

Proof  of  notice— to  heirs  of  estate,  5  CaL  70;  49  CaL  699;  My.  P.  Rep. 

Testimony  in  proof  of  the  wiU-secs.  1908. 1309, 1315, 1318. 

§  1307.  Any  person  interested  may  appear  and  con- 
test the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  the  court  for  that  purpose; 
Dut  a  contest  made  by  an  attorney  appointed  by  the 
court  does  not  bar  a  contest  after  probate  by  the  party  so 
represented,  if  commenced  within  the  time  provided  in 
article  four  of  this  chapter;  nor  does  the  non-appointment 
of  an  attorney  by  the  court  of  itself  invalidate  the  probate 
of  a  will.    [In  effect  July  Ist,  1874.] 

Oontest— sec.  1312  et  seq, :  acquiescence  as  bar,  6  CaL  15S. 

Guardians- sees.  372, 373, 1747-1803. 

Attorneys— generally,  sees.  275-299. 

Attorney  appointed  by  the  court-sec.  1718;  My.  P.  Rep.  6;  Estate  of 
Cimningbam,  Mo.  6590,  from  the  Bench,  March  11th,  1880,  5  Pac.  C.  L. 

••  8lo. 

§  ,1308.  If  no  person  appears  to  contest  the  probate  of 
a  will,  the  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  subscribing  witnesses  only,  if  he  test  iiies 
jhat  the  will  was  executed  in  all  particulars  as  required 
Jy  law,  and  that  the  testator  was  of  sound  mind  at  the 
time  of  its  execution. 

Admitting  to  probate— where  contest,  sees.  1314, 1317, 1318:  conclu- 
nveuess  of.  sec.  1908,  subd.  1 ;  20  Cal.  233;  22  Cal.  72. 
Will  was  executed— proof  of  execution  of  writing,  sec.  1940. 

§  1309.  An  olographic  will  may  be  proved  in  the  same 
banner  that  other  private  writings  are  proved. 
Olographic  will— signature  to,  My.  P.  Bep.  5, 78, 140. 
^vate  writings,  how  proved— sec.  1940. 

1        CoDB  Civ.  Proo.~38. 
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ARTICLE  IL 

CovTXSTnra  Fbobatb  of  Wills. 

1312.  Ck>nte8tant  to  file  ffronnds  of  contest,  and  petitioner  to  replf. 
1318.  How  Jury  obtaincu  and  trial  had. 

1314.  Verdict  of  the  Jury.   Judgment.   Appeal. 

1315.  Witnesses,  who  and  how  many  to  he  examined.    Proof  of 
handwriting  admitted,  when. 

51316.  Testimony  reduced  to  writing  for  future  eyidence. 
1317.  If  prove(l,  certificate  to  be  attached. 
1318.  Wul  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  tbe  will,  he  must 
file  written  grounds  of  opposition  to  tlie  probate  thereof, 
and  serve  a  copy  on  tbe  petitioner  and  otber  residents  of 
the  county  interested  in  tbe  estate,  any  one  or  more  of 
wbom  may  demur  thereto  upon  any  of  tbe  croauds  of  de- 
murrer provided  for  in  part  two,  title  six,  cuapter  tbree  of 
tbis  Code.  If  tbe  demurrer  is  sustained,  tbe  court  must 
allow  tlie  contestaut  a  reasonable  time,  not  exceeding  ten 
days,  witbin  which  to  amend  bis  written  opposition.  If 
tbe  demurrer  is  overruled,  tbe  petitioner  and  others  inter- 
ested may  jointly  or  separately  answer  tbe  contestant's 
grounds,  traversing  or  otherwise  obviating  or  avoiding 
the  objections.    Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  tbe  decedent  to  make  a  last  will 
and  testament; 

2.  Tbe  freedom  of  tbe  decedent  at  the  time  of  the  exe- 
oution  of  tbe  will  from  duress,  menace,  fraud,  or  undue 
influence ; 

3.  The  due  execution  and  attestation  of  tbe  will  by  the 
decedent  or  subscribing  witnesses;  or 

4.  Any  otber  questions  substantially  affecting  tbe  va- 
lidity of  tbe  will- 
Must,  on  request  of  either  party  in  writing,  (filed  three 

days  prior  to  the  dav  set  for  the  hearing)  be  tried  by  a 
jury.    If  no  jury  is  aemanded,  tbe  court  must  try  and  de- 
termine tbe  issues  joined.    On  tbe  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant 
Oontestants— sec.  1307. 

Contest— before  probate,  does  not  involve  constmctlon  of  will,  19 
Cal.  699:  after  probate,  sec.  1327  et  seq.:  through  attorney  appointed  by 
the  court,  sec.  1307  and  note. 

Grounds  of  opposition— 

Subdivision  l.  Competency— Estate  of  Toomes,  April  7tb,  I8N« 
6  Pac.  C.  L.  J.  286;  My.  P.  Bep.  13, 135. 

^Subdivision  2.   Undue  inflaence-fi2  Cal.  465;  Estate  of  Brooks. 
March 3l8t,  1880,5Pac. C. L.  J. 236;  My. P. Bep.  1, 12,60, 141, 143:  varletr 
of  grounds.  My.  P.  Bep.  12, 24:  facts  to  be  stated.  My*  P*  Sep.  205,  m 
SUBDivisioir  8.  Execution— see  sec.  1315. 
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Groonds  of  dexnnrrer— sees.  43(M34:  specifying,  My.  P.  Rep.  200. 
Oontestant  plaintiff— most  opeu  proofs,  My.  P.  Rep.  73. 

§  1313.  When  a  jury  is  demanded,  the  Superior  Court 
must  impannel  a  jury  to  try  the  case,  in  the  manuer  pro- 
vided for  impanneling  trial  juries  in  courts  of  record;  and 
the  trial  must  be  cooducted  in  accordance  witli  the  provi- 
sioDS  of  part  two,  title  eight,  chapter  four,  of  this  Code. 
A.  trial  by  the  court  must  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  Code.  [In  effect 
AprU  16th,  1880.J 

Trial  jnries— In  courts  of  record,  sommoning,  sees.  225-228:  Impas- 
nellng,  sees.  246, 247. 
Conduct  of  trial— sec.  Win;  sees.  600-628. 
Trial  by  the  court— sees.  631-636. 
Traxisfer  of  proceeding-sees.  397, 398, 1431-1433;  46  CaL  245. 

§  1314.  The  jury,  after  hearing  the  case,  must  return 
a  special  verdict  upon  the  issues  submitted  to  them  by 
the  court;  upon  which  the  judgment  of  the  court  must  be 
rendered,  either  admitting  the  will  to  probate  or  reject- 
ing it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  the  will  is  admit- 
ted to  probate,  the  judgment,  will,  and  proofs  must  be 
recorded. 

Special  verdict— conclusiveness  of,  sec.  1317;  34  CaL  687:  verdict 
generally,  sees.  624-628. 
Judgment  of  the  court— need  not  be  formal,  22  Cal.  61. 
I^oofs  reduced  to  writing— see  sec.  1316. 

§  1315.  If  the  will  is  contested,  all  the  subscribing 
witnesses  who  are  present  in  the  county,  and  who  are  or 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
factorily shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  will ;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  any  of  them. 

Writings— proof  of  execution,  sec.  1940. 

Witnesses— generally,  sec.  1878-1884:  attendance  of,  procuring,  sec. 
1985  et  seq, 

g  1316.  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  bo  good  evidence  in  anv 
subsequent  contests  concerning  the  validity  of  the  will, 
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or  the  Bufficiency  of  the  proof  thereof »  if  the  witness  bi 
dead,  or  has  permauently  removed  from  this  State. 

§  1317.  If  the  court  is  satisHed,  upon  the  proof  taken, 
or  from  the  facts  found  by  the  jury,  that  the  will  was 
duly  executed,  and  that  the  testator  at  the  time  of  its  ex- 
ecution was  of  sound  and  disposing  mind,  and  not  actiDS 
under  duress,  menace,  fraud,  or  undue  influence,  a  certii- 
icate  of  the  proof  and  the  facts  found,  sigued  by  th« 
judge  and  attested  by  the  seal  of  the  court,  must  he  afr 
tached  to  the  will.    [In  effect  April  IGth,  1880.1 

Certiflcate  attached  to  will -directory  merely,  22  Cal.  51. 

Seal  required— «ec.  153,  subd.  2. 

§  1318.  The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  bv  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonstitnte  part  of  record,  etc.— Inserted  by  amdt.  1880. 

ARTICLE  XXL 

Pbobate  of  FoREiGir  Wills. 

5  1322.  Wills  proved  In  other  States  to  be  recorded,  when  and  whew. 
I  1323.  Proceedings  on  the  production  of  a  foreign  wllL 
%  1324.  Hearing  proofs  of  probate  of  foreign  will. 

§  1322.  All  wills  duly  proved  and  allowed  in  any 
ether  of  the  United  States,  or  in  any  foreign  country  ^ 
State,  may  be  allowed  and  recorded  in  the  Superior  Coiin| 
of  any  county  in  which  the  testator  shall  have  left  anf 
estate.    [In  effect  April  IGth,  1880.] 

§  1323.  When  a  copy  of   the  will  and  the  proba 
thereof,  duly  authenticated,  shall  bo  produced  by  the  e* 
ecutor,  or  by  any  other  person  interested  in  the  will,  ^i' 
a  petition  for  letters,  the  same  must  be  filed,  and  the  coa 
or  judge  must  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  as  hereinbefore  provided  for  »*! 
original  petition  for  the  probate  of  a  will. 

Foreign  ezecator— no  extra-territorial  authority,  see  sec.  1913. 

Notice  as  for  an  original  petition— see  sec.  1203  eiseq.:  appUcatici 
of  special  statute,  33  Cal.  550. 

Attorney  for  absent  heirs— sec.  1718. 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face 
the  record  that  the  will  has  been  provea,  allowed,  a 
admitted  to  probate  in  any  other  of  the  United  States,  oi 
in  any  foreign  country,  aiid  that  it  was  executed  accorfr 


419  fhobate  of  .wills.  §§  1327-9 

ing  to  the  law  of  the  place  in  which  the  imme  was  made, 
or  in  which  the  testator  was  at  the  time  domiciled,  or  in 
conformity  with  the  laws  of  this  State,  it  mnst  be  ad- 
mitted to  probate  and  have  the  same  force  and  effect  as  a 
will  first  admitted  to  probate  in  this  State,  and  letters 
testamentary  or  of  administration  issued  thereon. 

Admitted  to  probate— effect  of  Judgment,  22  Cal.  72. 

Letters  testamentory  or  of  adminiBtration-Hsecs.  1349-1362. 

ARTICLE  IV. 
CoNTESTiiro  Will  after  Pbobate. 

S 1337.  The  protmte  may  be  contested  within  one  year. 

il3'J8.  Citation  to  be  issued  to  parties  Interested. 
1320.  The  hearing  had  on  proof  of  service. 
1330.  Petitions  to  revoke  probate  of  will  tried  by  jury  or  court. 
Judgment,  what. 
S  1331.  On  revocation  of  probate,  powers  of  executor,  etc.,  cease,  but 

not  liable  for  acts  in  good  faith. 
8  1332.  Costs  and  expenses,  by  whom  paid. 

S  1333.  Probate,  when  conclusive.    One  year  after  removal  of  dls»> 
bility  given  to  Infants  and  others. 

§  1327.  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year 
after  such  probate,  contest  the  same  or  the  validity  of  the 
will.  For  that  purpose  he  must  file  in  the  court  in  which 
the  will  was  proved,  a  petition  in  writing:,  containing  his 
allegations  against  the  validity  of  the  will  or  against  the 
Buflaciency  of  the  proof,  and  praying  that  the  probate  may 
be  revoked. 

Within  one  year  after  probate— Estate  of  Cunningham,  My.  P.  Rep. 
214:  orappeal.SPac.C.L.  J.515;  My.P.Bep.255:  if  no  contest,  probate 
conclusive,  sec.  1333. 

Distribntion  proper  before  end  of  year— 51  Cal.  568;  63  Cal.  94. 

Attorney  appointed  by  the  court— powers  as  to  proceedings  for  re- 
location, My.  P.  Rep.  6, 75. 

Petition  for  revocation— My.  P.  Rep.  253:  allegations  against  valid* 
ity  of  will,  see  sec.  1312. 

§  1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,  or  to  the  administra- 
tors with  the  will  annexed,  and  to  all  the  legatees  and 
devisees  mentioned  in  the  will,  and  heirs  residing  in  the 
State,  so  far  as  known  to  the  petitioner;  or  to  their  guard- 
ians, if  any  of  them  are  minors;  or  to  their  personal 
'eprosentat  ives,  if  any  of  them  are  dead;  requiring  them 
to  appear  before  the  court  on  some  day  of  a  regular  term, 
tlierein  specified,  to  show  cause  why  tlie  probate  of  the 
^ill  should  not  be  revoked.    [In  effect  July  1st,  1874.  J 

Citation— see  sees.  1707-1711. 
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Ooardiani— Bee.  1722;  sec.  1747  et  teq. 
Regnlar  term— abolition  of  terms,  sec.  73». 

§  1329.  At  the  time  appointed  for  showing  cause,  or  at 
any  time  to  which  the  hearing  is  postponed,  i>ersonal  serv- 
ice of  the  citations  having  been  made  upon  any  persons 
named  therein,  the  court  must  proceed  to  try  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con- 
test of  a  will. 

Proof  of  notice— see  sec.  1306. 

Try  the  issues  joined— see  sec.  1312;  Estate  of  dmnlngbam,  March 
lltb,  1880, 5  Pac.  C.  L.  J.  515. 

§  1330.  In  all  cases  of  petitions  to  revoke  the  probate 
of  a  will,  wherein  the  original  probate  was  granted  with- 
out a  contest,  on  written  demand  of  either  party,  filed 
three  days  prior  to  the  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  of  an  original  petition  to 
admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the  parties,  the  jury  shall  find,  or  if  no  jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 

Jary— trial  by,  sees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrators  with  the  will  annexed 
must  cease;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  the 
revocation. 

Acts  before  revocation^  valid— sec.  1428. 

§  1332.  The  fees  and  expenses  must  be  paid  by  the 
partjr  contesting  the  validity  or  probate  of  the  will,  if  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costs  must  be  paid  by  the  party  who  resisted  the 
revocation,  or  out  oi  the  property  of  the  decedent,  as  the 
court  directs. 

Costs  of  contest— costs  generally,  sec.  1021  et  seg. 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and 
persons  of  uusound  mind,  a  like  period  of  one  year  after 
their  respective  disabilities  are  removed.  [In  effect  July 
1st,.  1874.] 

OondnsivenesB  of  probate— sec.  1908,  subd.  1  and  notes;  20  CaL2Si 

Govertore  not  a  disability— My.  P.  Bep.  19. 

Distribntion  need  not  be  postponed— for  tbose  under  disabllitfi 
92  Cal.  94. 
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ARTICLE  V. 

Pbobatx  ov  Lost  or  Destbotxd  WtLL. 

1338.  Proof  of  lost  or  destroyed  witl  to  be  taken. 

1339.  Hast  have  been  in  existence  at  time  of  death. 

1340.  To  be  certlfled,  recorded,  and  letters  tbei*eon  graxittiA. 

1341.  Court  to  restrain  injiuioiu  ac^ts  of  executors  or  admioistraton 

during  proceedings  to  prove  lost  will. 

§  1338.  Whenever  any  will  is  lost  or  destroyed,  the 
Superior  Court  must  take  proof  of  the  execution  and 
validity  thereof,  and  establish  tlie  same;  notice  to  all  per- 
sons interested  being  first  given,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.  All  the  testimony  given 
must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
[In  effect  April  IGth,  1880.  J 

Notice  as  to  all  persons  interested— sees.  1303,  1304 :  by  citation, 
sees.  1707-1711:  service  of  papers,  sec.  1010  et  teg. 

§  1339.  No  will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to 
have  been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
thereof  must  bo  distinctly  stated  and  certilied  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certificate  must  be  filed  and  recorded  as  other  wills  are 
filed  and  recorded,  and  letters  testamentary  or  of  admin- 
istration, with  the  will  annexed,  must  be  issued  thereon 
in  the  same  manner  as  upon  wills  produced  and  duly 
proved.  The  testimony  must  be  reduced  to  writing. 
Rigned,  certified,  and  filed  as  in  other  cases,  and  shall 
have  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  [In  effect  April 
16th,  1880  ] 

Certificate— sec.  1317. 

Letters  testamentary,  etc.— sees.  1349-1362. 

§  1341.  If,  before  or  during  the  pendency  of  an  appli- 
cation to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
istration are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  may  restrain  the  administrators  or 
executors  so  appointed  from  any  acts  or  proceedings 
which  would  be  injurious  tD  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 
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AUTICLE  VL 

Thb  Fbobatx  or  NmrcuFATiva  Wills. 

il344.  Nnncnpatlve  wills,  when  and  how  admitted  to  prolMfce. 
*  lUa.  Addltloual  requirements  in  probate  of  nuncnpative  wills. 
134G.  Contests  and  appointments  to  conform  to  provisions  as  to  othflr 
wills. 

§  1344.  Nuncupative  wills  may  at  any  time,  within 
six  months  after  tiio  testamentary  words  are  spoken  by 
the  decedent,  be  admitted  to  probate,  on  petition  and 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  the  jarisdictional  facts, 
must  allege  that  the  testamentary  words  or  the  substance 
thereof  were  reduced  to  writing' within  thirty  days  after 
they  were  spoken,  which  writing  must  accompany  the 
petition. 

Nuncupative  wills— Civil  Code,  sees.  128&-1291:  under  Mexican 
system,  1  Cal.  488. 

Petition  and  notice— «ecs.  1398-1309. 

g  1345.  The  Superior  Court  must  not  receive  or  enter- 
tain a  petition  for  the  probate  of  a  nuncupative  will  until 
the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  tes- 
tamentary words  are,  or  their  substance  is,  reduced  to 
writing  and  filed  with  the  petition,  nor  until  thosiu'viv- 
ing  husband  or  wife,  (if  any)  and  all  other  persons  resi- 
dent in  the  State  or  county  interested  in  the  estate,  are 
notified  as  hereinbefore  provided.  [In  effect  April  16tb, 
1880.] 

Notifjring  persons  interested—see  sec  1338n. 

§  1346.  Contests  of  the  probate  of  nuncupative  wills, 
and  appointments  of  executors  and  administrators  of  the 
estate  devised  thereby,  must  bo  had,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  probate  of  writ- 
ten wills. 

Probate  contests— sec.  1312  et  seg.;  sec.  1327  et  »eq. 

Contesting  appointment  of  ezecntors,  etc.— «ec8. 1351, 1374. 
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CHAPTER  in. 

OF   BXECX7TORS   AND    ADMINISTRATORS, 

THEIR  LETTERS,  BONDS,  REMOVALS, 

AND  SUSPENSIONS. 

Abt.  L  Lsttbrs  Testamentary  and  op  Admixibtratiow, 
WITH  the  Will  Ai^nexed,  how  and  to  Whom 
Issued. 

II.  Form  op  Letters. 

III.  Ibttebs  op  Administration,  to  Whom  and  thb 
Order  in  which  They  abb  Granted. 

lY.  petition  and  Contest  for  Letters,  and  Action 

THEREON. 

V.  Revocation  op  Letters  and  Proceedings  there- 

FOR. 

yi.  Oaths  and  Bonds  op  Executors  and  Administra- 
tors. 
Yn.   Special  Administrators  and  their  Powers  and 

Duties. 
YUl.  Wills  Found  Apter  Letters  op  Administration 
Granted. 
IX.  Disqualification  op  Judges  and  Transfers  of 

Administration. 
X  Bbmovals  and  Suspensions  in  Certain  Cases. 

ARTICLE  L 

Letters  Testamentary  and  op  Administration,  with  ths 
Will  Annexed,  how  and  to  Whom  Issued. 

S  1^9.  To  whom  letters  on  proved  will  to  Issue. 

I  1350.  'Wlio  aro  incompetent  as  executors  or  administrators.  Letters 
with  will  annexed  to  issue,  when. 

S 1351.  Interested  parties  may  file  objections. 

S  1352.  Unmarried  woman  executrix  or  administratrix  mariTlng,  her 
authority  ceases.  Married  woman  named  may  be  execu- 
trix, but  not  administratrix. 

S 1353.  Executor  of  an  executor. 

1 1351.  Letters  of  administration  durante  minore  mtate* 

I  1355.  Acts  of  a  portion  of  executors  valid. 

S 1356.  Authority  of  administrators  with  will  annexed.  Letters,  how 
Issued. 

§  1349.  The  court  admitting  a  will  to  probate,  after 
the  same  is'  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  executors  who 
are  competent  to  discharge  the  trust,  who  must  appear 
and  qualify,  unless  objection  is  made  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-one. 

Letters  testaxnentary— form  of,  sec.  1360:  when  not  ordered  to  Issue, 
36  Cal.  75 :  issued  to  persons  not  authorized,  are  void,  52  Cal.  656. 
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Qaalifloation  of  ezecaton— eecs.  1387-1407:  powers  before  CItH 
Code,  tec.  1373. 

§  1350.  No  person  is  competent  to  serve  as  execntor 
vruOf  at  the  time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  bo  issued  as  designated  and  provided  for  the 
grant  of  letters  in  cases  of  intestacy.  [Approved  April 
1st,  1878.] 

Incompetent  to  serve  as  ezecators— euM.  1,  minor,  see  see.  13M: 
subd.  3,  want  of  integrity,  My.  P.  Rep.  117. 
Some  of  ezecntors  unable  to  act— sec.  1354. 
Mazriage— as  affecting  competency,  sec.  1353. 
Letters  of  administration  vnih  will  annexed— sec  1356. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  Hied  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  1356. 

§  1352.  When  an  unmarried  woman,  appointed  execn- 

trix,  marries,  her  authority  is  extinguished.    When  a 

married  woman  is  named  as  executrix,  she  may  be  ap* 

pointed  and  servo  in  every  respect  as  a/cmme  sole. 

Unmarried  woman— appointed  executrix,  marries,  18  CaL  21:  Bp> 
plication  to  widow,  42  Cal.  462. 

Married  woman— not  to  be  administratrix,  sec.  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  Urst  testator,  left  unadministeied, 
must  be  issued. 
Executor  of  an  executor— claim  cannot  be  presented  to.  52  CaLfiSSi 
Letters  of  administration  with  will  annexed— sec.  1356. 

§  1354.  Where  a  person  absent  from  the  State,  or  a 
minor,  is  named  executor — if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  liftVA 
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letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  tlie  trust,  re- 
quired by  tiie  will,  as  effectually  for  every  purpose  as  if  all 
were  appointed  aud  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Remahider  of  ezecators  acting'-where  some  Incapacitated,  etc., 
«ec.  1425. 

_  Coexecutor  not  acting— not  entitled  to  show  of  commlMions,  24 
Cal.  90. 

Joint  authority— eec.  15. 

Authority  of  execaton— before  qnaUfjrlng,  Civil  Code,  sec.  1373:  be- 
fore letters  revoked,  sec.  1428:  powers,  etc.,  generally,  sec.  1581  et  ieq.t 
removals,  etc..  sec.  1436  et  seq. 

S  1356.  Administrators  with  the  will  annexed  have 
tlie  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Authority  of  executors— sec.  1355fi. 

Administrators  with  the  will  annexed— same  power  ae  executor, 
«  CaL  436:  may  maintain  conversion,  29  CaL  507. 

ASTICLE  n. 

FOBM  OP  LktTBBB. 

!1360.  Form  of  letters  testamentary. 
1361.  Form  of  letters  of  administration  with  the  Will  annexed. 
1362.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
tlie  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  oi  the  county,  or  city  and 
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county,  of ,  C  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  executor.    Witness,  G.  H.,  clerk  of  the 

Superior  Court  of  the  county,  or  city  and  county,  of , 

with  the  seal  of  the  Court  affixed,  the day  of ,  A. 

D.  18—.    (Seal.)    By  order  of  the  Court.    G.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec.  83,  subd.  2:  of  Courts,  generally,  sees.  147-153. 

§  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the ,  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
mav  lie),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  G.  H.,  clerk  of    the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  with  the 

seal  of  the  Court  affixed,  the day  of  ^— ',  A.  d.  18—. 

(Seal.)  By  order  of  the  Court.  G.  H.,  clerk.  [In  effect 
April  IGth,  1880.] 

See— sec.  1360n. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  Clerk,  under  the  seal  of  the  Court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal. )  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  the  county, 

or  city  and  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  A.  d.  18—.    By  order  of  the  Court, 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  1360n. 

ARTICLE  III. 

Lettebb  op  Admi?«^ist ration,  to  Whom  and  thk  Obder  is 

which  they  ark  granted. 

§  1J(>5.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

?5  136fi.  Preference  of  persons  equally  entitled. 

<;  Kit)7.  Ill  discretion  of  Court  to  appoint  administrator,  when. 

§  liibH.  Wlien  minor  entitled,  wlio  appointed  administrator. 

5  IMi.  "Who  are  incompetent  to  act  as  administrators. 

§  1370  Married  woman  not  to  be  administratrix. 

g  1365.  Administration  of  the  estate  of  a  person  dy* 
ing  intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  tiie  relatives  of  tbe 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion. 


thereof ;  and  they  ara,  reapectively,  eDtltlud  Uieceto  in  the 
following  order: 

1.  The  surviving  husband  or  wife,  or  some  competeal 
person  ivbom  he  or  sbe  may  request  to  have  appointod; 

2.  TbocliildreQ; 

3.  The  father  or  mother; 

4.  The  brothers; 
6.  The  sisters; 

fS.  The  grandchildren; 

1.  The  next  of  kia  entitled  to  ihoN  In  the  dlatribution 
of  the  estate: 

8.  The  public  administrator ; 

i).  The  creditors; 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnenbip  Bt  the 
tinio  of  his  decease,  the  surviving  partner  must  In  no  case 
bo  appoiiitr'rl  ad  minis  irate  r  oETiis  ealate.  [Approved 
April  1st,  18Ta.] 

SecUon  noi  appUoabls— to  BdmliiUitnitDr  tillh  nlll  mmoied,  93  CaL 


§  1366.  Of  several  persons  claiming  and  equally  en- 
titled to  administer,  males  must  be  preferred  to  fenialea, 
end  relatives  oE  ttie  whole  to  those  oE  the  half  blood. 


letters,  the  court  may,  In  its  discretion,  at  the  request  oi 
euolUer  credihir,  {^ant  letters  to  any  other  peniou  legally 
competent. 

AppolntinK  ons  or  raor«  sdmlnlstTaiors— elagla  wUnloIatntor,  19 
diA;  iDluC  iiaraialatnton,2i  Cal.  <01. 

OmUtom  dlspnlioi— dlscretloD  ot  court.  M  CaL  Kt. 
Cods  civ.  pboc.— b*. 
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§  1368.  If  any  person  entitled  to  administration  is  a 
minor,  letters  must  be  granted  to  Lis  or  her  gpiardian,  or 
any  other  person  entitled  to  letters  of  administrationi  in 
the  discretion  of  the  court. 

Gaardian  of  minor— sees.  373, 373,  and  notes;  sees.  1747, 1759. 

Persona  entitled  to  administer— sec.  1365.  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majority; 

2.  Not  a  bona  fide  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity.  [Approved 
April  1st,  1878.] 

Persons  innompetent  to  administer— JVb  discretion,  to  exdnde,  23 
Cal.  476.  Subd.  1,  Minor i  sec.  1368.  Subd.  2,  Non-resident*  nominee  of. 
when  preferred,  My.  P.  Bep.  179.  Subd.  4,  Want  qf  vndersta9tdinff,2i 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  api>ointed  ad- 
ministratrix. When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

[Amendment  approved  February  13th,  1872.  —  §  66. 
when  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shall 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Married  woman  as  ezecntrix— sec.  1352. 

ABTICLE  lY. 

Petition  fob  LBTTBB8,Ain>  Aoriov  thbbbov. 

1371.  Applications,  how  made. 

1372.  When  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 
,  1377.  Grant  to  any  appUcant.  .^,  ^,^        ^   m  »  i^ 
S  1378.  What  proofs  must  be  made  before  granting  letters  of  adminis* 

tration. 
S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  most 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  valae 


450  EXECUTORS  AXD  AOMINISTUATOBS.    §§  1372-5 

■and  character  of  the  property.  If  the  jurisdictional  facts 
«:xisted,  but  are  not  fully  set  forth  iu  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
jurisdictional  averments. 

Stating  the  jnrisdictional  facts— as  to  right  to  administer,  28  CaL 
182:  residence  of  decedent,  7  Cal.  215;  17  Cal.  233;  19  Cal.  188. 

Value  of  the  property— held  not  jurisdictional  fact,  28  Cal.  182. 

Jurisdiction  of  the  case— where  not  snfflclent  basis  for.  My.  P.  Bep. 
208. 

Proceedings  not  void— for  want  of  Jurisdictional  averments,  33  CaL 
S41. 

§  1372.  Letters  of  administration  may  be  fi^nted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.  J 

§  1373.  When  a  petition  prayinf?  for  letters  of  admin- 
istration is  filed,  the  cleric  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  m  the  county,  one  of  which  must  be  at  the  place 
Tvbere  the  court  is  held,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  the  time  at  which 
tho  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, by  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  tne  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1369. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  136ft. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215w 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice. 

Entry  in  the  minntei— when  Insufficient,  7  Cal.  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration,  when 
such  persons  fail  to  appear  and  claim  the  issuing  of  letteis 
to  themselves. 

Other  persons  having  better  rights— may  procure  revocation,  see 
sees.  1383-1386. 

Failure  to  appear,  etc.— is  waiver  of  right,  16  Cal.  161. 

§  1378.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concemiDg 
the  time,  place,  and  manner  of  his  death,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  alleged  Intestate,  testimony  admissible,  7 
Cal.  215. 

Witness— compelling  attendance  of,  sec.  1965  et  seq.s  creditor  may 
be.  My.  P.  Bep.  202. 

§  1379.  Administrationmay  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  iiled 
in  the  court.  AVhen  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  CaL  585. 

Discretion  of  the  court— where  will.  My.  P.  Rep.  181. 

Request  of  person  entitled— party  appointed  at.  My.  P.  Bep.  85. 18S; 
16  Cal.  IGl;  28  Cal.  186:  but  when  public  administrator  preferred,  see 
53  Cal.  243. 

Proof  of  Identity— Affidavits,  sees.  2009-2015:  depositions  out  of  tbe 
State,  sees.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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ABTICLEV. 
BXYOOATIOV  OV  LETTEUS  AND  PBOGEEDIKOS  THBHXVOIt. 

S  1383.  BevocatloD  of  letters  of  administration. 

il384.  When  petition  filed,  citation  to  issue. 
1389b  Hearing  of  petition  for  revocation. 
1386.  Prior  rights  of  relatives  entitles  them  to  revoke  prior  letters. 

§  1383.  Wben  letters  of  administration  have  been 
granted  to  any  other  person  than  the  suryiving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  IGth,  1880.] 

Oompetent— 23  Cal.  476;  persons  Incompetent,  sees.  1369, 1370. 

At  written  request— compare  Bequest  op  Person  Entitled, 
sec.  1379n:  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  585. 

Revocation  of  the  letters— fH^nting  fresh  letters,  effects,  49  Cal.  505: 
Incumbent  on  court,  23  CaL  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Citation— to  administrator,  23  Cal.  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, Tetters  of  administration  must  be  granted  to  him, 
and  the  letters  of  tho  former  administrator  revoked. 

Hearing  and  appointment— 23  Cal.  480. 

§  1386.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  been  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration,  and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections* 
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ABTICLE  TL 

Oaths  aitd  Boxds  ov  Ezboutors  avd  ABimriBTBATOBS,  etc. 

S  1387.  AdmlDlstrator  or  executor  to  take  oatb.  Letters  and  boud  to 
be  recorded. 
1S88.  Bond  of  administrators,  form  and  requirements  oL 

1389.  Additional  bonds,  wben  required. 

1390.  Condition  of  bonds. 

1391.  Eacb,  or  more  than  one  administrator,  to  i^ive  separate  bonds. 

1392.  Beveral  recoveries  may  bo  bad  on  same  bond. 

1393.  Bonds,  and  justification  of  siureties  on.   Most  be  approved. 

1394.  Citation  ana  requirements  of  judge  on  deficient  bond.   Addi- 
tional security. 

S  139S.  Right  ceases,  >vben. 

S  1396.  When  l>ond  may  be  dispensed  with. 

f  IdiH.  Pet ition  showing  fjiiUns  sureties  and  asklnsr  for  further  bonds. 

1  1398.  Citation  to  executor,  etc.,  to  show  cause  against  socli  applica- 
tion. 

i  1399.  Farther  security  may  be  ordered. 

S  1400.  Neglecting  to  obey  order. 

I  1401.  Suspending  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  appUcatlon  of  party  in  In* 
terest. 

il403.  Release  of  sureties. 
1404   New  sureties 
1405!  Neglect  to  give  new  sureties  forfeits  letters. 
f  1406.  Application  to  be  determined  out  of  term  time. 
S  1407.  Liability  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  be  most 
take  and  subscribe  an  oatli  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  admmistrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentaiy 
and  of  administration  issued  to,  and  all  bonds  execated 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  1388  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving .them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  proi^erty.  aod 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.    [In  effect  April  IGth.  1880.J 

State  of  Oalifornia— executed  to,  compare,  6  Gal.  632. 
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Sureties— sees.  1393. 1394, 1397-1400, 1403, 1404, 1407. 

Approved  b7  judge— at  chambers,  sec.  166. 

Bond— condition  of,  sec.  1390:  separate,  wben,  sec.  1391:  reeoyeryoiia 
sees.  1302, 1407:  not  required,  when,  sec.  1396:  further  security,  sees. 
1389, 1394-1402 :  Stands  as  undertaking  on  appeal,  sec  970 :  undertaking! 
generally,  sec.  941n. 

Amount  of  bond— when  no  reyiew  of  action  fixing,  28  Cal.  182. 

Doable  the  value  of  the  personal  property— My.  P.  Rep.  239. 

§  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given 
beiore  receiving  letters,  or  of  any  bond  given  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in  or  tliat  will  come  into  the  possession  of 
the  executor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [I"  effect  April  16th,  1880.] 

Additional  bond— objection  to  conflrmation  of  sale,  because  sureties 
insolvent,  50  Cal.  308:  may  also  be  required  of  public  adnUoistrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Conditions  of  the  bond— no  breach  of,  5  Cal.  443. 

Duties  of  the  trust— see  sec.  1581  et  seq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sued  upon— joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  sec.  367  and  notes. 

Penalty— sees.  1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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such  bonds  and  nndertakings  must  be  approved  by  a 

I'ndge  of  the  Superior  Court  before  being  filed  or  recordecL 
In  effect  April  16lh,  1880.] 
Approved  b7  jadge—at  chambers,  sec.  166. 
Ezamination  of  sureties— when  quallflcatloiis  questioned,  sec.  UM. 

§  1394.  Before  the  judge  approves  any  bond  required 
under  this  title,  and  after  its  approval,  he  may,  of  his  own 
motion,  or  upon  the  motion  or  any  person  interested  in 
the  estate,  supported  by  affidavit  tliat  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  they 
have  justiMed  to,  order  a  citation  to  issue  requiring  such 
sureties  to  appear  before  him  at  a  designated  time  and 
place,  to  be  examined  touching  their  property  and  its 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quiring his  appearance  on  the  return  of  the  citation;  and 
on  its  return  he  may  examine  the  sureties  and  such  wit- 
nesses as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value ;  and  if,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.    [In  effect  April  16th,  1880.] 

Citations— sees.  1707-1711. 

Additional  security— effect  of  failure  to  give,  la  time,  sec.  13SS. 

§  1395.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor 
or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  the 
estate,  who  will  execute  a  sufficient  bond,  must  be  ap- 
pointed to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  will  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed ;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  proper,  be  required  to  file  a  bond,  as  in  other 
cases.    [In  effect  July  1st,  1874.] 

Bond  subsequently  required— sec.  1401  not  in  conflict  with  tbls 
section,  see  53  Cal.  19. 

§  1397.  Any  person  interested  in  an  estate  may,  hy 
verified  petition,  represent  to  the  Superior  Court,  or  a 
judge  thereof,  that  the  sureties  of  the  executor  or  admin- 
istrator  thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  that  from  any  other  cause  the  bond  is  in- 
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BiiiBcient,  and  ask  that  further  security  be  required.    [In 
effect  April  16th,  1880.] 
Ask  fnrther  secnritr— court  may,  sec.  1402. 

§  1398L  If  the  court,  or  a  jud^e  thereof,  is  satisfied 
tbat  the  matter  requires  investigation,  a  citation  must  be 
issued  to  the  executor  or  administrator ,  requiring  him  to 
appear,  at  a  time  and  place  to  be  therein  specified,  to 
snow  cause  why  he  should  not  give  further  security. 
The  citation  must  he  served  personally  on  the  executor 
or  administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  place  of  residence,  or  by 
such  publication  as  the  court  or  a  judge  thereof  may  or- 
der.    [In  effect  April  IGth,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  may  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  from  any  cause  insuffi- 
cient, he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

§  1400.  If  the  executor  or  administrator  neglects  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  must,  by  order,  revoke  his  letters,  and  his  authority 
must  thereupon  case. 

§  1401.  When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  further  se- 
curity, or  to  give  bond,  where  by  the  terms  of  the  will  no 
bond  was  originally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determined. 

Saspension  of  ezecntor— until  bond  given,  not  In  conflict  with  sec. 
1396;  63  Cal.  19. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator  is  from  any  c^use  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  wh  v  he  should 
Dot  give  further  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
April  16th,  I8b0.j 

§  1403.  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  ao* 
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count  of  fature  acts,  he  may  make  application  to  the 
Superior  Court,  or  a  judge  thereof,  for  relief.  The  court 
or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  bim 
to  appear  at  a  time  and  place  to  be  therein  specified,  and 
to  give  other  security.  If  he  has  absconded,  left,  or 
removed  from  the  State,  or  if  he  cannot  be  found,  after 
due  diligence  and  inauiry,  service  may  be  made  as  pro- 
vided in  section  one  thousand  three  hundred  and  ninety- 
eight.  [In  effect  April  16th,  1880.] 
Sureties  released,  when— by  change  in  trust  estate,  53  CaL  451. 

§  1404.  If  new  sureties  be  given  to  the  satisfaction  of 
the  judge,  he  may  thereupon  make  an  order  that  the 
sureties  who  applied  for  relief  shall  not  be  liable  on  their 
bond  for  any  subse(iuent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

tl406.  The  applications  authorized  by  the  nine  pre- 
ing  sections  of  this  chapter  may  be  heard  and  deter- 
mined at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.] 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  July  1st, 
1874.] 

ABTICLE  Vn. 

BPKCIAL  ADMITflSTRATOBS  AND  THEIS  FOWEBS  AND  DUTOS* 

UIl.  Special  administrator,  when  appointed. 

1413.  Special  letters  may  be  issued  out  of  term  time. 

1413.  Preference  giren  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  Kive  bond  and  take  oath. 

1415.  Duties  of  special  administrator.  ^. 

1416.  When  letters  testamentary  or  of  administration  aregnoiw** 
special  administrator's  powers  cease. 

S  1417.  Special  administrator  to  render  account. 

§  1411.  When  there  is  delay  in  granting  letters  testar 
mentary  or  of  administration  from  any  cause,  or  when 
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saeb  letters  are  granted  irregularly,  or  no  sufficient  bond 
is  filed  as  required,  or  when  no  application  is  made  for 
Bach  letters,  or  wli.en  an  executor  or  administrator  dies, 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the  decedent  in 
whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate ;  or  he  may  direct  the  public  ad- 
ministrator of  his  county  to  take  charge  of  the  estate.  [In 
efiEect  April  IGth,  1880.1 

§  1412.  The  appointment  may  be  made  at  any  time, 
and  without  notice,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to  be  exer- 
cised by  the  administrator.  Upon  such  order  being  en- 
tered, and  after  the  person  appointed  has  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person 
in  conformity  with  the  order.    [In  efiEect  April  IGth,  1880.] 

Oath  and  bond— see  sec.  1414. 

§  1413.  In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  ndust  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administra- 
tion, but  no  appeal  must  be  allowed  from  the  appoint- 
ment.    [In  effect  April  IGth,  1880.] 

Person  entitled  to  letters— sec.  1365  et  seg. 

§  1414.  Before  any  letters  issue  to  any  special  admin- 
istrator, ho  must  give  bond  in  such  sum  as  the  court  or 
judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
coiut  or  judge,  conditioned  for  the  faithful  performance  of 
liis  duties;  and  he  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters.  [In  effect  April  IGth, 
1880.] 

Oath  and  bond  of  administrator,  etc.— see  sees.  1387-1407. 

§  1415.  The  special  administrator  must  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods, 
chattels,  debts,  and  effects  of  the  decedent;  all  incomes, 
Tents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
tate; must  take  the  charge  and  management  of,  enter 
upon,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
Qiay  commence  and  maintain  or  defend  suits  and  other 
^egal  proceedings  as  an  administrator:  he  may  sell  such 
perishable  property  as  the  court  may  order  to  be  sold, 
&Qd  exercise  such  other  ])ower3  as  are  conferred  upon  him 
hy  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
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by  any  creditor  on  a  claim  against  the  decedent.    [In  ef 
feet  Apnlietb,  1880.  J 

Special  administrator— powen  at  to  tolts,  80  CaL  299:  alleged  co9» 
▼eisioa  by,  60  Cal.  616. 

§  1416.  When  letters  testamentary  or  of  administra- 
tion on  the  estate  of  the  decedent  have  been  granted,  the 
powers  of  the  special  administrator  cease,  and  he  must 
forthwith  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  his  hands;  and 
the  executor  or  administrator  may  prosecute  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an  ac- 
count, on  oath,  of  his  proceedings,  in  a  like  manner  as 
other  administrators  are  required  to  do. 

Accoont  of  administrator,  etc-Hiec.  1622  et  *^, 

ARTICLE  Vni. 

WILLS  FOUND  AFTER  LBTTISRS  OV  ADMnnSTRA.TIOV  GRAHTXD, 
AND  HISOBLLANEOUS  PBOVISIOITS. 

i  1423.  On  proof  of  will,  after  grant  of  letters  of  admlnlstraticm,  let> 

ters  revoked. 
I  1424.  Power  of  executor  In  such  a  case. 
I  1425.  Bemaining  admlQlstrator  or  executor  to  continue  when  Us 

coUeap^ues  are  disqualified. 
I  1426.  Who  to  act  when  all  acting  are  incompetent. 
I  1427.  Executor  or  adiuinisti*ator  may  resign,  when.  Ck>urt  to  appoint 

successor.   Liability  of  outooer. 
I  1428.  All  acts  of  executor,  etc.,  vallcTuntil  his  power  is  revoked. 
I  142S).  Transcript  of  court  minutes  to  be  evidence. 

§  1423.  If,  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duiy 
proved  and  allowed  by  the  court,  the  letters  of  adminis- 
tration must  be  revolted,  and  the  power  of  the  adminis- 
trator ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Letters  must  be  revoked^but  formal  removal  mmecessanr,  49  CaL 
197.  I 

Account  of  adn^nistration— sec.  622  et  $eq,  j 

§  1424.  In  such  case,  the  executor  or  the  administrator 
with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattels,  debts  and 
effects,  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by 
the  administrator  before  the  revocation  of  his  letters  of 
administration. 
Inventory  and  collection  of  decedent's  effects— sees.  1443-145S. 
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§  1425.  In  case  any  one  of  seyeral  executors  or  admin- 
istrators to  wbom  letters  are  granted,  dies,  becomes  luna- 
tic, is  convicted  of  an  infamous  crime,  or  otherwise  be- 
comes incapable  of  executing  the  trust,  or  in  case  the- 
letters  testamentary  or  of  administration  are  revoked  or 
annulled,  with  respect  to  any  one  executor  or  administra- 
tor, the  remaining  executor  or  administrator  must  proceed 
to  complete  the  execution  of  the  will  or  administration. 

§  1426.  If  all  such  executors  or  administrators  die  or 
become  incapable,  or  the  power  and  authority  of  all  of 
tbem  U  revoked,  the  court  must  issue  letters  of  adminis- 
tration, with  the  will  annexed  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner 
as  is  directed  in  relation  to  original  letters  of  administra- 
tion. The  administrators  so  appointed  must  give  bond  in 
the  like  penalty,  with  like  sureties  and  conditions,  as 
hereinbefore  required  of  administrators,  and  shall  have 
tlic  like  power  and  authority.    [In  effect  April  IGth,  1880.] 

Letters  of  administration— order  and  manner  of  granting,  sec  1385 
et  seq.:  with  will  annexed,  sec.  1356;  32  CaL  436. 

Oath  and  bond— sees.  1387-1407. 

Power,  and  authority— sec.  1581  et  teq. 

§  1427.  Any  executor  or  administrator  may,  at  any 
time,  by  writing,  filed  in  the  Superior  Court,  resign  his 
appointment,  having  Urst  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up  of  the 
estate,  or  for  any  other  cause,  the  circumstances  of  the 
estate  or  the  rights  of  those  interested  therein  require  it, 
the  court  may,  at  any  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator,  either  special  or  general,  in 
the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgoing 
executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
April  16th,  1880.] 

Presamptions-as  to  resignation,  etc.,  on  collateral  attack  on  pro- 
ceedings, 28  Cal.  182. 

Resignation  not  at  will— of  administrator,  10  Cal.  116;  20  Cal.  288. 

Compensation— where  administrator  resigns,  3  Cal.  287;  5  Cal.  437. 

Settled  his  acconnts- acceptance  Improper  before,  10  Cal.  110. 

Delivered  np  estate— to  person  appointed,  5  Cal.  437. 

CODB  Civ.  PB00.-4O. 
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§  1428.  All  acts  of  an  executor  or  administrator,  as 
flucb»  before  the  revocation  of  liis  letters  testamentary  or 
of  administration,  are  as  valid  to  all  intents  and  purposes 
as  if  sach  executor  or  administrator  had  continued  law- 
fully to  execute  tho  duties  of  his  trust. 

Executor  do  son  tort^at  common  law,  17  CaL  182:  now  protiabl7 
obsolete,  50  Cal.  888. 

§  1429.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  executor  or 
administrator,  together  with  the  certificate  of  tbe  clerk, 
under  his  hand  and  tho  seal  of  his  court,  that  such  person 
has  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  him 
and  have  not  been  revoked,  shall  have  the  same  effect  in 
evidence  as  the  letters  themselves. 

Letters  and  bond  recorded-«ec.  1387. 

ABTICLE  IX. 

DiSQUALIFIOATIOK  OF    Jm>0]ES  AKD    TBAKSFBBS  OF  ADUXSO' 

TKATIONS. 

I  1430.  When  Judge  not  to  act.  . 

I  1431.  Judge  being  disqualified,  proceedings  to  be  transferred,  and 

S  1432.  Transfer  not  to  change  right  to  administer.   Betransfer,  bow 

made. 
i  1433.  When  proceedings  to  be  returned  to  original  court. 

§  1430.  No  will  shall  be  admitted  to  probate,  or  letters 
testamentary  or  of  administration  granted,  before  any 
judge  who  is  interested  as  next  of  kin  to  the  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  other  manner  interested  or  disqualified  from 
acting.    [In  effect  April  16th,  1880.] 

Judge  interested  in  estate— disqualified,  wbere  agent  for  heirs,  37 
Cal.  190:  wbere  interested  in  a  sale  of  the  realty,  Tracy  v.  Colby,  June 
nth,  1880, 5  Pac.  G.  L.  J.  534. 

§  1431.  When  a  petition  is  filed  in  the  Superior  Court 
praying  for  admission  to  probate  of  a  will,  or  for  granting 
letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  Superior  Court  for  the  settle- 
ment of  an  estate,  and  there  is  no  judge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  tbe 
proceeding  to  the  Superior  Court  of  an  adjoining  county; 
and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  the  proceeding 
is  ordered  to  be  transferred,  a  certified  copy  of^the  order, 
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and  all  the  papers  on  file  in  his  office  in  tbe  proceeding; 
and  thereafter  the  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  aathority  and  iurisdiction 
over  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  of  the 
estate.    [In  effect  April  16th,  1880.] 

Ohange  of  renne— to  obtain  Impartial  trial,  15  GaL  220;  91  CaL  190; 
46  CaL  245:  generally,  sees.  897-398. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  the  preceding  section,  shall 
not  affect  the  right  of  any  person  to  letters  testamentary 
or  of  administration  on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinafter  pro- 
vided. If,  before  the  administration  is  closed  of  any  es- 
tate so  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  sucli  proceeding  was  originally  commenced,  who 
is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  in  the  estate  may 
have  the  proceeding  returned  to  the  court  from  which  it 
was  origmally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  court  therefor.  [In  ef- 
fect April  16th,  1880.] 

§  1433.  On  hearing  the  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  and  it  further  appears  to  tlie  court  that 
the  convenience  of  parties  interested  would  be  pro- 
moted by  such  change,  the  judge  must  make  an  order 
transferring  the  proceeding  oacK  to  the  court  where  it 
was  originally  commenced;  and  the  clerk  of  the  court  or- 
dering the  transfer  must  transmit  to  the  clerk  of  the  court 
in  which  the  proceeding  was  originally  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
file  in  his  office  in  tlie  proceeding;  and  the  court  where 
the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  or  the  estate. 
[In  effect  April  16th,  1880.] 
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ARTICLE  X. 

Bebiovals  and  SnsPEirsiovs  nr  Cxxltaut  Cassb. 

I  1436.  Suspension  of  powers  of  executor. 

1 1437.  Executor  to  have  notice  of  Uis  suspension,  and  to  be  dfced  to  sp* 
pear. 

il438.  Any  party  Interested  may  appear  on  hearlngr. 
1439.  Notice  to  absconding  executors  and  administrators. 
1440.  May  compel  attendance. 

§  1436.  Whenever  a  judge  of  a  Superior  Court  bas 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  administrator  Las 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  Lis 
charge,  or  has  committed  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  perma- 
nent Iv  removed  from  the  ^tate,  or  has  wrongfully  neg- 
lected tbe  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  be  must,  by  an  or- 
der entered  upon  tbe  minutes  of  the  court,  suspend  tbe 
powers  of  such  executor  or  administrator,  until  the  mat- 
ter is  investigated.    [In  effect  April  16th,  1880.] 

Misconduct  of  executor— as  to  inventory,  sec.1450:  as  to  ezUbtt 
and  account,  sees.  1626,  ItiSO. 

Suspension  of  executor,  etc.— done  at  chambers,  sec.  166:  disere* 
tion,  6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  Le 
must  be  cited  to  appear  and  show  cause  why  his  letters 
should  not  be  revoked.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  tbe 
estate  may  appear  and  tile  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 
As  hereinbefore  provided— demurring  or  answering,  compare  sec* 

Determined  by  the  court— My.  P.  Bep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 


473  iSXECUTOBS  AND  ADMUflSTRATORS.  §  144(^ 

court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  bad  been  personally  served. 
Compare— sec.  1630. 

§  1440.  In  tlie  proceedings  authorized  by  the  preceding 
sections  of  this  article,  for  tlio  removal  of  an  executor  or 
admiuistratori  the  court  may  compel  his  attendance  by  at- 
taclimeut,  and  may  compel  him  to  answer  questions,  on 
oath,  touching  his  administration,  and,  upon  his  refusal 
so  to  do,  may  commit  him  until  he  obey,  or  may  revoke 
his  letters,  or  both. 

GoxnpelUng  obedience— comxnre,  sees.  1827t  1628:  as  to  contempt, 
see  sees.  1209, 1219. 
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CHAPTER  IV. 

OF  THE  IN  VKNTOR7  AND  COLLECTION'  OF 
THE  EFFECTS  OF  DECEDENTS. 

▲BT.    L    lyVENTOBY,  AFPSAISBXSNT,  AVD  PO88BS8IOV  OF  ES- 
TATE. 

XL  Embezzlement  akd  Subbeedeb  of  Fbopertt  of 

KSTATE. 

ABTICLE  I. 
IWEETOBT,  APPBA.I8EMEET,  AND  POS8E88IOE  OF  ESTATE. 

1443.  Inventory  to  be  returned,  including  the  homestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1445.  Oath  of  appnUsers  and  inventory,  bow  made. 

1446.  Inventory  to  account  for  moneys.  If  all  money,  no  aiipralso* 
meut  necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discharge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  after-discovered  property. 

1452.  Administrator  and  executor  to  possessreal  and  personal  estate. 

1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 
devisees  at  the  end  of  ten  months,  unless  there  are  debts  to 
be  satisfied. 

§  1443.  Every  executor  or  administrator  must  make 
and  return  to  the  court,  within  three  months  after  his  ap- 
pointment, a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [In  effect 
April  16th,  18^.] 

Within  three  months— amdt.  1880:  previously  at  first  term  after 
appointment :  but  as  to  abolition  of  terms,  see  sec  TSa. 

Inventory— when  unnecessary,  1  Cal.  488:  receivable  at  chambersr 
sec.  166:  estoppel  as  to,  Hy.  P.  Rep.  203:  is  not  basis  of  commissions, 
43  Cal.  543. 

S  1444.  To  make  the  appraisement,  the  court,  or  a 
juage  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
live  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  the  inventory,  file  a  veriiied 
account  of  their  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  wuicb 
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letters  issued,  appraisers  thereof  may  be  appointed,  either 
by  the  coart  or  judge  having  jurisdiction  of  the  estate,  or 
by  the  court  or  judge  of  such  other  countv,  on  request  of 
the  court  or  judge  haying  jurisdiction.  [In  effect  April 
16th,  1880.]  ^  *•'  * 

Appraisers— daty  as  to  homestead,  sees.  1476,  1486:  appointed  at 
duunbers,  sec.  166. 

§  1445.  Before  proceeding  to  the  execution  of  their 
duty,  tlie  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oath,  to  be 
attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property ;  each  article  must  be  set  down  separately,  with 
tbe  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
to  the  articles,  respectively;  the  inventory  must  contain 
all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
ment of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  of 
money  belonging  to  the  decedent,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 
payable,  the  indorsements  thereon,  (if  any)  with  their 
dates,  and  the  sum  which,  in  the  judgment  of  the  ap- 
praiser, may  be  collected  on  each  debt,  interest,  or  secu- 
rity; the  inventory  must  show,  so  far  as  tlie  same  can  be 
ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 
portion  is  the  separate  property  of  the  decedent. 

§  1446.  The  inventory  must  also  contain  an  account  of 
air  moneys  belonging  to  the  decedent  which  have  come  to 
the  banda  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  so  stated  in  the  inventory.  If  the  whole 
estate. consists  of  money,  there  need  not  bo  an  appraise- 
ment, but  an  inventory  must  be  made  and  returned  as  in 
other  cases. 

§  1447.  The  naming  of  a  person  as  executor  does  not 
thereby  dischai^o  him  from  any  just  claim  which  the 
testator  has  against  him.,  but  the  claim  must  be  included 
m  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  1448.  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  testator  against  the  executor  named, 
or  any  other  person,  is  not  valid  against  the  creditors  of 
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the  decedent,  bnt  in  a  speciAc  bequest  of  the  debt  or 
mand.    It  must  be  included  in  the  inventory,  and  if 
essary,  applied  in  the  payment  of  the  debts.    If  not  n^ 
essary  for  that  purpose,  it  must  be  paid  in  the 
manner  and  proportion  as  oiher  specific  legacies. 
Demand— or  claim,  meaning  of,  53  CaL  568. 

§  1449.  The  inventory   must   be  signed   by  tbe 
praisors,  and  the  executor  or  administrator  must 
and  subscribe  an  oath  before  an  officer  authorized  to 
minister  oaths,  that  the  inventory  contains  a  true  stai 
ment  of  all  the  estate  of  the  decedent  which  has  come 
his  knowledge  and  possession,  and  particularly  of 
money  belonging  to  the  decedent,  and  of  all  just  clau 
of  the  decedent  against  the  affiant.    The  oath  naust 
indorsed  upon  or  annexed  to  the  inventory. 

§  1450.  If  an  executor  or  administrator  neglects  or 
fuses  to  return  the  inventory  within  tlie  time  prescril 
or  within  such  further  time,  not  exceeding  two  montl 
which  the  court  or  judge  shall  for  reasonable  cause  allot 
the  court  may,  upon  notice,  revoke  the  letters  test 
mentary  or  of  admmistiation,  and  the  executor  or  admj 
istrutor  is  liable  on  his  bond  for  any  injury  to  the  cstat 
or  any  person  interested  therein,  arising  from  such  failui 

§  1451.  Whenever  property  not  mentioned  in  an  in 
ventory  that  is  made  and  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must 
cause  the  same  to  be  appraised  in  the  manner  Y)rescribed 
in  this  article,  and  an  inventory  thereof  to  be  returned 
within  two  months  after  the  discovery;  and  the  making 
of  such  inventory  may  be  enforced,  after  notice,  by  aP^ 
tachment  or  removal  from  office. 

Enforced  by  attachment,  etc.— compare  sec.  1440. 

§  1452.  The  executor  or  administrator  is  entitled 
the  possession  of  all  the  real  and  personal  estate  of  t 
decedent,  and  to  receive  the  rents  and  profits  of  tbe  re 
estate  until  the-  estate  is  settled,  or  until  delivered  ovef 
by  order  of  the  court  to  the  heirs  or  devisees;  and  murt 
keep  in  good  tenantablo  repair  all  houses,  buildings,  ani 
fixtures  thereon  which  are  under  his  control .  The  heirs  off 
devisees  may  themselves,  or  jointly  with  the  executor  oC 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  th« 
same,  against  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as  re* 
quiring  them  so  to  do.    [In  effect  April  16th,  1880.] 
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Aitthorit7  of  ezecnton— sec.  1365i». 

Possession  of  estate— «ee  sec.  1581;  15  Cal.  259:  persoiialtf,  right  to, 
CaL  215;  20  Cal.  6*J0;  23  Cal.  182:  29 Cal.  507:  by  coexecutor,  33  Cat  656: 
Rben  that  of  belrs,  etc..  sec.  1581:  by  husband  of  devisee  and  execu- 
tiXf  42  Cal.  462 :  as  to  nartiiershlp  property,  see  sec.  1585:  admlnlstra- 
iir'srlgrlit  of,  against  heirs,  20  Cal.  620:  47  Cal.  168;  53  CaL  656;  Fagev. 
backer,  Feb.  4th,  1880, 4  Fac.  C.  L.  J.  538. 

Until  delivered  to  heirs— see  sec.  1453. 

Action  by  executor,  etc.— sees.  1453, 1581,  ISIXietieq.f  14  CaL  117;  29 

iid.510;  31  Cal.  33. 

Heirs  or  devisees— action  by,  not  compnisory,  amdt.  1880:  when 
teir,  etc.,  may  maintain  ejectment,  18  Cal.  458;  20  Cal.  620;  51  CaL  146. 

Joining  heir— erroneous  in  suit  as  to  personalty,  23  CaL  16. 

§  1453.  Unless  it  satisfactorily  appear  to  the  court  that 
he  rents,  issues,  and  profits  of  the  real  estate  for  a  longer 
period  are  necessary  to  be  received  by  the  executor  or  ad- 
ministrator, "Wherewith  to  pay  the  debts  of  the  decedent,  or 
that  it  will  probably  be  necessary  to  sell  the^'eal  estate  for 
^he  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limited  for  tlie  presentation  of  claims  against  the  estate, 
must  direct  the  executor  or  administrator  to  deliver  pos- 
session of  all  the  real  estate  to  the  heirs-at-law  or  de- 
visees.   [In  effect  April  IGth,  1880.] 

Delivery  of  possession— before  amdt.  1880,  at  end  of  ten  monthi 
from  first  publication  of  notice  to  creditors. 

Administratrix  not  to  dispose  of  property,  etc.— ^  CaL  471. 

ABTICLE  n. 
SKBEZZLmnEKT  ASTD  SUBSXNDEB  OF  FHOPEBTT  OF  THS  ESTATB. 

il496.  Embezzling  estate  before  grant  of  letters  testamentary. 
1459.  Citation  to  person  suspected  to  iiave  embezzled  estate,  etc. 
1460.  Refusal  to  obey  citation,  penalty  for,  and  for  embezzlement. 
May  be  compelled  to  disclose  by  imprisonment.   Liable  for 
.  ,^^  double  damages. 

i  1461.  Fersous  intrusted  with  the  estate  of  decedent  may  be  cited 
to  account. 

§  1458.  If  any  person,  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  alienates 
my  of  the  moneys,  goods,  chattels,  or  effects  of  a  de- 
cedent, he  is  chargeable  therewith  and  liable  to  an  ac- 
tion by  the  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
»^ted,  to  be  recovered  for  the  benefit  of  the  estate. 

Action  by  ezecntors,  etc.— for  conversion,  14  CaL  250;  29  Cal.  507: 
ireneraUy,  sees.  1452, 1460, 1581  rt  seq. 

§  1459.  If  any  executor,  administrator,  or  other  per- 
son interested  in  the  estate  of  a  decedent,  complains  to 
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the  Superior  Court,  or  a  judge  tliereof ,  on  oatb,  that  any 
person  is  suspected  to  have  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds*  contracts,  oi 
other  writings,  which  contain  evidences  of  or  tend  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any  lost  will,  the  said  court  or  judge  may  cite  such  per- 
son to  appear  before  such  court,  and  may  examine  him  on 
oatli  upon  the  matter  of  such  complaint.  If  sucb  peisoD 
is  not  in  the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited  and  examined 
either  before  the  Superior  Court  of  the  county  where  ho 
is  found,  or  before  the  Superior  Court  of  the  county 
where  the  decedent  dies,  or  wliere  letters   have  been 

? granted.    But  if,  in  the  latter  case,  he  appears  and  is 
ound  innocent,  his  necessary  expenses  must  be  allowed 
him  out  of  the  estate.    [In  effect  April  IGth,  1880.] 

Section  inapplicable— to  transactions  after  death  of  decedent,  THj' 
P.  Rep.  69. 

§  1460.  If  the  person  so  cited  refuses  to  appear  and 
submit  to  an  examination,  or  to  answer  such  interro^- 
tories  as  may  be  put  to  him,  touching  the  matters  of  the 
complaint,  the  court  may,  hy  warrant  for  that  purpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  tliat  ho  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tending  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,  the  court  may  make  an  order  re- 
quiring such  person  to  disclose  his  knowledge  thereof  to 
the  executor  or  administrator,  and  may  commit  him  to 
the  county  jail,  there  to  remain  until  the  order  is  com- 
plied with,  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writingi 
signed  by  the  party  examined,  and  filed  in  the  court. 
The  order  for  such  disclosure  made  upon  such  examina- 
tion shall  be  prima  facie  evidence  of  the  right  of  the  ex- 
ecutor or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof;  and  any  judgment  re- 
covered therein  must  be  for  double  the  value  of  the  prup* 
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erty  as  assessed  by  the  court  or  jury,  or  for  return  of  the 
property  and  damages  in  addition  thereto,  equal  to  the 
Talue  of  such  property.  In  addition  to  the  examination 
of  the  party,  witnesses  may  be  produced  and  examined 
on  either  side.  [In  effect  April  16th,  1880.] 
Oontempt— Bees.  1209, 1219. 

§  146X.  The  Superior  Court,  or  a  judge  thereof,  upon 
the  complaint,  on  oath,  of  any  executor  or  administrator, 
may  cite  any  person  who  has  been  intrusted  with  any 
part  of  the  estate  of  the  decedeut  to  appear  before  snch 
court,  and  require  him  to  render  a  full  account,  on  oatli, 
of  any  moneys,  goods,  chattels,  bonds,  accounts,  or  otber 
property  or  pax)ers  belonging  to  the  estate,  which  have 
come  to  bis  possession  in  trust  for  the  executor  or  ad- 
ministrator,  and  of  his  proceedings  thereon:  and  if  the 
person  so  cited  refuses  to  appear  and  render  such  ac- 
count, the  court  may  proceed  against  him  a9  provided  in 
the  preceding  section.    [In  effect  April  16th,  1880.] 
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CHAPTER  V. 

OF  THE  PROVISION    FOR   THE    SUPPORT 
OF  THE  FAlVrniY,  AND  OF  THE 


Art.  L  Or  thb  FBovisioir  for  thb  Support  ov  thx  Fak* 

ILY. 
IL    Or  THR  HOXBSTBAD. 

ARTICLE  L 
Or  THR  PROvisioir  roR  thr  Support  or  thr  Fajcii.t. 

1 1461.  Widow  anA  minor  children  may  remala  in  decedent's  house,  ete. 
I  146&.  All  nroperty  exempt  from  execution  to  be  set  ai>art  for  use  o( 
family. 

I14M.  May  make  extra  allowance. 
1467.  Payment  of  allowance. 
1468.  Property  set  apart,  how  apportioned  between  widow  and  chll> 
aren. 
I  1469.  Estate  less  tlian  fifteen  hundred  dollars  to  (iro  to  wife  and  child; 
those  less  than  three  thousand  to  be  summarily  adminis- 
tered. 
f  1470.  When  all  property  to  go  to  children. 

§  1464.  When  a  person  dies,  leaving  a  widow  or  minor 
children,  the  widow  or  children,  until  letters  are  panted 
and  the  inventory  is  returned,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing  apparel 
of  the  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  1880] 

Occnp3ring  homestead— until  letters  granted,  15  CaL  47:  rent  for, 
after  return  of  inventory,  BIy.  P.  Bep.  55. 

Household  furniture— mortgaged,  allotted  to  widow.  My.  P.  Bep. 
227. 

Other  personal  property— widow  has  not  control  of,  29  Gal.  513. 

Provisions  for  support— of  family,  sees.  1466, 1467. 

§  1465.  Upon  the  retpm  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the  court  may, 
on  its  own  motion,  or  on  petition  therefor,  set  apart  for 
the  use  of  tlie  surviving  husband  or  wife,  or,  in  case  of 
liis  or  her  death,  to  the  minor  children  of  tlie  decedent, 
all  the  property  exempt  from  execution,  including  tlie 
homestead  selected,  designated,  and  recorded;  provided^ 
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jucli  bomcstead  Avas  selected  from  the  common  property, 
or  from  the  separate  property,  of  tlie  persons  selecting 
or  joining  in  tbe  selection  of  the  same.  If  none  has  been 
selected,  designated,  and  recorded,  or  in  case  tljo  homestead 
was  selected  by  the  survivor  out  of  the  separate  property  of 
the  decedent,  the  decedent  not  having  joined  therein,  the 
court  must  select,  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  homestead  for  the  use  c>t  the  surviving 
husband  or  wife  and  the  minor  children;  or  if  there  be 
no  surviving  husband  or  wife,  then  for  the  use  of  tho 
poinor  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be 
no  common  property,  then  out  of  the  real  estate  belong- 
.ng  to  the  decedent.    [In  effect  April  IGth,  1880] 

Homestsad—natare  of  estate,  36  Cal.  11:  extent  of  33  Cal.  220;  37 
Cal.  17.);  47  Cal.  627:  residence  required,  52  Cal.  G2:),  (j3U:  when  right  not 
lianred,  M  Cal.  715. 

Setting  apart  homestead—^'  may  "  Interpreted  "  shall,"  My.  P.  Rep. 
86;  45Cal.6:)6:  duty  of  Judge,  35  Cal.  310.320:  45  Cal.  6  G:  lu  the  man- 
ner provldca  by  repealed  scctious,  47  Cal.  'O;  50  Cal.  5  5):  withdraws 
ft-om estate, 23 Cal.  101;  35 Cal. 310;  My.P.Iten.TO.lV);  Estato of  liarns. 
Feb.  28th,  1880,  5  Pac.  C.  L.  J.  4^:  subject  to  Incumbrances,  60  C  il.  644: 
wnen  right  not  waived,  50  Cal.  335:  order  of  sale  does  not  prevent,  61 
Cai^5aJ:  where  widow  marries  again,  4J  Cal.  64J;  4.j  Cal.  2o.>:  wliore 
paitnerehip  property,  31  Cal.  6(j5:  order  must  bo  recorded,  sec  I486' 
jorlsdictioii,  23  Cai.  417;  but  see  Superseded  Couuts.  sec.  7tito. 
money  as  substitute,  not  pennitte<l,  30  Cai.  105. 

Separate  property  of  person  selecting,  etc.— amdt.  1880:  compare 
MC.  1474,  and  60  Cal.  641. 

§  1466.  If  the  amount  set  apart  be  insufficient  for  the 
ftnpport  of  the  widow  and  children,  or  either,  tlie  court 
or  a  judge  thereof  must  make  sucli  reasonable  aUowancr 
out  of  the  estate  as  shall  be  necessary  for  the  mainte'.i- 
ance  of  the  family,  according  to  their  circumstances,  dur- 
ing the  progress  of  the  settlement  of  the  estate,  which, 
m  case  of  an  insolvent  estate,  must  not  be  li>ng('r  than 
one  year  after  granting  letters  testamentary  or  of  adminis- 
tration.    [In  effect  April  Itith,  1880.] 

Family  allowance  -marital  basis  for.  My.  F.  Rep.  1 :  maintenance  ae> 
eordin<r  to  circumstances,  3'J  Cal.  80. 

§  1467.  Any  allowance  made  by  the  court  or  judge,  in 
accordance  with  the  provisions  of  this  article,  must  be 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration;  and  any  such 
allowance,  whenever  made,  may,  in  the  discretion  of  the 
^urt  or  judge,  take  effect  from  the  death  of  the  decedent. 

S  1468.  When  property  is  set  apart  to  the  use  uf  the 
Willy,  in  accordance  with  the  provisions  of  this  chapter. 

CoDi  Civ.  Pboo.— 41. 
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if  the  decedent  left  a  widow  or  suryiviDg  husband,  and 
no  minor  child,  such  property  is  the  property  of  the 
widow  or  surviving  liusoand.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the  children,  if 
there  be  more  than  one.  If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 
children.  If  the  property  set  apart  be  a  homestead,  se- 
lected from  the  separate  property  of  the  deceased,  the 
court  can  only  set  it  apart  for  a  limited  period,  to  be 
designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  subject  to  such  order.  [Approved  February 
19th,  1881.] 
THiere  widow  baa  a  nuUntenanee— sec.  147C. 

§  1469.    If,  upon  the  return  of  the  inventory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefrom 
that  the  value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  and  if  there  be  a  Tvidow 
'or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  dece^ased.     Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.    If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  ana  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.      [In  effect  April  IGth, 
1880.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property 
BO  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880.] 
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ARTICLE  n. 
Of  thb  Hohestxad. 

I  1474.   Blffhts  of  survivor  to  homestead. 

I  1475.  Selected  and  recorded  liomesCead  set  off  to  person  entitled. 
Subsisting  liens  to  bo  paid  by  solvent  estate. 

S  1476.  Appraisers  to  carve  out  of  the  original,  exceeding  five  thou- 
sand dollars  in  value,  a  homestead,  and  report  the  same. 

S  1477.  Beport  of  the  appraisers.  Majority  and  minority,  which  may 
1)6  confirmed. 

S  1478.  Bay  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praiser.  Appeal. 

S  1479.  If  report  rejected,  other  appraisers  appointed.  If  again  re- 
jected, partition  suit  to  be  brought. 

S  1480.  Instead  of  dividing  the  homestead,  who  may  take  a  deed  there- 
of at  appraised  value. 

S  14S1.  If  no  homestead  is  selected  and  recorded  prior  to  death  of 
decedent,  one  may  be  petitioned  for. 

S  1483.  Court  to  directpartitionsultiutbeDistrict  Court,  when.  Pro- 
ceedings thereon. 

S  1483.  If  property  is  common  or  separate,  court  to  cause  appraise- 
ment and  admeasurement  to  be  made. 

S  1484.  New  appraisement,  when  ordered,  instead  of  deeding  prop- 
erty at  appraised  value,  public  sale  to  be  ordered,  when. 

S  1485.  Costs,  to  whom  chargeable.  Persons  succeeding  to  rights  of 
homestead  ownei-s  have  all  their  powers  aud  rights. 

S  I486.    Certified  copies  of  certain  orders  to  be  recorded. 

§  1474.  If  the  homestead  selected  by  the  husband  and 
"Wife,  or  either  of  them,  during  their  coverture,  and  re- 
corded while  both  were  living,  was  selected  from  the 
coniniunity  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  ot  the  same, 
it  vests,  on  the  death  of  the  husband  or  wife,  absolutely 
in  the  survivor.  If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
a  limited  period  to  the  family  of  tlie  decedent.  In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
ity contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code.     [In  effect  April  IGth,  1880.  J 

Homestead— generally,  and  setting  apart,  sec.  1465,  notes. 

Separate  property  of  person  selecting,  etc.— amdt.  1880. 

Sorvivorship  of  homestead— out  of  separate  property,  50  Cal.  539; 
changes  In  Codes.  52  Cal.  294;  before  such  changes,  49  Cal.  198;  and  see 
4  Cal.  268;  8  Cal.  507:  14  Cal.  472;  23  Cal.  415;  25  Cal.  114:  31  Cal.  526;  35 
CaL  320;  36  Cal.  16;  37  Cal.  176. 

§  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory 
appraised  at  not  exceeding  live  thousand  dollars  in  value. 
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or  wa«  previously  appraised  as  provided  in  tlie  Civil  Cod«^ 
and  sucli  appraised  value  did  not  exceed  that  sum,  the 
Superior  Court  must,  by  order,  set  it  off  to  the  persons  in 
wbom  title  is  vested  by  the  preceding  section.  If  there 
be  subsisting  liens  or  incumbrances  on  the  homestead,  the 
claims  secured  tliereby  must  be  presented  and  allowed  as 
otber  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the 
claims  so  secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  sufficient  for  that  purpose,  the 
claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed,  and  the  liensor  incumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for 
any  deficiency  remaining  after  such  payment.  [In  effect 
April  IGth,  1880.] 

Homestead  selected  daring  decedent's  lifetime— effect  of  settlor 
apart,  41  CaL  34. 

Liens  or  incumbrances— on  homestead,  former  effect  of  setting 
aiMurt  mortgaged  premises,  45  Cal.  436. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  five 
thousand  dollars,  the  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  home- 
stead was  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  exceeded  that  sum,  the  appraisers 
must  determine  whether  the  premises  can  be  divided 
without  material  injury,  and  if  they  find  that  they  can 
be  thus  divided,  they  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.  If  the  appraisers  find  that 
the  premises  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  maj^  make  an 
order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto.  [In  effect 
July  1st,  1874.] 

Appraisement-^enerally,  sec.  1444. 

§1477.  Any  two  of  the  appraisers  concurring  may  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the    i 
report.    A  dissenting  report  may  be  made  by  the  third    | 
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appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
by  tbe  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  X478.  "When  the  report  of  the  appraisers  is  filed,  tne 
court  must  set  a  day  for  hearing  any  objections  thereto, 
from  any  one  interested  in  the  estate.  Notice  of  tbe  hear- 
ing must  be  given  for  such  time,  and  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  tliat  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  appoint  new 
appraisers  to  examine  and  report  upon  the  liomestead, 
and  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  1st,  1874.] 

§§  1479, 1480, 1481,  1482,  1483,  1484  are  repealed.  [In 
effect  July  1st,  1874.] 

§  X485.  The  costs  of  all  proceedings  in  the  Superior 
Court  provided  for  in  this  chapter,  must  be  paid  by  the 
estate  as  expenses  of  administration.  Persons  succeed- 
ing by  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
botnesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by  law  on  the 
persons  whose  interests  and  rights  they  acquire.  [In  ef* 
feet  A^pnl  16th,  1880.] 

Cost  of  proceedings— payable  out  of  estate,  My.  P.  Bep.  158. 

§  X486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  oy  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  home- 
stead property  is  situated. 

Certifled  copy— recording,  see  sec.  1719. 
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CHAPTER  VI. 

OF  CLAIMS  AGAINST  THE  ESTATE. 

1490.  Notice  to  creditors.   Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  ana  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  witliiu  wliicli  claims  against  an  estate  most  l>e  presented. 

1494.  Claims  to  be  swoni  to,  and  wlieu  allowed,  to  bear  same  Inter- 
est as  judgments. 

S  1495.  Probate  judge  may  present  claim,  and  action  thereon^ 

S  1496.  Allowance  and  rejection  of  claims. 

S  1497.  Approved  claims  or  copies  to  be  filed.  Claims  secm:«d  by  liens 
may  be  described.   Lost  claims. 

§  1498.  Rejected  claims  to  be  sued  for  within  three  months. 

S  1499.  Claims  barred  by  Statute  of  Limitations.  When  and  who  pro- 
bate judge  may  examine. 

1500.  Claims  must  be  presented  before  suit. 

1501.  Time  of  liuiitatiou. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claun  in  part. 

1504.  Effect  of  judgment  against  executor. 

1505.  Execution  not  to  issue  after  death.   If  one  is  levied  the  prop- 
erty may  be  sold. 

S  1506.  What  judgment  is  not  a  Hen  on  real  property  of  estate. 

I  1507.  May  refer  doubtful  claims.   Effect  of  referee's  allowance  or 

rejection. 
S  1508.  Trial  by  referee,  how  confirmed  and  its  effect. 
§  1509.  Liability  of  executor,  etc.,  for  costs, 
f  1510.  Claims  of  executor,  etc.,  against  estate. 
I  1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  removed. 
S  1512.  Executor  to  return  statement  of  claims. 

§  1490.  Every  executor  or  administrator  must,  imme- 
diately after  Lis  appointment,  cause  to  be  published  in 
some  newspaper  of  the  county,  if  there  be  one,  if  not, 
then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  persons  having  claims  against  him  to  exhibit  them, 
with  the  necessary  vouchers,  to  the  executor  or  adminis- 
trator, at  the  place  of  his  residence  or  business,  to  be  speci- 
fied in  the  notice;  such  notice  must  be  published  as  often 
as  the  judge  or  court  shall  direct,  but  not  less  than  once 
a  week  for  four  weeks;  the  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.  In  case  snch 
executor  or  administrator  resigns,  or  is  removed,  before 
the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre* 
sentation. 

Fablication  of  notice— how  often,  §  1705. 


§  1491.  The  time  expressed  in  the  noticu  must  1>a  len 
month 3  after  its  Ilrst  puhUcatiira  when  t lie  estate  CKOcecU 
in  value  the  num  of  ten  thou9und  dollars,  and  four  months 
whvQ  it  does  not. 

FlKiiT«a  of  appraiument  piT«m— My.  P.  Sep.  W3, 

§  1492.  After  the  notice  Is  [ttven.  as  reijuired  hy  llie 
precediiiKSCCtion,  a  copy  thereof,  wichlhoaiiidavitof  due 
publication,  or  of  publication  uud  posting,  must  be  lilcd, 
and  uponsuchafBdavlcorother  testimony  to  tlio  satisfac- 
tion of  the  court,  nn  onler  or  decree  sbowinK  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  he  entered  in  the  minutes  and  recorded, 
Uiust  ho  made  hy  the  court. 

Affidavit  of  pnblicstion— ol  nUlce.Hci. 2010.3)11. 

§  1493.  All  claims  arisinguponcontracts,  Tvbether  the 
same  be  due,  not  due,  or  conlingent,  must  be  presented 
within  the  time  limited  in  the  notice,  and  any  claim  uot 
so  presented  is  harred  forever;  provided,  hoinecer,  that 
when  it  is  made  to  appear  hy  the  afliduvlC  of  the  claim 
ant,  to  the  satisfaction  of  tlio  court,  or  a  judge  thereof, 
that  the  claimant  had  no  notioo  as  provided  in  this  cliap- 
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§  1494.  Every  claim  which  is  due,  when  presented  to 
the  executor  or  administrator,  must  be  supported  by  the 
affidavit  of  tho  claimant,  or  some  one  in  his  behalf,  that 
the  amount  is  justly  due,  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  tliere  are 
no  offsets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  tho  claim  be  not  duo  when  presented,  or  be  contingent, 
the  particulars  of  such  claim  must  be  stated.  When  the 
allidavit  is  made  by  a  person  other  than  the  claimant,  he 
must  set  forth  in  tho  affidavit  tlie  reason  why  it  is  not 
mado  by  tho  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oaths.  The  executor 
or  administrator  may  also  require  satisfactory  vouchers 
or  i^roofs  to  bo  produced  in  support  of  the  claim.  If  the 
estate  be  insolvent,  no  greater  rate  of  interest  shall  be 
allowed  upon  any  claim  after  the  first  publication  of  no- 
tice to  creditors  than  is  allowed  on  judgments  obtained  in 
the  Superior  Court.    [In  effect  April  IGth,  1880.] 

Every  claim— signification,  see  under  Claim*  sec  1493js:  on  mort< 
gage  or  lien,  see  sec.  1500  and  note. 

Affidavit— by  person  other  than  claimant,  formerly  held  Improper 
14  Cal.  17»;  need  of,  18  Cal.  422. 

Section— when  not  to  be  invoked,  42  Cal.  174. 

Oontingent  claim— see  18  Cal.  422;  49  Cal.  111. 

Interest— on  claim,  14  Cal.  172:  waiver  of.  My.  P.  Rep.  235:  on  judsf 
ment  agrainst  administrator,  lu  Cal.  98:  where  Judgment  on  rejected 
claim,  18  Cal.  376. 

Insolvent  estate— rate  of  interest  restricted.  My.  P.  Bep.  55. 

§  1495.  Any  judge  of  a  Superior  Court  may  present 
a  claim  against  the  estate  of  a  decedent  for  allowance 
to  the  executor  or  administrator  thereof,  and  if  the  ex- 
ecutor or  administrator  allows  tho  claim,  he  must  in 
writing  designate  some  other  judge  of  tho  Superior  Court 
of  tho  same  or  an  adjoining  county,  who,  upon  the  pre- 
sentation of  such  claim  to  him,  is  vested  with  power  to 
allow  or  reject  it,  and  the  judge  presenting  such  claim,  in 
case  of  its  rejection  by  the  executor  or  administrator,  or 
by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
right  to  sue  in  a  proper  court  for  its  recovery  as  other  per- 
sons have  when  their  claims  against  an  estate  are  rejected. 
[In  effect  April  IGth,  1880.] 

§  1496.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or 
rejection,  with  the  day  and  date  thereof.  If  he  allow  ths 
claim,  it  must  be  presented  to  a  judge  of  the  Superioi 
Court  for  his  approval,  who  must  in  the  same  manner  in* 
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dorse  upon  it  bis  allowance  or  rejection.  If  the  executor 
or  administrator,  or  the  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  or  rejection  for  ten  days  after  tbe 
claiin  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
be  made  by  a  notary,  the  certilicate  of  such  notary,  un- 
der seal,  shall  be  prima  ^acie  evidence  of  such  presenta- 
tion and  the  date  thereof.  If  the  claim  be  presented  to 
the  executor  or  administrator  before  the  expiration  of  tlie 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  ^nd  by  the  judge,  after  the  expiratiou  of 
such  time.  If  the  claim  be  payable  iu  a  particular  kind 
of  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency.    [In  effect  April  IGth,  1880.] 

Allo'wance  of  claim— by  executor,  verbal  not  enouf^h,  46Cal.  154: 
bv  one  administrator,  sufficient,  24  Cal.  4')1:  by  judge.  49  Cal.  l.')4;  on 
mortgage,  effect  of,  G  Cia.412;  generally,  effect  of,  18  Cal.  422;  26  Cai.  421. 

Rejection  of  claim— by  executor's  inaction,  34  Gal.  224:  by  Jud^e, 
finrouuds,  22  Cal.  99:  further  proofs  before,  23  Cal.  363. 

§  1497.  Every  claim  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  a  judge  of  the  Superior 
Court,  or  a  copy  thereof,  as  hereinafter  provided,  must, 
within  thirty  days  thereafter,  be  filed  in  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  i')aid  in  due  course  of  administration.  If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  must  accompany  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claiin  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
which  has  been  recorded  in  the  office  oi  tlicfi  recorder  of 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  be 
filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.  A  brief  description  of  every  claim  tiled  must  be 
entered  by  the  clerk  in  the  register,  showing  the  name  of 
the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.  [In  effect  April  16th, 
1880.] 
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Allowed  claim-status  of,  6  Cal.  666;  23  Cal.  363;  46  CskL  315;  49  CaL 
152:  not  interest  bearing.  My.  F.  Bep.  125. 

Filing  claim— omission,  when  does  not  bar,  24  Cal.  491:  proTisioD 
merely  directory,  46  Cal.  304. 

Claim  secured  by  mortgage,  etc.— see  sec.  1500  and  note,  and  see  \ 
27  Cal.  350. 

§  1498.  When  a  claim  is  rejected  either  "by  the  exec-  \ 
utor  or  administrator,  or  a  judge  of  the  Superior  Court,  i 
tlio  holder  must  bring  suit  in  the  proper  court  against  tho  ] 
executor  or  administrator  within  three  months  after  the  | 
date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  shall  be 
forever  barred.    [In  effect  April  IGth,  1880.] 

Time  for  bringing  suit— sec.  1501 ;  2  Cal.  385;  19  Cal.  85;  34  CaL  225. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or 
administrator,  or  by  a  judge  of  the  Superior  Court,  whicli 
is  barred  by  the  Statute  of  Limitations.  When  a  claim 
is  presented  to  a  judge  for  his  allowance,  ho  may,  in  his 
discretion,  examino  the  claimant  and  others  on  oath,  and  | 
hear  any  legal  evidence  touching  the  validity  of  the 
claim.    [In  effect  April  IGth,  1880.] 

Statute  of  Limitations— sees.  335-363:  object  of,  sec.  353:  to  nrolon; 
period.  19  Cal.  85;  and  time  ot  vacancy  immaterial,  10  Cal.  386:  va- 
cancy In  administration  does  not  affect,  sec.  1501  and  note:  on  judg- 
ment against  decedent,  19  Cal.  97:  allowance  of  barred  claim,  not 
binding,  23  Cal.  3<}3:  note  for  outlawed  debt,  when  valid,  50  CaL  517: 
wlien  debt  barred,  51  Cal.  215. 

§  1500.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  lirst  pre- 
sented to  the  executor  or  administrator,  except  in  the  fol- 
lowing case :  an  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  the  same  against  tho  pro[>- 
erty  of  the  estate  subject  thereto,  where  all  recourse 
against  any  other  property  of  the  estate  is  expressly 
waived  in  the  complaint;  but  no  counsel  fees  shall  he 
recovered  in  such  action  unless  such  claim  bo  so  pre- 
sented.    [In  effect  March  15th,  187G.] 

No  action  on  claim— without  presentation,  38  Cal.  3:  claim  barred 
but  not  extinguished,  50  Cal.  145. 

Mortgage  or  lien,  presentation  of  claim  on— need  of,  6  CaL  3S6; 
24Cal.4J9;  27  Cal.  860;  48  Cal.  154,  222;  52  Cal.  232:  effect  of  faUure.M 
bar,  etc.,  see  last  subhead,  and  lOCal.555;  21  Cal. 67;  42  Cal. 493;  50Cal. 
145;  Hib.  8.  &  L.  Soc.  r.  Jordan,  May  19tb,  1880;  5  Pac.  C.  L.  J.S91: 
objection  too  late,  28  Cal.  588:  subsequent  proceedings,  sec.  156"9:  21 
Cal.  24;  24  cal.  499;  47  Cal.  154:  unnecessary,  where  no  relief  askM 
against  estate,  42  Cal.  179;  45  Cal.  4a3:  changes  in  statut^^,  see  Hib.  S. 
&  L.  Soc.  V.  Jordan,  May  19th,  1880;  5  Pac.  C.  L.  J.  391. 

§  1501.  The  timo  during  which  there  shall  bo  a 
vacancy  in  the  administration  must  not  bo  included  ia 
any  limitations  herein  prescribed. 
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Period  of  vacancy— in  administration,  not  counted,  10  Cal.  986;  19 

ai.  85. 

§  1502.  If  an  action  is  pending  against  the  decedent 
t  the  time  of  his  death,  the  plaintiff  must  in  like  manner 
(resent  his  claim  to  the  executor  or  administrator  for 
ilowance  or  rejection,  authenticated  as  required  in  other 
ases;  and  no  recovery  shall  be  had  in  the  action  unless 
»roof  be  made  of  the  presentations  required. 

Action  pending  at  death— where  death  after  verdict,  claim  need 
lotbe  presented,  50  Cal.  42,  and  see  sec.  15U6:  non-presentation  of  claim, 
•bjection  waived.  My.  P.  Bep.  Gl;  52  Cal.  225. 

§  1503.  "Whenever  any  claim  is  presented  to  an  exec- 
itoT  or  administrator,  or  to  a  judge,  and  ho  is  willing  to 
tUow  the  same  in  part,  he  must  state  in  his  indorsement 
iLe  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
k>  accept  the  amount  allowed  in  satisfaction  of  his  claim, 
tie  shall  recover  no  costs  in  any  action  therefor  brought 
igainst  the  executor  or  administrator,  unless  he  recover  a 
zreater  amount  than  that  offered  to  be  allowed.  [In  effect 
April  16th,  1880.J 

Claim— sec.  1493n. 

§  1504.  A  judgment  rendered  against  an  executor  ox 
administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,  only  establishes  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by 
the  executor  or  administrator  and  a  judge;  and  the  judg- 
ment must  be  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to 
he  due.  A  certified  transcript  of  the  original  docket  of 
the  judgment  must  be  filed  among  the  papers  of  the 
estate  in  court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  the  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment.    [In  effect  April  ICth,  1880.] 

Judgment  against  executor,  etc.— by  default,  9  Cal.  136:  where  a^ 
tacbment,  29  Cal.  359:  50  Cal.  365,367:  interest,  18  Cal.  377:  where  de> 
lendauts  are  Joint  obligors,  see  under  next  note. 

Payable  in  due  coarse  of  administration— proper  form  of  judg* 
ineQt,29  Cal.  363:  32  Cal.  396;  34  Cal.  228:  but  absence  not  injurious,  ( 
pu.  127;  13  Cal.  136:  on  death  of  one  of  several  Joint  obligors,  42  Cal. 
131;  60  CaL530;  amendment  of  Judgment  where  personal,  46  Cal.  304. 

No  execution  issuable— on  Judgment,  32  CaL  376;  34  CaL  224;  38  CaL 

§  1505.  When  any  judgment  has  been  rendered  for  or 
ftgainst  the  testator,  intestate  in  his  lifetime,  no  execution 
Bhall  issue  thereon  after  his  death,  except  as  provided  in 
Bection  six  hundred  and  eighty-six.    A  judgment  against 
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the  decedent  for  tbe  recovery  of  money  must  be  presented 
to  the  executor  or  administrator  like  any  other  claim.  If 
execution  is  actually  levied  upon  any  property  of  the 
decedent  before  his  death,  the  same  may  be  sold  for  the 
satisfaction  thereof;  and  the  officer  making  the  sale  must 
account  to  the  executor  or  administrator  for  any  surplna 
in  his  hands.  A  judgiuent  creditor  having  a  judgment 
which  was  rendered  against  the  testator  or  intestate  in 
his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like 
manner  and  with  like  effect  as  if  the  judgment  debtor 
were  still  living.    [In  effect  March  28£h,  1874.] 

Application  of  section— to  foreclosure  of  mortgage,  9  CaL  127. 43S; 
U  Cal.  C40. 

Judgxnent  against  decedent— limitation  of,  19  Cal.  97:  claim  on, 
when  may  be  presented  by  absent  creditor,  22  Cal.  95. 

Sold  for  the  satisfaction  thereof— q^enerally,  37  Cal.  143:  wliere  ex- 
ecution void,  no  satisfaction,  52  Cal.  345. 

§  1506.  A  judgment  rendered  against  a  decedent,  dy- 
ing after  verdict  or  decision  on  an  issue  of  fact,  but  before 
judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

§  1507.  If  the  executor  or  administrator  doubts  the 
correctness  of  any  claim  presented  to  him,  he  may  enter 
Into  an  agreement,  in  writing,  with  the  claimant,  to  refer 
the  matter  in  controversy  to  some  disinterested  person, 
to  be  approved  by  the  Superior  Court,  or  a  judge  thereof. 
Upon  liling  the  agreement  and  approval  of  such  court  or 
judge,  in  the  office  of  the  clerk  of  the  court  for  the  county 
in  which  the  letters  testamentary  or  of  administration 
were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so 
selected;  or,  if  the  parties  consent,  a  reference  may  be  had 
in  the  court;  and  the  report  of  the  referee,  if  confirnied, 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been 
allowed  or  rejected  by  tlie  executor  or  administrator  and 
judge.    [In  eifect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the  mat- 
ter, and  make  his  report  thereon  to  the  court  in  which  his 
appointment  is  entered.  The  same  proceedings  shall  be 
had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subject 
to  the  same  control,  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  costs^ 


98  CLAIMS  AGAINST  ESTATE.  §§  1509- 12 

s  in  actions  a^inst  executors  or  administrators,  and  the 
idgment  of    the  court  thereon  shall  be  as  valid  and 
ffectnal,  in  all  respects,  as  if  the  same  had  been  rendered 
n  a  snit  commenced  by  ordinary  process. 
Befereace— sees.  638-645. 

§  1509.  When  a  judgment  is  recovered,  with  costs, 
gainst  any  executor  or  administrator,  he  shall  be  indi- 
:iduallv  liable  for  such  costs,  but  they  must  be  allowed 
dm  in  his  administration  accounts,  unless  it  appears  that 
be  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 
Object  of  section— 6  CaL  169. 
Allowed  him  in  his  adzninistration  accounts— C  Cal.  669. 

§  1510.  If  the  executor  or  administrator  is  a  creditor 
)f  the  decedent,  his  claim  duly  authenticated  by  affidavit 
nnst  be  presented  for  allowance  or  rejection  to  a  judge  of 
he  Superior  Court,  and  its  allowance  by  the  judge  is 
mfficient  evidence  of  its  correctness,  and  must  be  paid  as 
>ther  claims  in  due  course  of  administration.  If,  how- 
ever, the  judge  reject  the  claim,  action  thereon  may  be 
wA  against  the  estate  by  the  claimant,  and  summons 
must  be  served  upon  the  judge,  who  may  appoint  an 
attorney,  at  the  expense  of  the  estate,  to  defend  the 
M^ion.  If  the  claimant  recover  no  judgment,  he  must 
fay  all  costs,  including  defendant's  reasonable  attorney's 
fees,  to  be  Hxed  by  the  court.  [In  effect  April  IGth, 
1880.] 

Claim  of  executor,  etc.-HSOIe  difference  from  that  of  ordinary  cred- 
itor, lo  CaL  482. 

Time  for  presentation— same  as  for  other  claims,  10  Cal.  482;  16  CaL 

^  1511.  If  an  executor  or  administrator  neglects,  for 
two  months  after  his  appointment,  to  give  notice  to  cred- 
itors, as  prescribed  by  this  chapter,  the  court  must  revoke 
liis  letters,  and  appoint  some  other  person  in  his  stead, 
dually  or  the  next  in  order  entitled  to  the  appointment. 

§  1512.  At  the  same  time  at  which  he  is  required  to 
leturn  his  inventory,  the  executor  or  administrator  must 
also  return  a  statement  of  all  claims  against  the  estate 
^Uich  have  been  presented  to  him,  if  so  required  by  the 
jourt,  or  a  judge  thereof,  and  from  time  to  time  thereafter 
B©  must  present  a  statement  of  claims  subsequently  pre- 
sented to  him,  if  so  required  by  the  court,  or  a  judge  there- 

i  i}^  ^^^  '^^^^  statements  he  must  designate  the  names 
Of  the  creditors,  the  nature  of  each  claim,  when  it  be- 

CoDB  Civ.  pboo.- 
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came  due,  or  will  become  due,  and  whether  it  was  allowed 
or  rejected  by  him.    [In  effect  April  16th,  1880.  ] 
Statement  of  claims— claim  generally,  sec.  1493n. 

§  1513.  If  there  be  any  debt  of  the  decedent  bearing 
Interest,  whether  presented  or  not,  the  executor  or  admin- 
istrator may,  by  order  of  the  court,  pay  the  amount  then 
accumulated  and  unpaid,  or  any  part  thereof,  at  anytime 
when  there  are  sufficient  funds  properly  applicable  there- 
to, whether  said  claim  be  tben  due  or  not;  and  interest 
shall  thereupon  cease  to  accrue  upon  the  amount  so  paid. 
This  section  does  not  apply  to  existing  debts,  unless  the 
creditor  consent  to  accept  the  amount.  [In  effect  July 
1st,  1874.  J 

Interest— see.  1494n:  stopping.  My.  P.  Kep.  239. 

Without  presentation  of  claim— pledge  redeemed,  liy.  P.  Bep.  n> 

Payment  of  debtt  of  estate— generally,  sec  164S  ei  seq. 


i 
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CHAPTER  Vn. 

OF  BAI<I!S  AND  CONVEYANCES  OF  PROF- 
ERTT  OF  DECEDENTS. 

Abt.  L  8AI.E8  iir  Obnbral. 

n.  Bai.es  of  Personal  Property. 

in.  SuKMART  Sales  of  Mines  and  Mnmro  IHtbrssts. 

IV.  Sales  of  Real  Estate.  Intebbsts  thsbbut,  and 

CONFIRUATION  THEREOF. 

abticle  l 

Sales  in  General. 

1518.  Personal  estate  first  cliarsreable.   Real  estate,  when  sold. 
1517.  No  sales  valid  except  by  order  of  Superior  Court. 
1513.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order,  and  sale  must  be  had  when  it  Is  possi- 
ble to  do  so. 

§  1516.  All  the  property  of  a  decedent  sball  be  charee- 
abTe  with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  aomlnistratlon,  and  the  allowance  to  the  fam- 
ily, except  as  otherwise  provided  in  this  Code,  and  in  the 
Civil  Code.  And  the  said  property,  personal  and  real, 
may  be  sold  as  the  court  may  direct,  m  the  manner  pre- 
scribed in  this  chapter.  There  shall  be  no  priority  as 
between  personal  and  real  property  for  the  above  pur- 
poses.   [In  effect  July  1st,  1874.  J 

AU  property  chargeable  for  debts,  etc.— Civil  Code,  sec.  1358:  order 
of  appropriation,  Civil  Code,  sec.  1359. 

Personal  and  real  property— appropriated  without  distinction,  see 
sec.  1563. 

Sold  as  the  court  may  direct— sec  1517. 

§  1517.  No  sale  of  any  property  of  an  estate  of  a  dece- 
dent is  valid  unless  made  under  order  of  the  Superior 
Court,  except  as  otherwise  provided  in  this  chapter.  All 
sales  must  be  under  oath  reported  to  and  contirmed  by 
the  court  before  the  title  to  the  property  sold  passes.  [In 
effect  April  IGth,  1880.] 

Restrictive  language  of  section— 9  Cal.  127. 

_  Sales  to  which  section  inapplicable— 14  Cal.  643;  18  Gal.  291;  21 

Cal.  24. 

Sales  by  executors— of  real  property,  49  Cal.  490:  under  will,  60  CaL 
B7;  where  brolcer  employed,  My.  P.  Rep.  86. 
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§  1518.  All  petitions  for  orders  of  sale  mnst  be  in  writ- 
ing, setting  fortli  tlie  facts  showing  the  sale  to  be  neces- 
sary, and,  upon  the  hearing,  an^  person  interested  in  the 
estate  may  file  his  written  objections,  which  must  be 
heard  and  determined.  A  failure  to  set  forth  the  facts 
showing  tlie  sale  to  be  necessary  will  not  invalidate  the 
subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  the 
necessity  be  stated  in  the  order  directing  the  sale.  [Id 
effect  July  1st,  1874.] 

Lrregalarity  in  sale— no  collateral  attack  for,  22  CaL  266. 

§  1519.  When  it  appears  to  the  court  that  the  estate  is 
insolvent,  or  tliat  it  will  require  a  sale  of  all  the  property 
of  the  estate  of  everv  character,  to  pay  the  family  allow- 
ance, expenses  of  aaministration,  and  debts,  tbere  need 
be  but  one  petition  filed,  but  one  order  of  sale  made,  and 
but  one  sale  had,  except  in  the  case  of  perishable  property, 
which  may  be  sold  as  provided  in  section  fifteen  hundred 
and  twenty-two.  The  court,  when  a  petition  for  the  sale 
of  any  property  for  any  of  the  purposes  herein  named  is 
presented,  must  inquire  fully  iuto  the  probable  amount 
required  to  make  all  such  payments,  and  if  th'ere  be  no 
more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In 
such  case  the  petition  must  set  forth  substantially  the 
facts  required  by  section  fifteen  hundred  and  thirty-seven. 
[In  effect  April  IGth,  1880.] 

Orders— fi^eneraily,  hi  probate  matters,  sec.  1704. 

One  petition— for  realty,  sale  of  personalty  on,  sees.  1596, 1639. 

ARTICLE  n. 
Sales  ot  Psssonal  Fbopbrtt. 

1522.  Perishable  and  depreciating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 

1524.  Partnership  interests  and  choses  in  action,  how  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

1526.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  administrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
and  other  personal  property  likely  to  depreciate  in  value, 
or  which  will  incur  loss  or  expense  by  being  kept,  and  so 
much  other  personal  property  as  may  be  necessary  to  pay 
the  allowance  made  to  the  family  of  the  decedent.  The  or- 
der for  the  sale  may  be  made  without  notice;  but  the  exec- 
utor, administrator,  or  special  administrator  is  responsible 
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for  the  property,  unless,  after  making  a  sworn  return  and 
on  a  proper  showing,  the  court  shall  approve  the  sale 

Petition— sec.  1518. 

Order  for  the  sale— sec.  1525. 

§  1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment,  or 
for  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for  an 
order  to  sell  so  much  of  the  personal  property  as  may  be 
necessary  therefor.  Upon  filing  his  petition,  notice  of  at 
least  five  days  must  be  given  of  the  hearing  of  the  appli- 
cation, either  by  posting  notices  or  by  advertising.  He 
may  also  make  a  similar  application  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and 
sale  thereof  is  necessary.  If  it  appear  for  the  best  inter- 
ests of  the  estate,  he  may,  at  any  time  after  iiling  the  in- 
ventory, in  like  manner,  and  after  giving  like  notice,  ap- 
ply for  and  obtain  an  order  to  sell  the  whole  of  the  per- 
sonal property  belonging  to  the  estate,  whether  necessary 
to  pay  debts  or  not.    [In  effect  April  16th,  1880.] 

Notice  by  advertising— see  sec.  1705. 

§  1524.  Partnership  interests  or  interests  belonging  to 
any  estate  by  virtue  of  any  partnership  formerly  exist- 
ing, interests  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
the  estate.  Before  confirming  the  sale  of  any  partnership 
interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  tne  county  and  able  to 
be  present  in  court. 

Partnership  interest— sec.  1585. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay 
the  debts  or  family  allowance,  the  court  or  iudgo  must  or- 
der it  to  be  made.  In  making  orders  and  sales  tor  the  pay- 
ment of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  the  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct.  [In 
effect  July  1st,  1874.] 

Special  bequest— sold  for  debts,  48  Cal.  191. 
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§  1526.  The  sale  of  personal  property  must  be  made  at 
poDlic  auction  for  such  money  or  currency  as  the  court 
may  direct,  and  after  public  notice  given  for  at  least  ten 
days  by  notices  posted  in  three  public  places  in  the  county, 
or  by  publication  in  a  newspaper,  or  both,  c6ntainins  the 
time  and  place  of  sale,  and  a  brief  description  of  the 
property  to  be  sold,  unless  for  good  reason  shown  the 
court,  or  a  judge  thereof,  orders  a  private  sale  or  a  shorter 
notice.  Public  sales  of  such  property  must  be  made  at 
the  courMiouse  door,  or  at  the  residence  of  the  decedent, 
or  at  some  other  public  place ;  but  no  sale  shall  be  made 
of  any  personal  property  which  is  not  present  at  the  time 
of  sale,  unless  the  court  otherwise  order.  [In  effect  April 
IGth,  1880.] 

Sale  of  personal  propertr— on  insufficieut  notice,  at  least  ToldaUe* 
l7Cal.340. 

Pablic  sale— private,  objectionable,  12  Cal.  191. 

Notice  hj  posting— required  vrhen,  17  CaL  340. 

ABTICLE  m. 
SUMMARY  Sales  ov  Mines  and  Mining  Intbsbsts. 

i  1529.  Mines  may  be  sold,  how. 

I  1530.  Petition  for  sale,  who  may  file  and  what  to  contain. 

I  1531.  Order  to  show  cause,  how  mado  and  on  what  notice. 

1532.  Order  of  sale,  when  and  how  made. 

1533.  Further  proceedings  to  conform  to  articles  two  and  four. 

§  1529.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists  in  whole  or 
in  part  of  mines,  or  interests  in  mines,  such  mines  or  in- 
terests may  be  sold  under  the  order  of  the  court  haying 
jurisdiction  of  the  estate,  as  hereinafter  provided.  [Ib 
effect  April  IGth,  1880.] 

§  1530.  The  executor  or  administrator,  or  any  heir^t- 
law,  or  creditor  of  the  estate,  or  any  partner  or  member 
of  any  mining  company,  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  peti- 
tion, in  writing,  setting  forth  the  general  facts  of  the 
estate  being  then  in  duo  course  of  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which 
it  is  desired  to  sell,  and  particularly  the  condition  and 
situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  such  interests  or  shares  are  held, 
and  the  grounds  upon  which  the  sale  is  asked  to  be  made. 
[In  effect  April  IGth,  1880.] 

Petition  for  sale  of  stocks— disregarding  surplusage  in,  22  CaL  286: 
petition  for  sale,  genei*aily,  sec.  1518. 
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Condition  of  the  mining  interests— petition  defective  for  not  de^ 
scribing,  see  Estate  of  Boland,  July  21st,  1880, 6  Fac.  C.  L.  J.  708. 

§  1531.  Upon  the  presentation  of  such  petition*  the 
court,  or  a  judge  thereof,  must  make  an  order  directing 
all  persons  interested  to  appear  before  such  court,  at  a 
time  and  place  specitied,  not  less  than  four  or  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mine,  mining  interests, 
shares,  or  stocks,  as  are  set  forth  in  the  petition  and  belong* 
ing  to  the  estate.  A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  published  at  least  four  successive 
weeks  in  such  newspaper  as  such  court  or  judge  shall 
specify.  If  all  persons  interested  in  the  estate  signify  in 
writing  their  assent  to  such  sale,  the  notice  may  be  dis- 
pensed with.     [In  effect  April  IGth,  1880.J 

Pablication  of  notice— sec.  1705. 

Seasonable  notice— of  sale  of  stocks,  construed,  22  Cal.  266. 

§  1532.  If.  upon  hearing  the  petition,  it  appears  to  the 
satisfaction  of  the  court  that  it  is  to  the  interest  of  the 
estate  that  such  mining  property  or  interests  of  the 
estate  should  be  sold,  or  that  an  immediate  sale  is  neces- 
sary in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners,  or  tenants  in  common,  such  court  must 
make  an  order  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
after provided.    [In  effect  April  16th,  1880.] 

§  1533^  After  the  order  of  sale  is  made,  all  further 
proceedings  for  the  sale  of  such  mining  property,  and  for 
the  notice,  report,  and  confirmation  thereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this 
chapter. 

ARTICLE  IV. 
Thb  SAI.E  ov  Bbal  Estate,  Interests  therein,  and  Con- 

EIBMATION  thereof. 

S 1836.  To  sell  real  estate,  when. 

S  1537.  Verified  petition  for  sale,  what  to  contain  and  to  what  It  may 

refer. 
I  1&38.  Order  to  persons  Interested  to  appear. 
S  1539.  Copy  to  be  served,  assent  prlven,  or  publication  made. 
S 1540.  Hearing  after  proof  of  service.   Presentation  of  claims. 
S  1541.  Administrator,  executor,  and  witnesses  may  be  examined. 
§  1542.  To  sell  real  estate  or  any  part,  when. 
S 1543.  Order  of  sale,  when  to  be  made. 


§  1536  SALES  AND  CONVEYANCES.  COO 

S  1544.  What  the  order  of  sale  must  contain.   May  be  at  public  or  pri- 

S  1545.  Interested  persons  may  apply  for  order  of  sale.    Form  of  pe- 
tition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice.    Bids,  when 
and  how  received. 

I  1550.  Ninety  per  cent,  of  appraised  value  must  be  offered. 

S  1551.  Purchase-money  on  sale  on  credit,  how  secured. 

I  1552.  Hearing  and  setting  aside  sale,  and  when  resale  may  be  ordered. 

§  1553.  May  file  objections,  when  and  who. 

S  1554.  When  order  of  confirmation  is  to  be  made  and  when  not. 

S  1555.  Conveyances. 

!)  1556.  Order  of  confirmation,  what  to  state. 

'i  1557.  Sale  may  be  postponed. 

!  I  1558.  Notice  of  postponement. 

I  1559.  Sale  of  real  estate  to  pay  legacies. 

1  15(i0.  Where  payment  of  deots,  etc..  provided  for  by  will. 
I   1561.  Sale  without  order.    May  require  security. 

1562.  Where  provision  by  will  insufficient. 

1563.  Estate  subject  to  debts,  etc. 

I  1564.  Contribution  among  legatees. 

I  1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

I  1566.  ConditiOAS  of  sale. 

15G7.  Purchaser  to  give  bond. 
I  1568.  Executor  to  assign  contract. 
!   1569.  Sales  by  executors  or  administrators  of  lands  under  mortgage 

or  lien. 
S  1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the  lands. 

His  receipt  to  the  amount  of  his  claim  a  valid  payment. 
' ;  1571.  Administrator  and  executor  liable  for  misconduct  in  sale. 
i  1572.  Fraudulent  sales. 
I  1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  apply. 

1575.  Account  of  sale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

§  1536.  When  a  sale  of  property  of  the  estate  is  nec- 
essary to  pay  the  allowance  of  the  family,  or  the  debts 
outstanding  against  the  decedent,  or  the  debts,  expenses, 
or  charges  of  administration,  or  legacies,  the  executor  or 
administrator  may  also  sell  any  real  as  well  as  personal 
property  of  the  estate  for  that  purpose,  upon  the  order  of 
the  court;  and  an  application  for  the  sale  of  real  jiropeTty 
may  also  embrace  the  sale  of  personal  property.  [In 
effect  April  16th,  1880.] 

Sale  of  realty— authorized,  sec.  1516:  interest  under  contracts  may 
be  included,  sec.  1565:  additional  bond  on,  sec.  1389  and  note. 

Legislative  enactments— as  to  real  estate  sales,  when  unconstltii* 
tional,  39  Cal.  179;  50  Cal.  388. 

Substantial  compliance  with  statate— sufficient,  16  Csd.  473. 

Debts  outstanding  against  the  decedent— proof  of  existence,  46 
Cal.  315:  objection  that  estate  not  chargeable,  not  to  be  raised  collat* 
erally,49  Cal.  497:  cover  mortgage  by  married  woman  to  secnrehoS' 
band^s  debt.  My.  P.  Bep.  184. 

EzpenP's  of  administration— sale  for.  33  Cal.  658. 
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§  1537.  To  obtain  such  order  for  the  sale  of  real  prop- 
erty, be  must  present  a  verified  petition  to  the  Superior 
Court,  or  a  judgd  thereof,  setting  forth  the  amount  of  per- 
sonal estate  tliat  has  come  to  liis  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent,  as  far  as  can  be  ascertained 
or  estimated;  the  amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses,  and  charges  of  adminis- 
tration already  accrued,  and- an  estimate  of  what  will  or 
may  accrue  during  the  administration;  a  general  descrip- 
tion of  all  the  real  property  of  which  the  decedent  died 
seized,  or  is  which  he  had  any  interest,  or  in  which  the 
estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  and  de- 
visees, if  any,  and  of  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner.  If  any  of  the  matters  here 
enumerated  cannot  be  ascertained,  it  must  be  so  stated  in 
the  petition;  but  a  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent 
proceedings,  if  the  detect  be  supplied  by  the  proofs  at  the 
hearing,  and  the  general  facts  showing  such  necessity  be 
stated  in  the  decree.     [In  effect  April  ICth,  1880.] 

Verified  petition— want  of  verification,  held  fatal  In  Estate  of  Bo« 
land,  July  21st,  1880, 5  Pac.  C.  L.  J.  708:  when  by  any  other  person,  sec. 
1645:  for  sale  of  property  generally,  sec.  lol5:  contents  of.  16  Cal.  473: 
20  Cal.  288;  Richardson  v.  Musser,  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  70,  and 
see  next  note:  where  sale  to  meet  expenses  of  administration, 33  CaL 
658;  36  Cal.  687. 

Jurisdictional  facts— nature,  and  need  of  statlnc:,  13  Cal.  562;  18  Cal. 
*73:  19  Cal.  189, 397;  20  Cal.  288;  50  Cal.  388;  Estate  of  boland,  July  21st, 
1880, 5  Pac.  C.  L.  J.  708:  redundant  matter  may  be  rejected,  19  Cal.  189. 

Description  of  real  property— 19  Cal.  189. 

Condition  of  property— must  be  set  forth  In  petition,  20  Cal.  288{ 
61  Cal.  563;  Estate  of  Boland,  July  2Ist,  1880, 5  Pac.  C.  L.  J.  708. 

Reference  to  inventory— sufQcient,  36  Cal.  687. 

Subsequent  proceedings  not  invalidated— provisions  inapplicable, 

when,  51  Cal.  563 :  by  defects  and  irregularities  not  j  urisdlctional,  16  Cal. 
173. 

§  1538.  If  it  appears  to  the  court  or  judge,  from  such 
♦  petition,  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  purposes  and  reasons 
mentioned  in  the  preceding  section,  or  any  of  them,  such 
petition  must  be  filed  and  an  order  thereupon  made, 
directing  all  persons  interested  in  the  estate  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
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not  be  granted  to  the  executor  or  administrator  to  sell  bo 
much  of  the  real  estate  of  the  decedent  as  is  necessary. 

Neoeisity  for  sale— 33  Cal.  666:  held  that  personal  property  most  be 
Inadequate,  20  Cal.  288;  but  now,  see  sec.  1516 
PnrpoMi,  etc.— or  any  of  them,  36  CaL  690. 

§  1539.  A  copy  of  the  order  to  show  cause  must  be 
personally  served  on  all  persons  interested  in  the  estate, 
any  general  guardian  of  a  minor  so  interested,  and  any 
legatee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
are  residents  of  the  county,  at  least  ten  days  before  tbe 
time  appointed  for  hearing  the  petition,  or  bo  x)ublished 
four  successive  weeks  in  such  newspaper  in  the  county 
as  the  court  or  judge  shall  direct.  If  all  persons  inter- 
ested in  the  estate  join  in  the  petition  for  tiie  sale,  or  sig- 
nify in  writing  their  assent  thereto,  the  notice  may  he 
dispensed  with,  and  the  hearing  may  be  had  at  any  time. 
[In  effect  July  1st,  1874.] 

Notices  to  all  persons  interested— requirements  of  section,  see  46 
Cal.  635:  personal  service  of,  see  sees.  1011,1707-1709,  1710;  16  Cal.  160: 
publication  of,  sec.  1705:  33  Cal.  43:  to  attorney  for  minor  lielrs,  under 
former  statute,  Ricliaruson  v.  Musser,  Feb.  23rd,  1880, 5  Pac.  C.  L..  J.  70. 

General  guardian  of  minor— If  administrator,  must  not  represent 
ward,  83  Cal.  45. 

Statement  of  title— in  notice  of  sale,  purchaser  should  not  depend 
upon,  9  Cal.  181. 

§  1540.  The  court,  at  the  time  and  place  appointed  in 
Buch  order,  or  at  such  other  time  to  which  the  hearing 
may  be  postponed,  upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  order,  by  affidavit 
or  otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  iiled,  must  proceed  to  bear  the 
petition,  and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  of  all  persons  interested  in  the 
estate  who  may  oppose  the  application.  All  claims 
against  the  decedent  not  before  presented,  if  the  period 
of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  hearing.    [In  effect  April  IGth,  1880.] 

Opposing  application- parties,  grounds,  etc..  My.  P.  Rep.  7;  46  CaL 
904. 
Claims  passed  on— heirs  may  dispute  their  validity,  7  CaL  215. 

§  1541.  The  executor,  administrator,  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases.    [In  effect  April  IGth,  1880.] 

Frocvring  attendance,  etc.— sec.  1985  et  seq. 
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§  1542.  If  it  appears  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the 
estate,  real  or  personal,  or  some  specific  part  thereof, 
would  be  greatly  injured  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unproiitable,  or  that  aftet 
any  such  sale  the  residue  would  be  so  small  in  quantity 
or  value,  or  would  be  of  such  a  character  with  reference 
to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary 
and  for  the  besD  interest  of  all  concerned. 

Sale  oi  whole  of  real  estate— order  for,  when  not  collaterally 
attackable,  29  Cal.  20. 

§  1543.  If  the  court  is  satisfied,  after  a  full  hearins 
upon  the  petition  and  an  examination  of  the  proofs  and 
allegations  of  the  parties  interested,  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  necessary,  f  oz 
any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition,  as  the 
court  shall  judge  necessary  or  beneficial. 

Order  for  sale— error  in,  29  Cal.  43 :  effect  t>f .  20  Cal.  121 :  contents  of. 
8ec.  lHH  and  note:  void  for  want  of  JurlBdlction,  33  CaL  45:  when  not 
premature,  33  Cal.  665. 

§  1544.  The  order  of  sale  must  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or 
on  a  credit  not  exceeding  one  year,  payable  in  gross  or  in 
installments,  and  in  such  kind  of  money,  with  interest,  as 
the  court  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in 
such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.  Every  such  sale  must  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale.  The  court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such 
real  estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor 
or  administrator  neglects  or  refuses  to  make  a  sale  under 
the  order,  and  as  directed  therein,  he  may  be  compelled 
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to  sell,  by  order  of  the  court,  made  on  motion,  after  due 
notice,  by  any  party  interested. 

Contents  of  order— sec.  1704;  16  Cal.  503;  20  Cal.  121. 

Sale  in  porsnance  of  agreement— 16  CaL  474. 

Employment  of  brokers— and  commissions  on.  My.  P.  Rep.  86. 

§  1545.  If  the  executor  or  administrator  neglects  to 
apply  for  an  order  of  sale  when  it  is  necessary,  any  per- 
son may  make  application  therefor,  in  the  same  manner 
as  the  executor  or  administrator,  and  notice  thereof  must 
be  given  to  the  executor  or  administrator,  before  the  hear- 
ing. The  petition  of  snch  applicant  must  contain  as 
many  of  the  matters  set  forth  m  section  fifteen  hundred 
and  thirty-seven  as  he  can  ascertain,  and  the  decree  of 
sale  muRt  fix  the  period  of  time  within  which  the  execu- 
tor or  administrator  must  make  the  sale. 

§  1546.  Bepealed  July  1st,  1874. 

§  1547.  When  a  sain  is  ordered,  and  is  to  be  made  at 
puolic  auction,  notice  of  the  time  and  place  of  sale  must 
oe  posted  in  three  of  the  most  public  places  in  the  county 
in  which  the  land  is  situated,  and  published  in  a  newspa- 
per, if  there  be  one  printed  in  the  same  county,  but  if 
none,  then  in  such  paper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale;  the  lands 
and  tenements  to  be  sold  must  be  described  with  com- 
mon certainty  in  the  notice. 

Three  weeks'  publication  of  notice— what  constitutes.  My.  P.  Bep. 

§  1548.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated,  but  when  the  land  is 
situated  in  two  or  more  counties  it  may  be  sold  in  either. 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of 
sale,  unless  the  same  is  postponed. 
Postponement  of  sale— sees.  1557, 1558. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted 
up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county;  if  none,  tnen 
in  such  paper  as  the  court  or  a  judge  thereof  may  direct, 
for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tene- 
ments to  be  sold  must  be  described  with  common  cer- 
tainty.   The  notice  must  state  a  day  on  or  after  which  the 
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sale  will  be  made,  and  a  place  where  offers  or  bids  will  be 
received.  The  day  last  referred  to  must  be  at  least  flfteen 
days  from  the  first  publication  of  notice;  and  the  sale 
must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  desifi^nated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  tiled  in  the  oljQce  of  the  clerk  of  the 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.  If  it  be  shown  that  it  will  be  for  i  he 
best  interest  of  the  estate,  the  court  or  judge  may,  by  an 
order,  shorten  the  time  of  notice,  which  shall  not,  how- 
.  ever,  be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but 
not  less  than  eight  days  from  the  first  publication  of  the 
notice,  in  which  case  the  notice  of  sale,  and  the  sale,  may 
be  made  to  correspond  with  such  order.  [In  effect  April 
16th,  1880.] 

§  1550.  No  sale  of  real  estate  at  private  sale  shall  be 
confirmed  by  the  court,  unless  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof ,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too 
low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  This  may  be  done 
at  anytime  before  the  sale  or  the  confirmation  thereof . 

§  1551.  The  executor  or  administrator  must,  when  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 

Credit  sale— interest,  9  Cal.  181. 

Pajrxnent  by  ofilset— on  mortgage  claim,  39  Cal.  306. 

§  1552.  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  pro- 
ceedings to  the  court,  which  must  be  filed  in  the  oftice  of 
the  clerk,  at  any  time  subsequent  to  the  sale.  A  hearing 
upon  the  return  of  the  proceedings  may  be  asked  for  in 
the  return  or  by  petition  subsequently,  and  thereupon  the 
court  or  judge  must  fix  the  day  for  the  hearing,  or  which 
notice  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
Botices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  as  the  court  or  judge 

CoDK  Civ.  Paoo. 
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shall  direct,  and  must  briefly  indicate  the  land  sold,  tlie 
sum  for  wbich  it  \7as  sold,  and  must  refer  to  the  return 
for  further  particulars.  Upon  the  hearing,  the  court  must 
examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair,  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appear  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent.,  exclusive  of  the 
expenses  of  a  new  sale,  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given,  and  the  sale  in  all  respects  conducted 
as  if  no  previous  sale  had  taken  place.  If  an  offer  of  ten 
per  cent,  more  in  amount  than  that  named  in  tlie  return 
be  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  court  to  accept  such  offer  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  I  In 
effect  April  IGth,  1880.] 

Sales  tinder  will-Hsec.  1561. 

Notice  of  petition  for  confirmation  of  sale  — description  of  prop- 
erty  by  reference  in,  sec.  1712. 

Hearing— provision  designed  only  to  secure  fair  price,  20  CaL  12L 

Increased  bid— 48  Cal.  383;  49  Gal.  490. 

§  1553.  When  return  of  the  sale  is  made  and  filed,  any 
person  interested  in  the  estate  may  file  written  objections 
to  the  confirmation  thereof,  and  may  be  heard  thereon, 
when  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested— sureties  on  additional  bond  aU^:ed 
Insolvent,  50  Cal.  308:  waiver  of,  49  Cal.  497. 

§  1554.  If  it  appears  to  the  court  that  the  sale  was  le- 
gally made  and  fairly  conducted,  and  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  specified,  cannot  be  ob- 
tained, or  if  the  increased   bid   mentioned   in   section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  tbe 
sale,  and  directing  conveyances  to  be  executed.    The 
sale,  from  that  time,  is  confirmed  and  valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  sold  is  situ- 
ated.   If,  after  the  confirmation,  the  purchaser  neglects 
or  refuses  to  comply  witli  the  terms  of  sale,  the  court  may, 
on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the 
property.    Ii  the  amount  realized  on  such  resale  does 
not  cover  the  bid  and  the  expenses  of  the  previous  sale, 
fiuch  purchaser  is  liable  for  the  deficiency  to  the  estate. 
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Power  to  confirm  sale— only  where  jurisdiction  baa  attached,  18 
Cal.  410;  33  Ca3.  i). 

Order  confirming  sale— object  of  requiring,  20  Cal.  121 :  when  void, 
33  Cal.  45:  proof  of  notice  before,  and  recital  in,  sec.  185ft:  recording 
certified  copy,  sec.  1719. 

Sale  to  snbstitnted  bidder— valid,  9  Cal.  181. 

Resale— ordered  on  purchaser's  default.  My.  P.  Rep.  153. 

Vacating  order  of  confirmation— insufficient  ground  for.  My.  P. 
Rep.  222:  want  of  legal  notice,  justifies,  49  Cal.  490. 

§  1555.  Conveyances  must  thereupon  be  executed  to 
the  purchaser  by  the  executor  or  administrator,  and  they 
must  refer  to  the  orders  of  the  court  authorizing  and  con- 
firming tlie  sale  of  the  property  of  the  estate,  ana  directing 
conveyances  tliereof  to  be  executed,  and  to  the  record  of 
the  order  of  confirmation  in  tlie  office  of  the  county  re- 
corder, either  by  the  date  of  such  recording,  or  by  the  (late, 
volume,  and  page  of  tlie  record,  and  such  reference  shall 
have  the  same  effect  as  if  the  orders  were  at  large  in- 
serted in  the  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  the  decedent  in 
the  premises,  at  the  time  of  his  death;  if  prior  to  tlie  sale, 
by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  addition  to  that  of  the  decedent  at  the  time  of  his 
death,  such  right,  title,  or  interest,  also  passes  by  such 
conveyances.    [In  effect  April  16th,  1880.] 

Conveyances— execution  enforced,  39  Cal.  306:  title  acquired  by,  9 
Cal.  128, 181:  49  Cal.  497:  invalid  where  petition  did  not  give  jurisdic- 
tion, 19  Cal.  410;  20  CaL  288. 

§  1556.  Before  any  order  is  entered  confirming  the 

sale,  it  must  be  proved  to  the  satisfaction  of  the  court 

that  notice  was  given  of  the  sale  as  prescribed,  and  the 

order  of  confirmation  must  show  that  such  proof   was 

made. 

Notice  of  sale— proof  of,  before  confirmation,  33  Cal.  54:  generally, 
sees.  1547, 1549. 

§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed,  he 
may  postpone  it  from  time  to  time,  not  exceeding  in  all 
three  months. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must 
be  given,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  be 
for  more  than  one  day,  further  notice  must  be  given,  by 
posting  notices  in  three  or  more  public  places  in  the 


§§  1559-63  SAI.ES  AND  CONYEYANCES.  SOS 

county  whero  the  land  is  situated,  or  publishing  the  same, 
or  both,  as  the  time  and  circumstances  will  admit. 
Pnblishizig  notice— sec.  1705. 

§  1559.  Itepealed  July  1st,  1874. 

§  1560.  If  the  testator  makes  provision  by  his  will,  or 
designates  the  estate  to  be  appropriated  for  the  payment 
of  his  debts,  the  expenses  of  administration,  or  family 
expenses,  they  must  be  paid  according  to  such  provision 
or  designation,  out  of  the  estate  thus  appropriated,  so  far 
as  the  same  is  suiHcient. 

Insufficient  provision— in  will,  effect  of,  sec.  1562. 

Payment  of  debts  and  expenses— generally,  sec.  1516:  order  of 
appropriation,  Civil  Code,  sec.  1359. 

Testator's  power  to  change  order— 31  Cal.  606. 

§  1561.  When  propertjr  is  directed  by  the  will  to  he 
sold,  or  authority  is  given  in  the  will  to  sell  property,  the 
executor  may  sell  any  property  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale, 
and  with  or  without  notice,  as  the  executor  may  de- 
termine; but  the  executor  must  make  return  of  such 
sales,  as  in  other  cases;  and  if  directions  are  given  in  the 
will  as  to  the  mode  of  selling,  or  the  particular  property 
to  bo  sold,  such  directions  must  be  observed.  In  either 
case  no  title  passes  unless  the  sale  be  confirmed  by  the 
court.    [In  effect  April  ICth,  1880.] 

Sales  by  testamentary  authority— no  order  necessary,  14  Cal.  611; 
15  Cal.  249;  18  Cal.  292;  21  Cal.  31;  49  Cal.  490:  directory  provisions  In 
will,  32  Cal.  438:  title  by  executor's  deed,  13  Ca].592;  21  CaL43:  saflh 
ciency  of  power,  1  Cal.  488;  30  Cal.  567 :  at  private  sale,  valid,  1  CaL  488. 

Conduct  of  sale-49  Cal.  490;  50  Cal.  97. 

Return  as  in  other  cases— 49  Cal.  490;  50  Cal.  97. 

Confirmation  of  sale— when  not  necessary.  My.  P.  Rep.  9;  49  Cal.  76, 
495:  when  beyond  power  of  court,  50  Cal.  97:  wnen  necessary,  49  Gal. 

4S0. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devised  or  disposed  of  by  the 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  this  chapter. 

Order  of  appropriation  —  of  estate  not  disposed  of  by  will,  sm 
HiASSHALiifO  Assets,  sec.  1563». 

§  1563.  The  estate,  real  and  personal,  given  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the 
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value  or  amount  of  the  several  devises  or  legacies;  but 
specific  devises  or  legacies  are  exempt  from  such  liability, 
if  it  appears  to  the  court  necessary  to  carry  into  effect  the 
iutentiou  of  the  testator,  and  there  is  other  sufficient  es- 
tate. 

Real  and  personal  property— alike  chargeable,  sec.  1516:  formerly 
otberwise,  3  Cal.  595;  48  Cal.  193. 

Specific  devises— cliange  in  constnictlon  as  to,  31  Cal.  595:  exempt 
only  if  other  sufficient  estate,  33  Gal.  658. 

Marshaling  assets— 31  Cal.  595. 

Special  beqnest— sold  for  payment  of  debts,  48  Cal.  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  contribute  according  to  their  respective  in- 
terests to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  and  the  court,  when  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
their  distributive  shares,  respectively,  for  the  purpose  of 
paying  such  contribution.    [In  effect  April  IGth,  1880.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
possessed  of  a  contract  for  the  purchase  of  lands,  his  in- 
terest in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 
prescribed  in  this  chapter  for  the  sale  of  lands  of  whiclj 
ne  died  seized,  except  as  hereinafter  provided. 

§  1566.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  confirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  benefit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judge  shall 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such 
contract. 
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§  1568.  Upon  the  confirmation  of  the  sale,  the  executor 
or  administrator  must  execute  to  the  purchaser  an  assign- 
ment  of  the  contract,  which  vests  in  the  purchaser,  his 
heirs  and  assigns,  all  the  right,  title,  and  interest  of  the 
estate,  or  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time  of  the  sale ;  and  the 
purchaser  has  the  same  rights  and  remedies  against  the 
vendor  of  such  land  as  the  decedent  would  have  had  if  he 
were  living. 

§  1569.  When  any  sale  is  made  by  an  executor  or  ad- 
ministrator, pursuant  to  provisions  of  this  chapter,  of  lauds 
subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase-money  must  be  ap- 
plied, after  paying  the  necessary  expenses  of  the  sale, 
tirst,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administra- 
tion.   The  application  of  the  purchase- money  to  the  sat- 
isfaction of  the  mortgage  or  lien  must  be  made  without 
delay ;  and  the  land  is  subject  to  such  mortgage  or  lien 
until  the  purchase-money  has  been  actually  so  applied. 
No  claim  against  any  estate,  which  has  been  presented 
and  allowed,  is  aifected  by  the  Statute  of  Umitatious, 
pending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  or  so  much  thereof  as  may  be  suffi- 
cient to  pay  such  mortgage  or  lien,  with  interest,  and  any 
lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  the  pur- 
chase-money must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  whicli  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.    [In  effect  April 
IGth,  1880.] 

Sale  of  mortgaged  land— character  of  provision  for,  18  CaL  686:  tl* 
tie  under,  46  Cal.  200:  application  of  proceeds,  18  Cal.  686. 

Valid  claim— apraiust  estate  of  decedent,  see  sees.  1493, 1497, 1500;  6 
Cal.  412:  wliere  claim  rejected,  i)  Cal.  124. 

Paid  into  court— see  sees.  572-74, 2104. 

§  1570.  At  any  sale,  under  order  of  the  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.    If  the  amount  for  which  he  purchased  the  prop* 
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erty  is  insufficient  \o  defray  the  expenses  and  discharge  hit 
mortgage  or  lien,  lie  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses.    [In 
effect  April  16th,  1880.] 
Mortgage>holder  as  purchaser— crediting  debt  as  payment,  39  CaL 

§  1571.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  by 
which  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  actiou 
upon  the  bond  of  the  executor  or  administratori  or  other- 
wise. 
Bond  of  executor,  etc.— sec.  1388n  et  seq. 

§  1572.  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  or  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate  of  inheritance  therein. 

Frandulently  sells— prohibited  connection  with  sale,  sec.  1576. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  provisions  of 
this  chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  linal  ac- 
count of  the  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  any 
time  within  three  years  from  the  discovery  of  the  fraud, 
or  other  groimds  upon  which  the  action  is  based.  [In  ef- 
fect April  IGth,  1880.  J 

Persons  tinder  disability— provision  inapplicable  to,  see  sec.  1574. 

Sales  embraced— in  enactment,  33  Cal.  515. 

Next  after  settlement  of  final  account— before  amdt.  1880,  after 
sale,  20  Cal.  620. 

Discovery  of  the  fraud— within  three  years  of,  see  sec.  338,  subd.  4: 
29  Cal.  20. 

Bar  of  statute— must  be  pleaded,  20  Cal.  620. 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legal  disability  to  sue  at  the 
time  when  the  right  of  action  lirst  accrues ;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

§  1575.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  per- 
sonal, he  must  return  to  the  court,  within  thirty  days 
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thereafter,  an  account  of  sales,  verified  by  his  affidavit. 
If  he  neglects  to  make  such  return,  he  may  be  punished 
by  attachment,  or  his  letters  may  be  revoked,  one  day's 
notice  having  been  first  given  him  to  appear  and  show 
cause  why  such  attachment  should  not  issue,  or  such  rev- 
ocation should  not  be  made.    I  In  effect  April  16th,  1880.] 

Within  thirty  days— omdt.  1880,  pursuant  to  abolition  of  terms,  sec 
73n. 

Attachment  for  contempt— ^sec.  1212  et  seq. 

Notice  by  citation— sec.  1710;  also,  sees.  1707-1709. 

§  1576.  Ko  executor  or  administrator  must,  directly  or 
indirectly,  purchase  any  property  of  the  estate  he  repre- 
sents, nor  must  he  be  interested  in  any  sale. 

Purchase  by  administrator,  etc.— subsequent  conyeyance  to  an- 
other, effect  of,  29  Cal.  19;  36  Cal.  146;  41  CaL  411 :  of  any  claim  against 
estate,  forbidden,  sec.  1617. 
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CHAPTER  Vni. 

OF  THZi  POTTTERS  AND  DUTIBS  OF  EXEC- 
TTTORS  AND  ADMINISTRATORS,  AND  OF 
TSE  MANAGEMENT  OF  ESTATES. 

iI581.  Bxecntors  to  take  possession  of  the  entire  estate. 
1582.  Kxecutors  may  sue  and  be  sued  for  recovery  of  property. 
§  1583.  May  maintain  actions  for  rraste,  conversion,  and  trespass. 
§  1584.  £xecutor  and  administrator  may  be  sued  for  waste  or  trespass 

of  decedent. 
S  1585.  Surviving  partner  to  settle  up  business.   Interest  therein  to  bo 

appraised.   Account  to  be  rendered. 
S  1586.  Actions  on  bond  of  executor  or  administrator  may  be  brought 

by  another  administrator. 
I  1587.  What  executors  are  not  parties  to  actions. 
S  1588.  May  compound. 

§  1589.  Recovery  of  property  fraudulently  disposed  of  by  testator. 
$  1590.  When  executor  to  sue,  as  provided  in  preceding  section. 
S  1591.  Disposition  of  estate  recovered. 

§  1581.  The  executor  or  administrator  must  take  invo 
his  possession  all  the  estate  of  the  decedent,  real  and  pei^ 
sonaly  and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  or 
for  partition  of  such  estate,  the  possession  of  the  execu- 
tors or  administrators  is  the  possession  of  the  heirs  or 
devisees ;  such  possession  by  the  heirs  or  devisees  is  sub- 
ject, however,  to  the  possession  of  the  executor  or  admin- 
istrator, for  the  purposes  of  administration,  as  provided  in 
this  title. 

Possession  of  estate— by  executor,  etc.,  sec.  1452  and  note,  8  CaL 
660;  15  Cal.  259;  19  Cai.  87;  20  Cal.  620;  31  Cal.  604;  38  Cal.  392. 

Collection  of  debts— when  no  liability  for  failure,  sec.  1615. 

Heirs  or  devisees— rights  of,  as  to  possession,  suits,  etc.,  sec.  1452n; 
7  Cal.  215;  18  Cal.  458;  19  Cal.  87;  39  Cat.  179:  ejectment,  cannot  main- 
tain while  administration  unclosed,  20  Cal.  C2U:  42  Cal.  462;  47  Cal.  16b; 
51  Cal.  147:  suits  to  quiet  title,  generally,  sec.  738  and  notes. 

,  Executor  or  administrator— suits  by  and  against,  sees.  1582-1584, 
1585-15S7,  1589,  1590:  consent  of,  when  not  binding  on  heirs,  50  Cal.  471. 

§  1582.  Actions  for  the  recovery  of  any  property,  real 
or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and 
against  executors  and  administrators,  in  all  cases  in 
^hich  the  same  might  have  been  maintained  by  ox 
against  their  respective  testators  or  intestates. 
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Ezecnton  and  administrators— i8f»tY«  by,  after  substitation,  see. 
ttS  and  notes:  without  Joining  beneficiaries,  sec.  369:  together  with 
cotenanU  of  deceased,  20  Cal.  630;  21  Cal.208;  3lCal.33;  45CaLG31: 
for  conversion  of  personalty,  24  Cal.  170;  50  CaL  369:  ejectment  maiih 
tainable.  14  CaL  117.  SuiU  against,  parties,  8  CaL  580;  50  CaL  6U: 
eosts,  sec.  1509. 

§  1583.  Execators  and  administrators  may  maintain 
actions  against  any  person  wlio  lias  wasted,  destroyed, 
taken,  or  carried  away,  or  converted  to  bis  own  use,  tbe 
goods  of  tlieir  testator  or  intestate,  in  bis  lifetime.  They 
may  also  maintain  actions  for  trespass  committed  on  tbe 
real  estate  of  tbe  decedent  in  his  lifetime. 

Conyersion— 14  Cal.  250;  16  Cal.  574;  53  CaL  713. 

Trespass  upon  realty— 19  CaL  113. 

§  1584.  Any  person  or  bis  personal  representatives 
may  maintain  an  action  against  the  executor  or  adminis- 
trator of  any  testator  or  intestate  who  in  bis  lifetime  has 
wasted,  destroyed,  taken,  or  carried  away,  or  converted 
to  bis  own  use,  tbe  goods  or  chattels  of  any  sucb  peison, 
or  committed  any  trespass  on  tbe  real  estate  of  such  per- 
son. 

Administrator— when  liable  as  trustee,  7  CaL  348:  effect  of  Jnds- 
ment  against,  9  Cal.  130. 

Prrsoo&l  tort— of  decedent,  administrator  not  liable  for.  38  Cal  1 

Conversion— survival  of  cause  of  action  for,  28  CaL  567. 

§  1585.  When  a  partnership  exists  between  the  dece- 
dent, at  the  time  of  bis  death,  and  any  other  person,  tbe 
surviving  partner  has  the  right  to  continue  in  possession 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
terest of  tbe  decedent  in  the  partnership  must  bo  included 
in  the  inventory,  and  be  appraised  as  otJier  property.  The 
surviving  partner  must  settle  tbe  affairs  of  the  partner- 
ship without  delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  sucb  balances  as  may  from 
time  to  time  be  payable  to  bim,  in  right  of  the  decedent 
Upon  the  application  of  the  executor  or  administrator, 
tlio  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  order  tbe  surviving  partner  to  render  an  ac- 
count, and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  tbe  executor  or  adminis- 
trator may  maintain  against  bim  any  action  which  tbe 
decedent  could  have  maintained.  [In  effect  April  16tb, 
1880.] 

Surviving  partner— authority  under  section,  16  CaL  118:  in  real9i 
18  Cal.  385. 

Interest  of  decedent— in  partnership,  may  be  sold,  sec.  1521. 

Settlement  ana  accoant— by  surviving  partner,  26  Cal.  bl;  UCii' 
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Balances— to  be  paid  over,  34  CaL  263. 

Administrator,  etc.— not  to  conduct  business,  26  CaL  51. 

Action— by  administrator,  where  brought,  9  Cal.  636;  but  see  Sth 

PSBSBDED  COUBTS,  SCO.  76«1. 

Oommnnity  property— liability  for  partnership  debts,  60  CaL  636. 

§  3.586.  An  administrator  may,  in  bis  own  name,  for 
Uie  use  and  benefit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  an  executor,  or  of  any 
former  administrator  of  the  same  estate. 

Bond  of  executor  or  administrator— sec.  1388  et  teq, 

§  1587.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were 
issued,  but  who  have  not  qualiHed. 

Defendants  joined  in  actions— sees.  379, 382. 

§  1588.  Whenever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
tbe  approbation  of  the  court,  or  a  judge  thereof,  may 
compound  with  him  and  give  him  a  discharge,  upon  re- 
ceiving a  fair  and  just  dividend  of  his  effects.  A  compro- 
tolse  may  also  be  authorized  when  it  appears  to  be  just, 
and  for  the  best  interest  of  the  estate.  [In  effect  April 
16th,  1880.] 

Insolvency— sec.  1822. 

§  1589.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executiir  or  admiDistrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
son, or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same; 
and  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Section  Inapplicable— when,  S3  CaL  715. 

Property  fraudulently  transferred— suit  to  recover,  section  Inter- 
preted, 31  Cal.  442;  48  Cal.  393 :  when  and  by  whom  action  brought,  SO 
ud.  299:  further  provisions,  sees.  1590, 1591. 

§  1590.  No  executor  or  administrator  is  bound  to  sue 
for  such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  on  application  of  cred< 
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itors,  who  must  pay  siicli  part  of  the  costs  and  ezpeiues 
of  the  suit,  or  give  such  security  to  the  executor  or  ad- 
ministrator therefor,  as  the  court,  or  a  judge  thereof, 
shall  direct.    [In  effect  April  16th,  1880.] 

§  1591.  All  real  estate  so  recovered  must  be  sold  for 
the  payment  of  debts,  in  the  same  manner  as  if  the  dece- 
dent had  died  seized  thereof,  upon  obtaining  an  onler 
therefor  from  the  court;  and  the  proceeds  ot  all  goods, 
chattels,  rights,  and  credits  so  recovered  must  be  appro- 
priated in  payment  of  the  debts  of  the  decedent  in  the 
same  manner  as  other  property  in  the  hands  of  the  exec- 
utor or  administrator.    (In  effect  April  IGth,  1880.] 
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CHAPTER  IX. 

OF  THE  COKVE7ANCB  OF  REAL  ESTATE 
B7  EXECUTORS  AND  ADMINISTRATORS 
IN   CERTAIN  CASES. 

S  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 

S  1598.  Petition  for  executor  to  make  conveyance,  and  notice  of  heaiw 

Ing. 
i  1599.  Interested  parties  may  contest. 
I  liiOO.  Conveyances,  when  ordered  to  be  made. 
I  ItiOI.  Elxecution  of  conveyance  and  record  thereof,  how  enforced. 
I  1602.  Bights  of  petitioner  to  enforce  contract. 
I  1603.  Effect  of  conveyance. 
I  1604.'  Effect  of  recording  a  copy  of  the  decree. 
1605.  Recording  decree  does  not  supersede  power  of  court  to  eiv 
force  it. 
I  1608.  Where  party  to  whom  conveyance  to  be  made  is  dead. 
S  1607.  Decree  may  direct  possession  to  be  surrendered. 

§  1597.  Wben  a  person  who  is  bound  by  contract  in 
"Writing  to  convey  any  real  estate  dies  before  making  the 
conveyance,  and  in  all  cases  when  such  decedent,  ir  liv- 
ing, might  be  compelled  to  make  such  conveyance,  the 
court  may  make  a  decree  autliorizing  and  directing  hi» 
executor  or  administrator  to  convey  such  real  estate  to 
the  person  entitled  thereto.    [In  effect  April  IGth,  1880.] 

Construction  of  section— as  to  jurisdirtion,  49  Cal.  469. 

Real  estate  under  contract  to  convey— not  affected  by  wUl,  32  CaL 

431. 

§  1598.  On  the  presentation  of  a  verified  petition  by 
any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 

f)etition,  and  must  order  notice  tliereof  to  be  published  at 
east  four  successive  weeks  before  such  hearing,  in  such 
newspaper  in  this  State  as  he  may  designate.  L,^n  eifect 
April  lOth,  1880.] 

Verified  petition— by  whom,  41  Cal.  308:  verification  of  pleadings, 
8ec.-446. 

Publication  of  notice— sec.  1705. 

§  1599.  At  the  time  and  place  appointed  for  the  hear- 
ing, or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  aindavit  or  otherwise 
Code  Civ.  Proo.— 44. 
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of  the  due  publication  of  the  notice,  the  court  must  pro- 
ceed to  a  hearing,  and  all  persons  interested  in  the  estate 
may  appear  and  contest  such  petition,  by  filing  their  ob- 
jections in  writing,  and  the  court  may  examine,  on  oath, 
the  petitioner  and  all  who  may  be  produced  before  him 
for  that  purpose. 

§  1600.  If,  after  a  full  hearing  upon  the  petition  and 
objections,  and  examination  of  the  tacts  and  circumstan- 
ces of  the  claim,  the  court  is  satisfied  that  the  petitioner 
is  entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner  must  be  made,  entered  on  the  minutes  of 
the  court,  and  recorded. 

§  1601.  The  executor  or  administrator  must  execute 
the  conveyance  according  to  the  directions  of  the  decree, 
a  certified  copy  of  which  must  be  recorded  with  the  deed 
in  the  office  of  the  recorder  of  the  county  where  the  lands 
lie,  and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  ad- 
ministrator to  make  the  conveyance.  [In  effect  July  1st, 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  the 
right  of  the  petitioner  to  have  a  specific  performance  of 
the  contract  is  found  to  be  doubtful,  the  court  must  dis- 
miss the  petition  without  prejudice  to  the  right  of  the 
petitioner,  who  may,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specific  performance 
thereof.    [In  effect  April  16th,  1880.] 

§  1603.  Every  conveyance  made  in  pursuance  of  a 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey- 
ance.   [In  effect  April  IGth,  1880.] 

Oonveyances— by  executor,  etc.,  sec.  1555. 

tl604.  A  copy  of  the  decree  for  a  conveyance,  as  pro- 
ed  in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
gives  the  person  entitled  to  the  conveyance  a  right  to  the 
possession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  tlie  intended  conveyance, 
in  like  manner  as  if  tbey  had  been  conveyed  in  pursuance 
of  the  decree.    [In  effect  April  16th,  1880.] 
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§  1G05.  The  recording  of  any  decree,  as  provided  in 
the  preceding  section,  shall  not  prevent  the  court  making 
the  decree  from  enforcing  the  same  by  other  process. 

§  1606.  If  the  person  entitled  to  the  conveyance  dies 
before  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  completion  of  the  conveyance, 
any  person  entitled  to  succeea  to  his  riehts  in  the  con- 
tract, or  the  executor  or  administrator  ot  such  decedent, 
may,  for  the  benefit  of  the  person  so  entitled,  commence 
such  proceedings  or  prosecute  any  already  commenced, 
and  the  conveyance  must  be  so  made  as  to  vest  the  estate 
in  the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit. 

§  1607.  The  decree  provided  for  in  this  chapter  may 
direct  the  possession  of  the  property  therein  described  to 
be  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  the  deed  and  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be 
Borrendered. 
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CHAPTER  X. 
ACCOUNTS,  AND  OF  PATMENT  OP  DXSBTS. 

ABTICLE  I. 
Liabilities  and  Compeitsation  of  Ezxotttobs. 

1612.  Wben  executor  or  administrator  personally  liable. 

1613.  Executor  to  be  charged  with  all  estate,  etc. 

1614.  Not  to  profit  or  lose  uy  estate. 

1615.  Uncollected  debts  without  fault. 

!1616.  Compensation  of  the  executor  and  administrator. 
1617.  Not  to  purchase  claims  against  the  estate. 
1618.  Executor's  and  administrator's  commissions. 

§  1612.  No  executor  or  administrator  is  chargeable 
upon  any  special  promise  to  answer  damages  or  to  pay 
the  debts  of  tlie  testator  or  intestate  out  of  bis  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memoran- 
dum or  note  thereof,  is  in  writing  and  signed  by  such  ex- 
ecutor or  administrator,  or  by  some  other  person  by  him 
thereunto  specially  authorized. 

Compare— sec.  1973,  subd.  2. 

§  1613.  Every  executor  and  administrator  is  chargea- 
ble in  his  account  with  the  whole  of  the  estate  of  the  de- 
cedent which  may  come  into  his  possession,  at  the  ralae 
of  the  appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  inter- 
est, profit  and  income  of  the  estate. 

Chargeable  with  the  whole  of  the  estate— but  not  for  loss  throogli 
co-executor,  33  Cal.  659;  responsible  for  Icind  of  money  received,  sees. 
€67, 1407:  26  Cal.  429;  reduciug  money  in  banlc  to  possession,  discretioo' 
ary,  44  Cal.  639;  liability  for  rents,  6  Cal.  «06;  37  Cal.  425. 

§  1614.  He  shall  not  make  profit  by  the  increase,  nor 
suffer  loss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  estate.  He  must  account  for  the 
excess  when  he  sells  any  part  of  the  estate  for  more  than 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap* 
praisement,  he  is  not  responsible  for  the  loss  if  the  sale 
nas  been  justly  made. 

Fidnciary  capacity— money  held  in,  by  executor,  etc.,  26  CaL  429 

Acconntability  for  profit  made— 37  Cal.  424. 

LiabiUty  for  los8e8-48  Cal.  627;  52  Cal.  477. 
^nsliner  trust  funds— liable  for  interest  or  profits.  37  CaL  434;  D 
Cal. 

66;  37  Cal.  424;  compc 
see  My.  P.  Bep.  67, 168. 

Becoming  pnrchasei^-of  mortgage  at  his  own  sale,  liabflit7  for 
«ec.l576;  46  Cal.  664. 
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§  1615.  Ko  execntor  or  administrator  is  accountable 
for  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  uncollected  without  liis  fault. 

Debts  appraised  as  Talaeless— Uncollected,  no  ground  for  reyocfr> 
tlon  of  letters,  My.  P.  Bep.  98. 

§  1616.  He  shall  be  allowed  all  necessary  expenses  m 
the  care,  management,  and  settlement  of  the  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conducting 
the  necessary  proceedings  or  suits  in  courts,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  liis  executor,  tiiat  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, filed  in  the  court,  he  renounces  all  claim  for  com- 
pensation provided  by  the  will.    [In  effect  April  IG,  1880.] 

Necessarv  e3n>enses  of  administration— not  for  removing  Incum- 
brances, 1*2  Cai.  200;  26  Ckl.  50;  where  litiRatlon.  33  Cal.  659;  38  Cat  87: 
48ChI.  627;  andseenextiiote;  costs,  sec.  150»;  services  of  employ^,  46 
CaJ.  564 ;  brokerage,  amount  fixed  by  court,  My.  P.  Bep.  86. 

Reasonable  attorney's  fees— amount  discretionary,  42  Cal.  288: 
when  allowed,  38  Cal.  87;  46CaL6j4;  where  loan  contrary  to  will,  not 
allowed,  48  Cai.  627 ;  before  this  provision,  not  for  procuring  letters,  43 
Cal.  543:  in  executor's  own  behalf,  not  allowed.  My.  P.  Rep.  128, 168; 
incurreu  by  previous  executor,  allowed,  My.  P.  Rep.  163. 

Oompensation  for  senrices— commissions,  where  no  provision  In 
will,  etc.,  sec.  1618. 

§  1617.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  enti- 
tled to  charge  in  his  account  the  amount  he  actually  paid. 

Liability  of  ezecntori  etc.— for  purchasing  property  of  estate,  sec. 
1576:  for  fraudulently  selling  realty,  sec.  1572.    Olaim— sec.  1493  n. 

§  1618.  When  no  compensation  is  provided  by  the  will, 
or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  the  amount  of  estate  accounted 
for  by  him,  as  follows:  for  the  first  thousand  dollars,  at 
the  rate  of  seven  per  cent. ;  for  all  above  that  sum,  and 
not  exceeding  ten  thousand  dollars,  at  the  rate  of  five  per 
cent. ;  for  all  above  ten  thousand  dollars,  and  not  exceed- 
ing twenty  thousand  dollars,  at  the  rate  of  four  per  cent. ; 
for  all  above  twenty  thousand  dollars,  and  not  exceeding 
fifty  thousand  dollars,  at  the  rate  of  three  per  cent. ;  for 
all  above  fifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent.; 
and  for  all  above  one  hundred  thousand  dollars,  at  the 
rate  of  one  per  cent.  The  same  commissions  shall  be  al- 
lowed to  amninistrators.  In  all  cases,  such  further  al- 
lowance may  be  made  as  the  court  may  deem  just  and 


reaAonable  for  an;  extraordiiiiiry  service,  but  tbe  total 
amount  of  such  extra  allonanco  must  uot  exceed  one- 
ball  the  amonnt  of  cammissloue  allowed  hj  this  aection. 
Where  the  property  of  the  estate  Is  distributed  in  kind, 
and  Involves  no  labor  beyond  the  custody  and  distribu- 
tion of  the  samn,  tlie  commission  nlmll  be  computed  on  all 
the  estnto  above  the  value  of  twenty  thousnorl  dollars.  M 
one-Iiatf  of  the  rates  lixed  tu  this  flection.  Public  admin- 
istrators aliall  receive  tlie  same  compensation  and  allon- 
ances  as  are  allowed  in  this  title  to  other  Bdministraton, 
All  contracts  between  an  executor  or  administrator  and 
an  heir,  devisee,  or  legatee,  for  a,  lileher  compensalion 
than  that  allowed  by  tliis  aeotion,  shall  be  void;  provided, 
this  act  shall  not  apply  to  estates  now  in  course  of  admin- 
istration, except  where,  and  to  tlie  extent  that,  such  es- 
tates consist  of  bonds  and  other  securities,  to  be  distribu- 
ted without  extra  expense  in  administration.  [In  effect 
March  4tli,  1831.] 

Amoanl  of  tha  wbolg  eitato— Mconnud  for.  It  buls  of  commli- 
■lone.  aocsl.  I13j  43Cb].  H3i  liomfstetulnDCreckonea.  My.  r.  ttep.»; 
but  tee  30  Col.  lOi;  eapnmeil  aaseca  bel<l  uaill  title  deUrniiued,  M 
buia  tor  comoiluloiu.la  Cal.  114. 

Anponionmsnt  of  cammi 

torSlCal.asS;  Init  umde onlj  

tMeoIButOD,jDiieUiCti,UW,fP>o.C:.L.J-51 


^ommlnioni— not  to  be  let  oir  agaliist  IndebtednHu  to  tatestale.  H 
actlDg  under  Told  ieOara  teatunentuyT  ^  ^kL  6SS- 
Fncdur  allomnca— tor  eitraonllnary  senless,  itj.  P,  Bep.  M. 


!«.  Exbhtofrecelpl?:! 

Wl.  Ouildntoanromil:! 

UM.  Petition  fnicLmlxiL 

Ua.  CltaI1ontonc^i>"rif 


Is  BuUiorl^  rsTokeil. 

-3.  vhlcii  renuln  Id  eanrl. 

I  twenty  cloUan.  when  aenp 


MM.    UoaefilDtesiaa^ii 
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§  1622.  Six  months  after  bis  appointmeut,  and  at  any 
time  when  required  by  the  court^  cither  upon  his  own 
motion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by 
him,  the  amount  of  all  claims  presented  against  the  es- 
tate, and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  April  IGth,  1880.] 

Within  six  months— amdt.  1880:  previously  at  third  term,  but  see 
notes  to  sec.  73,  as  to  abolition  of  terms. 

§  1623.  If  the  executor  or  administrator  fails  to  render 
an  exhibit  for  six  months  after  his  appointment,  the 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is- 
sued requiring  liim  to  appear  and  render  it.  [In  effect 
April  ICth,  1880.] 

Citation— sees.  1707, 1711. 

§  1624.  Any  person  interested  in  the  estate  may,  at 
any  time  before  the  llnal  settlement  of  accounts,  present 
his  petition  to  the  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  facts  showing  that  it 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made.     [In  effect  April  IGth,  1880.] 

§  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied, 
either  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
♦effect  April  16th,  1880.] 

§  1626.  AVhen  an  exhibit  is  rendered  by  an  executor  or 
administrator,  an^r  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  revoked. 

Any  person  interested— see  sec.  1635fi. 

Revocation  for  misconduct— sec.  1436  et  seq. 

%  1627.  If  any  executor  or  administrator  neglects  or 
refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against 
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him,  and  sach  exhibit  enforced,  or  his  letters  may  "be  re- 
voked, in  the  discretion  of  the  court. 
Contempt— sees.  1209, 1219. 

§  1628.  Within  thirty  days  after  the  expiration  of  the 
time  mentioned  in  tlie  notice  to  creditors  within  T^hich 
claims  must  be  exhibited,  every  executor  or  administrator 
must  render  a  full  account  and  report  of  his  administra* 
tion.  If  lie  fails  to  present  his  account,  tho  court  or  judea 
must  compel  the  rendering  of  the  account  by  attacn- 
nfents,  and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must 
issue  unless  a  citation  has  been  iirst  issued,  served,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachment  should  not  issue. 
Every  account  must  exhibit  all  debts  which  have  been 
presented  and  allowed  during  the  period  embraced  in  the 
account.    [Approved  March  11th,  187G — ninety  days.] 

Account  of  administration— final,  sees.  1647,1652:  separate,  by  eacb 
executor,  etc.,  '24  Cal.  92 :  by  administrator  of  aii  administrator,  44  CaL 
124 :  time  for  filing  accounts,  merely  directory,  My.  P.  Rep.  98. 

§  1629.  "When  the  authority  of  an  executor  or  admin- 
istrator ceases,  or  is  revoked  for  any  reason,  he  niav  be 
cited  to  account  before  tho  court,  at  the  instance  of  the 
person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator.    [In  effect  April  IGth,  1880.] 

Sureties  on  guardian's  bond— no  liability  until  accounts  settled, 
52  Cal.  63ti. 

§  1630.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  ren- 
der an  account  within  thirty  days  after  the  time  pre- 
scribed in  this  article,  or  if  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where 
tho  attachment  has  been  executed,  his  letters  must  be 
revoked. 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  lile  vouchers  for  all  charges, 
debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  ho  may  bo  examined  on 
oath  touching  such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and  tho  disposition 
thereof.  "When  any  voucher  is  required  for  other  pur- 
poses, it  may  be  withdrawn  on  leaving  a  certified  copy  on 
nle;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot 
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be  produced  on  the  settlement,  the  payment  may  be 
proved  by  the  oath  of  any  competent  witness. 

Vouchers— required  of  claimant,  sec.  1494:  lacking,  see  sec  1632:  37 
CaL424. 

§  1632.  On  the  settlement  of  his  account  he  may  be 
allowed  any  item  of  expenditure  not  exceeding  twenty 
dollars,  for  wJiich  no  Toucher  is  ])roduced,  if  such  item  be 
supported  "by  his  own  uncontradicted  oath  jiositive  to  the 
fact  of  payment,  specifying  when,  where,  and  to  whom 
it  was  made ;  but  sncli  allowances  in  the  whole  must  not 
exceed  live  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts 
against  the  deceased  have  been  paid  without  the  afSdavit 
and  allowance  prescribed  by  statute  or  Bcctions  one  thous- 
and four  hundred  and  ninety-four,  one  thousand  four 
hundred  and  ninety-live,  and  one  thousand  four  hundred 
and  ninety-six  of  this  Code,  and  it  shall  be  proven  by 
competent  evidence  to  the  satisfaction  of  the  court  that 
such  debts  were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  was  the  true  amount  of  such  indebted- 
ness over  and  above  all  payments  or  set-off,  and  that  the 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of  said 
accounts.     [In  effect  April  IGth,  1880.1 

Debts  paid  withont  required  affidavit  and  allowance— ratifica- 
tion of  action,  amdt.  1880. 

§  1633.  "When  any  account  is  rendered  for  settlement, 
the  court,  or  a  judge  thereof,  must  appoint  a  day  for  the 
settlement  thereof;  the  clerk  must  thereupon  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account.  The  court,  or 
a  judge  thereof,  may  order  such  further  notice  to  be  given 
as  may  be  proper.    [In  effect  April  ICth,  1880.] 

§  1634.  If  the  account  mentioned  in  the  preceding 
section  be  for  a  final  settlement,  and  a  petition  for  the 
final  distribution  of  tho  estate  be  filed  with  said  accounts, 
the  notice  of  the  settlement  must  state  those  facts,  which 
notice  must  be  given  by  posting  or  publication  as  the  court 
niay  direct,  and  for  such  time  as  may  be  ordered.  On  the 
Bettleiiieut  of  said  account,  distribution  and  partition  of 
^Vift  estate  to  all  entitled  thereto  may  be  immediately  had, 
^thout  further  notice  or  iiroceedings.  [Approved  March 
11th,  187(5— ninety  days.] 
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§  1635.  On  the  day  appointed,  or  any  subsequent  day 
to  which  the  hearing  may  be  postponed  by  the  court,  any 
person  interested  in  the  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same. 

Any  person  interested~26  Cal.  57;  29  Cal.  M9;  49  Cal.  111. 

Oontest  the  account— proceedings  generally,  30  CaL  110. 

§  1636.  AH  matters,  including  allowed  claims  not 
passed  upon  on  tlie  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 
may  be  contested  by  the  lieirs,  for  cause  shown.  The 
hearing  and  allegations  of  the  respective  parties  may  be  : 
postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  tlia 
accounts,  and  make  report  thereon,  subject  to  confirma- 
tion; and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Referees— sees.  638-645. 

§  1637.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate, 
saving,  however,  to  all  persons  laboring  under  any  legal 
disabuity,  their  right  to  move  for  cause  to  reopen  and  ex- 
amine toe  account,  or  to  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  u^n  his 
bond,  at  anytime  before  final  distribution;  and  lu  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.] 

Settlement  of  account— not  a  judgment.  My.  P.  Rep.  127:  record  on 
appeal,  80  Cal.  105. 

Conclusiveness  of  settlement— of  account,  53  CaL  403:  Reynolds  v. 
Brumaglm,  March  4th.  1880, 5  Pac.  C.  L.  J.  IIA:  when  right  to  contest 
claim  not  barred.  My.  P.  Rep.  103 :  estoppel  of  legatee,  11  Cal.212 :  appU- 
cation  to  guardians,  36  Cal.  654 :  application  to  annul  account,  37  CaL  424. 

Reopening  account— of  administrator,  when  no  notice,  S3  CaL  197. 
259:  by  minor.  My.  P.  Rep.  186:  diligence,  requisite  showing  of,  11  CaL 
212 :  coexecutor  may  aslc  lor  supplemental  decree,  24  CaL  93. 

§  1638.  The  account  most  not  be  allowed  by  the  conrt 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired  by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 

Notice— if  lacking,  account  may  be  reopened,  53  Cal.  197, 299. 

§  1639.  Whenever  it  appears  to  the  court  on  any  hea^ 
ing  of  an  application  for  the  sale  of  real  property,  that  it 
would  be  for  the  interest  of  tne  estate  that  personal  prop- 
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trty  of  the  estate,  or  some  part  of  snch  property,  should 
le  first  sold,  the  court  may  decree  the  sale  of  such  per- 
lonal  property,  or  any  part  of  it,  and  the  sale  thereof 
(ball  be  conducted  in  the  same  manner  as  if  the  applica- 
ilon  had  been  made  for  the  sale  of  such  personal  property 
n  the  first  instance.    [In  effect  July  1st,  1874.] 

§  1640.  Pending  the  settlement  of  any  estate,  on  the 
petition  of  any  party  interested  therein,  and  upon  good 
cause  shown  therefor,  the  court  may  order  any  moneys  in 
the  Iiands  of  the  executors  or  administrators  to  be  in- 
vested for  the  benelit  of  the  estate  in  securities  of  the 
United  States  or  of  this  State.  Such  order  can  only  be 
made  after  publication  of  notice  of  the  petition  in  some 
newspaper,  to  be  designated  by  the  court  or  a  judge 
thereof.     [In  effect  April  16th,  1880.] 

ARTICLE  ni. 
Thb  Patmicnt  of  Debts  or  the  Estate. 

1643.  Order  in  which  debts  to  be  paid. 

1614.  Where  property  Insufficient  to  pav  mortgage. 

1645.  £state  insuiflcient,  a  dividend  to  DO  paid. 
\  1646.  Funeral  expenses  and  expenses  of  last  Blckness. 

1647.  Order  for  payment  of  debts  and  discharge  of  the  executor  and 
administrator. 
1 1648.  Provision  for  disputed  and  contfng'ent  claims. 
\  IM9.  After  decree  for  payment  of  debts,  executor  personally  liable 

to  creditors. 
5 1650.  Claims  not  included  In  order  for  payment  of  debts,  how  dis- 

i  posed  of. 

1651.  Order  for  payment  of  legacies  and  extension  of  time. 
1652.  Final  account,  when  to  be  made. 
1653.  Neglect  to  render  final  account,  how  treated. 

§  1643.  The  debts  of  the  estate,  subject  to  the  provis- 
ions  of  section  twelve  hundred  and  five,  must  be  paid  in 
the  following  order; 

1.  Funeralexpenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

,4.  Judgments  rendered  against  the  decedent  in  his  life- 
time, and  mortgages  in  the  order  of  their  date; 
5.  All  other  demands  against  the  estate. 
Preferred  claims  for  wages— sec.  1205. 
Tamily  allowrnce— sees.  1467, 1646. 
Order  of  pairment— unchangeable,  26  Cal.  51. 
Judgment— decree  settling  account  is  not.  My.  P.  Bep.  127. 

§  1644.  The  preference  given  in  the  preceding  section 
to*  ^onga^^  only  extends  to  the  proceeds  of  the  prop- 
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ert^r  mortf^^aged.    If  llie  proceeds  of  sncb  property  is  in- 
Butiicient  to  pay  tlio  mortgage,  the  part  remaining  unsat- 
isfied most  t>e  classed  with  other  demands  against  the 
estate. 
Proceeds  of  property  mortgaged— eec.  1569. 

§  1645.  If  the  estate  is  insufficient  to  pay  all  the  debts 
of  any  one  class,  eacli  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of  the  preced- 
ing class  are  fully  paid. 

§  1646.  The  executor  or  administrator,  as  soon  as  he 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration, 
but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy 
until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Surplus  funds— Application  to  payment  of  debts,  37  Cal.  424. 

§  1647.  Upon  the  settlement  of  the  accounts  of  the 
executor  or  administrator,  as  required  in  this  chapter, 
the  court  must  make  an  order  for  the  payment  oi  the 
debts,  as  circumstances  of  the  estate  require.  If  there  is 
not  sufficient  funds  in  the  hands  of  the  executor  or  ad- 
ministrator, the  court  must  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  If  the  whole  property  of  the 
estate  be  exhausted  by  such  payment  or  distribution,  such 
account  must  be  considered  as  a  linal  account,  and  the 
executor  or  administrator  is  entitled  to  his  discbarge  on 
producing  and  filing  the  necessary  vouchers  and  proofs 
showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court.  [Ap- 
proved March  11th,  187G— ninety  days.] 

Settlement  of  accounts— sec.  1628. 

Order  for  payment  of  debts— My.  P.  Rep.  109:  In  particular  kind  of 
money,  26  Cal.  421 ;  39  Cal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  any  contin- 
gent or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be 
entitled  to  if  the  claim  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto;  or,  if  be 
fails  to  establish  his  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  require.  If  any  credi' 
tor  whose  claim  has  been  allowed,  but  is  not  yet  due 
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appe9zs  and  assents  to  a  deduction  therefrom  of  the  leeal 
interest  for  the  time  the  claim  has  yet  to  run,  bo  is  entitled 
to  be  paid  accordingly.  The  payments  provided  for  in 
this  section  are  not  to  be  made  when  the  estate  is  insol- 
vent, unless  a  pro  rata  distribution  is  ordered. 
Cautionary  proTiaion— 18  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  the 
payment  of  creditors,  the  executor  or  administrator  is 
personally  liable  to  each  creditor  for  his  allowed  claim,  or 
the  dividend  thereon,  and  execution  may  be  issued  on 
Bach  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
each  creditor,  and  the  same  proceedings  may  be  had  un- 
der such  execution  as  under  execution  in  other  cases. 
Tbe  executor  or  administrator  is  liable  therefor  on  his 
bond  to  each  creditor.    [In  effect  April  IGth,  1880.] 

Decree  for  payment— executor  cannot  open,  14  Cal.  129:  allowed 
claim  not  a  Judgment,  before,  26  Cal.  421 ;  My.  P.  Rep.  125. 

§  1650.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor, 
"Whose  claim  was  not  included  in  the  order  for  payment,  has 
any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  the  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  or  administra- 
tor has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
nuniatrator  the  amount  of  his  claim,  or  such  part  thereof 
as  be  would  have  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
Was  not  due  ten  months  before  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Decree  of  distzibntion  conclnsiye— upon  creditors,  My.  P.  Rep.  159. 

§  1651.  If  the  whole  of  the  debts  have  been  paid  by 
the  first  distribution,  the  court  must  direct  the  payment 
of  legacies  and  the  distribution  of  the  estate  among  the 
hens,  legatees,  or  other  persons  entitled,  as  provided  m  the 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
p  for  other  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  give  such  extension  of 
tune  as  may  be  reasonable,  for  a  iinal  settlement  of  the 
estate. 

§  1652.  At  the  time  designated  in  the  last  section,  or 

w>oner,  if  within  that  time  all  the  property  of  the  estate 

CoDB  Cry.  Pboo. 
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has  been  sold,  or  there  are  sufficient  funds  in  his  hands  for 
the  payment  of  all  the  debts  due  by  the  estate,  and  the 
estate  be  in  a  proper  condition  to  be  closed,  the  executor 
or  administrator  must  render  a  final  account,  and  pray  a 
settlement  of  his  administration. 
Settlement  of  accounts— sec  1G38. 

§  1653.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him,  and  all 
the  provisions  of  this  chapter  relative  to  the  last-men- 
tioned account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 
Proceedings  to  enforce  account— sees.  1628-1690. 


J 
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CHAPTER  XL 

OF   THE  PARTITION,  DISTRIBUTION,  AND 
FINAL  SETTLEMENT  OF  ESTATES. 

Abt.  I.  Pabtial  DisTBiBTmoir  PmoB  to  Fikal  Sbttlb- 

ICENT. 
11.    DlSTBIBUTIOir  Oir  FlirAL  SETTLSMSHT. 

III.   Distribution  and  Pabtition. 

lY.    AGENTS     FOB     ABSENT     INTEBESTED     PABTII8.    Dl»- 
OHABGB  OV  EZEOUTOB  OB  ADMINI8TBATOB. 

ABTICLE  L 

PaBTIAL  DI8TBIBUTION  PBIOB  TO  FINAL  SETTLEMENT. 

1658.  Payment  of  legacies  noon  glring  bonds. 

1659.  Notice  of  application  for  legacies. 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  which  must  bejrfren.  May 
order  whole  or  part  of  share  to  be  delivered,   where  parti- 

tion necessary,  now  made.   Costs. 
S  1662.  Order  for  payment  of  bond,  and  suit  thereon* 

§  1658.  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administra- 
tion, any  heir,  aevisee,  or  legatee,  may  present  his  peti- 
tion to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  nis  proportion 
of  the  debts  of  the  estate. 

Intent  of  section— 20  Cal.  627;  31  Cal.  619;  33  CaL  666. 

Heir— includes  widow  or  survivor.  My.  P.  Bep.  158. 

Giving  bonds— requisite,  14  Cal.  112. 

Payment  of  legacies— order  of  appropriation  for,  Civil  Code,  sec. 

1360. 

Proportion  of  Uie  debts— for  which  legatee,  etc.,  liable.  Civil  Code, 
ICC.  1377. 

§  1659.  Notice  of  the  application  must  be  given  to  the 
executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  the  same  manner  that  notice  is 
required  to  be  given  of  the  settlement  of  the  account  of 
an  executor  or  administrator. 

Kotice  of  settlement  of  account— sec.  1633. 

§  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  at  the  time  named 
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and  resist  the  application,  or  any  other  heir,  devisee,  or 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— flee.  l(>35n. 

§  1661.  If,  at  the  hearing,  it  appear  that  the  estate  is 
but  little  indebted,  and  that  the  share  of  the  party  apply- 
ing may  be  allowed  to  him  without  loss  to  the  creditors 
of  the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judge,  paya- 
ble to  the  executor  or  administrator,  and  conditioned  for 
the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  tbe  estate,  not  exceeding  the  value  or 
amount  of  the  legacy  or  portion  of  the  estate  to  which  lie 
is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the  iieir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  mav  be  entitled,  or  only  a  part  thereof,  desig- 
nating it.  If,  in  the  execution  of  the  order,  a  partition  is 
necessary  between  two  or  more  of  the  parties  interested, 
it  must  be  made  in  the  manner  liereinafter  prescribed. 
The  costs  of  these  proceedings  shall  be  paid  by  the  appli- 
cant, or  if  there  be  more  than  one,  shall  be  apportioned 
equally  amongst  them.    [In  effect  April  16th,  1880.] 

Order— not  made  if  any  taxes  unpaid,  sec.  1669:  recording,  sec  1719. 
Subdivision  1.   Undertakings,  generally— sec.  941n. 
Partition— manner  hereinafter  prescribed,  sec.  1675  et  *eq» 

S  1662.  When  any  bond  has  been  executed  and  deliv- 
ered under  the  provisions  of  the  preceding  section,  and  it 
is  necessary  for  the  settlement  of  the  estate  to  require 
the  payment  of  any  part  of  the  money  thereby  secured, 
the  executor  or  administrator  must  petition  the  court  for 
an  order  requiring  the  payment,  and  liave  a  citation  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  tbe  order  should  not  be  made.  At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating 
the  amount  and  giving  a  time  within  which  it  must  be 
paid.  If  the  money  is  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or  admiih 
tstrator  on  the  bond. 
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ARTICLE  II. 

Distribution  on  Final  SkttlbmknT. 

S  1664.  Proceedin^^^s  in  the  nature  of  an  action  to  determine  heirship. 

§  lfi65.  Distribution  of  estate,  how  made  and  to  whom. 

$  1666.  What  the  decree  mu»t  contain,  and  is  final. 

§  1667.  Distribution  when  decedent  was  not  a  residend  of  this  State. 

li  1668.  Decree  to  be  made  only  after  notice. 

S  166!).  No  distribution  till  taxes  on  personal  property  are  paid. 

§  1664.    In  all  estates  now  being  administered,  or  that 
may   hereafter   be    administered,  any   person   claiming 
to  be  heir  to  the  deceased,  or  entitled  to  distribution  in 
whole  or  in  any  part  of  such  estate,  may,  at  any  time 
after  the  expiration  of  one  year  from  the  issuing  of  letters 
testamentary  or  of  administration  upon  such  estate,  tile 
a  petition  in  the  matter  of  such  estate,  praying  the  Court 
to  ascertain  and  declare  the  rights  of  all  persons  to  said 
estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made.    Upon  the  filing  of  such  petition, 
the  Court  shall  make  an  order  directing  service  of  notice 
to  all  persons  interested  in  said  estate  to  appear  and  show 
cause,  on  a  day  to  be  therein  named,  not  less  than  sixty 
days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name 
of  the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  have  ap- 
peared claiming  any  interest  in  said  estate  in  the  course 
of  the  administration  of  the  same,  up  to  the  time  of  the 
making  of  said  order,  and  such  other  persons  as  the  Court 
may  direct,  and  also  a  description  of  the  real  estate  where- 
of said  deceased  died  seized  or  possessed,  so  far  as  known, 
described  with  certainty  to  a  common  intent;  and  requir- 
ing all  said  persons  and  all  persons  named  or  not  named, 
having  or  claiming  any  interest  in  the  estate  of  said  de- 
ceased, at  the  time  and  place  in  said  order  specitied,  to 
appear  and  exhibit,  as  hereinafter  provided,  their  respec- 
tive claims  of  heirship,  ownership,  or  interest  in  said  es- 
tate, to  said  Court,  which  notice  shall  be  served  in  the  same 
manner  as  a  sumnions  in  a  civil  action ;  upon  proof  of  which 
service,  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
Court,  the  Court  shall  thereupon  acquire  jurisdiction  to 
ascertain  and  determine  the  heirship,  ownership,  and  in- 
terest of  all  parties  in  and  to  the  property  of  said  deceased, 
and  such  determination  shall  be  final  and  conclusive  in 
the  administration  of  said  estate  and  the  title  and  owner- 
ship of  said  property.     The  Court  shall  enter  an  order 
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or  decree  eatabliahini;  proof  of  tlie  service  of  such  notice. 
AH  persons  appearing  within  the  time  limited,  as  afore- 
said, shall  file  their  written  appearance    in    person     r 
through  their  authorized  attorney,  such  attorney  liling  at 
tlie  same  time  written  evidence  of  his  autliority  to  so  ap- 
pear, entry  of  which  appearance  shall  be  made  in  the 
minutes  of  the  Court  and  in  the  register  of  proceedings  of 
said  estate.    And  the  Court  shall,  after  the  expiration  of 
the  time  limited  for  appearing  as  aforesaid,  enter  an  order 
adjudging  the  default  of  all  persons  for  not  appearing  as 
aforesaid,  who  shall  not  have  appeared  as  aforesaid.     At 
any  time  within  twenty  days  ai  ter  the  date  of  the  order 
or  decree  of  the  Court  establishing  proof  of  the  service 
of  such  notice,  any  of  such  persons  so  appearing  may  file 
his  complaint  in  tlie  matter  of  the  estate,  setting  forth  the 
facts  constituting  his  claim  of  heirship,  ownership,  or  in- 
terest in  said  estate,  with  such  reasonable  particularity  as 
the  Court  may  require,  and  serve  a  copy  of  the  same  upon 
each  of  the  parties  or  attorneys  who  shall  have  entered 
their  written  appearance  as  aforesaid,  if  such  parties  or 
such  attorneys  reside  within  the  county;  and  in  case  any 
of  them  do  not  reside  within  the  county,  then  service  of 
such  copy  of  said  complaint  shall  be  made  upon  the  Clerk 
of  said  Court  for  them,  and  the  Clerk  shall  forthwith  mail 
the  same  to  the  address  of  such  party  or  attorney  as  may 
have  left  with  said  Clerk  his  Post  Office  address.     Such 
parties  are  allowed  twenty  days  after  the  service  of  the 
complaint,  as  aforesaid,  within  which  to  plead  thereto, 
and  thereafter  such  proceedings  shall  be  had  upon  such 
complaint  as  in  this  ("ode  provided  in  case  of  an  ordinary 
civil  action;  and  the  issues  of  law  and  of  fact  arising  in 
the  proceeding  shall  be  disposed  of  in  like  manner  as  is- 
sues of  law  and  fact  are  herein  provided  to  be  disposed  of 
in  civil  actions,  with  a  like  right  to  a  motion  for  a  new 
trial  and  appeal  to  the  Supreme  Court;  and  the  provisions 
in  this  Code  contained  regulating  the  mode  of  procedure 
for  the  trial  of  civil  actions,  the  motion  for  a  new  tri  1  of 
civil  actions,  statements  on  motion  for  a  new  trial,  bills  of 
exception,  and  statements  on  appeal,  as  also  in  regard  to 
undertakings  on  appeal,  and  the  mode  of  taking  and  per- 
fecting appeals,  and  the  time  within  which  such  appeals 
shall  be  taken,  shall  be  applicable  thereto;  prot^icieo,  how- 
ever, that  all  appeals  herein  must  be  taken  within  sixty 
days  from  the  date  of  the  entry  of  the  judgment  or  the 
order  complained  of.    The  party  filing  the  petition  as 
aforesaid,  if  he  file  a  complaint,  and  if  not,  the  party  first 
filing  such  complaint,  shall,  in  all  subsequent  proceedings, 
be  treated  as  the  plaintiff  therein,  and  all  other  parties  so 
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appearing  shall  be  treated  as  the  defendants  in  said  pro- 
ceedings, and  all  such  defendants  shall  set  forth  in  their 
respective  answers  the  facts  constituting  their  claim  of 
heirship,  oTrnership,  or  interest  in  said  estate,  with  such 
particularity  as  the  Court  mav  require,  and  serve  a  copy 
thereof  on  the  plaintiff.    Evidence  in  support  of  all  issues 
may  be  taken  orall  v  or  by  deposition,  in  tlie  same  manner 
as  provided  in  civil  actions.    Notice  of  the  taking  of  such 
depositions  shall  be  served  only  upon  the  parties  or  the 
attorneys  of  the  parties  so  appearing  in  said  proceeding. 
The  Court  shall  enter  a  default  of  all  persons  failing  to 
appear,  or  plead,  or  prosecute,  or  defend  their  rights,  as 
aforesaid;  and  upon  the  trial  of  the  issues  arising  upon 
the  pleadings  in  such  proceeding,  the  Court  shall  deter- 
mine the  heirship  to  said  deceased,  the  ownership  of  his 
estate,  and  the  interest  of  each  respective  claimant  there- 
to or  therein,  and  persons  entitled  to  distribution  thereof, 
and  the  final  determination  of  the  Court  thereupon  shall 
be  tinal  and  conclusive  in  the  distribution  of  said  estate, 
and  in  regard  to  the  title  to  all  the  propertv  of  the  estate 
of  said  deceased.    The  cost  of  the  proceedings  under  this 
section  shall  be  apportioned  in  the  aiscretion  of  the  Court. 
In  any  proceeding  under  this  section,  the  Court  may  ap- 
point an  attorney  for  any  minor  mentioned  in  said  pro- 
ceedings not  having  a  guardian.    Nothing  in  this  section 
contained  shall  be  construed  to  exclude  the  riglit  upon 
final  distribution  of  any  estate  to  contest  the  question  of 
heirship,  title,   or  interest  in  the  estate  so  distributed, 
'Where  the  same  shall  not  have  been  determined  under  the 
provisions  of  this  section;  but  where  such  questions  sliall 
have  been  litigated  under  the  provisions  of  this  section, 
the  determination  thereof,  as  nerein  provided   shall  be 
conclusive  in  the  distribution  of  said  estate.    [Approved 
March  18th,  1885.] 

§  1665.  Upon  the  final  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  subsequent  time, 
upon  the  application  of  the  executor  or  administrator,  or 
o'  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  the  hands  of  the  ex- 
ecutor or  administrator,  if  any,  among  the  persons  who 
by  law  are  entitled  thereto ;  and  if  the  decedent  has  left 
a  surviving  child,  and  the  issue  of  other  children,  and 
Any  of  them,  before  the  close  of  the  administration,  have 
died  while  under  age  and  not  having  been  married,  no 
^ministration  on  such  deceased  child's  estate  is  neces- 
sary, but  all  the  estate  which  such  deceased  child  was 
entitled  to  by  inheritance  must,  without  administration. 
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T>e  distributed  to  the  other  heirs-at-law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  the  rendition  of  his  Unal  accounts,  must 
be  rei>orted  and  filed  at  the  time  of  making  such  distribu- 
tion; and  a  settlement  thereof,  together  with  an  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  by 
the  court,  and  included  in  the  order  or  decree;  or  the  court 
or  judge  may  order  notice  of  the  settlement  of  such  sup- 
plementary account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 

DistribntLon— Method  of.  where  illegal  bequests  and  mortsaflred  land. 
Hy.  P.  Rep.  189 :  how  affected  by  ante-nuptial  contract,  My.  P.  TCep.  24 1 : 
where  heir  or  devisee  dies  pending  administration.  My.  P.  Rep.  253: 
where  adverse  claimant  to  realty.  My.  P.  Rep.  122.  Time  o/,  not  post- 
poned till  end  of  period  for  contest,  51  CaU  d6S ;  52  Cal.  94.  Persons  em- 
titled  to^  court  determines,  Hy.  P.  Rep.  247.  On  executor*s  applicationt 
no  lien  retained  for  balance  due  applicant,  Hy.  P.  Rep.  247. 

Notice  of  settlement— of  account,  sec.  1633. 

Absent  heirs— attorney  for,  sec.  1718:  distribution  of  property  of, 
sec.  16J3  and  note. 

§  1666.  In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each 
shall  be  entitled,  and  such  persons  may  demand,  sue  for, 
and  recover  their  respective  shares  from  the  executor  or 
administrator,  or  any  person  having  the  same  in  posses- 
sion. Such  order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed, 
set  aside,  or  modified  on  appeaL 

Decree  of  final  distribntion— form  of.  where  unsettled  estate  of 
heir  or  devisee  who  dies  pcndin?  administration.  My.  P.  Rep.  252:  not 
modiflablo  below,  86  Cal.  277:  when  proper,  51  Cal.  5i>8;  52  Cal.  94:  g:ar- 
nishment  after.  My.  P.  Kep.  100;  35  Cal.  392:  is  charter  of  distributees, 
My.  P.  Rep.  247:  recording,  sec.  1719:  taxes  payable  before,  sec.  1669. 

Recover  their  respective  shares— 54  CaL  302. 

Appeal-40  Cal.  463;  49  Cal.  551. 

Subsequent  issue  of  letters— on  discovery  of  estate,  sec.  1696. 

§  1667.  Upon  application  for  distribution,  after  final 
settlement  ot  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  his 
residence,  and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,  or  any  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  State  or  place  of  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale 
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of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexed,  in  this  State,  in  relation  to  all  propertv 
embraced  in  such  order,  which,  unless  reversed  on  appeal, 
hinds  and  concludes  all  parties  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  court.  [In  effect  April  16th,  1880.] 
Sales  of  real  estate— sec.  1536  et  seq. 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  Notice  of  the  application  must 
be  given  by  posting  or  publication  as  the  court  may  direct, 
and  for  such  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finally  closed.  [In  effect 
July  1st,  1874.] 

Want  of  notice— decree  of  distribution  void  for,  46  Cal.  609. 

§  1669.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  State, 
county,  and  municipal  taxes,  legallv  levied  upon  personal 
property  of  the  estate,  have  been  fully  paid.  [In  effect 
April  16th,  1880.] 

Similar  provision— Political  Code,  sec.  3752. , 

Executor  paying  taxes— entitled  to  reimbursement,  My.  P.  Bep.  80, 

188. 

ARTICLE  III. 
Distribution  and  Partition. 

\  1675.  Estate  In  common.    Commissioners. 

1 1676.  Partition  and  notice  thereof,  and  the  time  of  filing  petition. 

1 1 677.  Estate  in  different  counties,  how  divided. 

S 1678.  Partition  may  be  made,  although  some  of  the  heirs,  etc.,  have 

parted  with  their  Interest. 
1 1679.  Shares  to  be  set  out  by  metes  and  bounds, 
s  1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cases. 
9 1681.  Payments  for  equality  of  partition,  by  whom  and  how. 
S 1682.  Estate  may  be  sold. 
)  168i{.  To  give  notice  to  all  persons  and  guardians  before  partition. 

jDuties  of  commissioners. 
5 1684.  To  make  report,  and  partition  to  be  recorded. 
1 1685.  When  commissioners  to  make  partition  are  not  necessary. 
S 1686.  Advancements  made  to  heirs. 

§  1675.  When  the  estate,  real  or  personal,  assigned  by 
the  decree  of  distribution  to  two  or  more  heirs,  devisees. 
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or  legatees,  is  in  common  and  undivided,  and  the  respect- 
iye  snares  are  not  separated  and  distinguished,  partition 
or  distribution  may  be  made  by  three  aisinterested  per- 
sons, to  be  appointed  commissioners  for  that  purpose  by 
the  court,  wno  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties.  A  certified  copy  of  the  order  of 
their  appointment,  and  of  the  order  or  decree  assigning 
and  distributing  the  estate,  must  be  issued  to  theno.  as 
their  warrant,  and  their  oath  must  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  the  court  deems  it 
proper  and  just,  it  is  sufficient  to  appoint  one  commis- 
sioner only,  who  lias  the  same  authority  and  is  governed 
by  the  same  rules  as  if  three  were  appointed.  [In  effect 
July  16th,  1880.] 
Attorney  appointed  by  the  Oonrt— sec.  1718. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the 
Superior  Court  on  the  petition  of  any  person  interested. 
But  before  commissioners  are  appointed,  or  partition 
ordered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  State,  of  such  as 
reside  out  of  this  State,  either  personally  or  by  public 
notice,  as  the  court  may  direct.  The  petition  may  be  filed, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
given  at  any  time  before  the  order  or  decree  of  distribu- 
tion, but  the  commissioners  must  not  be  appointed  until 
the  order  or  d«)cree  is  made  distributing  the  estate.  [  In 
effect  July  16th,  1880.] 

§  1677.  If  the  real  estate  is  in  different  counties,  the 
court  may,  if  deemed  proper,  api>oint  conmiissioners  for 
all,  or  different  commissioners  for  each  county.  The 
estate  in  each  county  must  be  divided  separately  among 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no  other 
estate  to  be  divided  ;  but  the  commissioners  first  appointed 
must,  unless  otherwise  directed  by  the  court,  make  divis- 
ion of  such  real  estate  wherever  situated  within  this 
State.    [In  effect  July  16th,  1880. ] 

§  1678.  Partition  or  distribution  of  the  real  estate  may 
be  made  as  provided  in  this  chapter,  although  some  of 
the  original  heirs,  legatees,  or  devisees  may  have  con- 
veyed their  shares  to  other  persons,  and  such  shares  must 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  wou'd  have  been  to  such  heiis, 
l^atees,  or  devisees. 
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Person  holding  the  same— extends  to  assignees  of  alienees,  18  OaL 
99;  direct  cllstributiou  to  assignee  of  deceased  heir,  31y.  P.  Bep.  2S2. 

§  1679.  'When  both  distribution  and  partition  aie  made, 
the  several  shares  in  the  real  and  personal  estate  must  be 
set  out  to  each  individual  in  proportion  to  his  right,  by 
metes  and  bounds,  or  description,  so  that  the  same  can  be 
easily  distinguished,  unless  two  or  more  of  the  parties  in- 
terested consent  to  have  their  shares  set  out  so  as  to  be 
held  by  them  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconveuience  to  the  owners,  the  court 
may  assign  the  whole  to  one  or  more  of  the  parties  en- 
tilled  to   share  therein,  who  will  accept  it,  always  pre- 
ferring the  males  to  the  females,  and  among  children, 
preferring  the  elder  to  the  younger.    The  parties  accept- 
ing the  whole  must  pay  to  the  other  parties  interested 
tlieir  just  proportion  of  the  true  value  thereof,  or  secure 
the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party,  then  to  the  satisfaction  of  his  guardian; 
and  tlie  true  value  of  the  estate  must  be  ascertained  and 
reported  by  the  commissioners.    When  the  commissioners 
appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  incon- 
venience to  the  owners,  they  must  so  report  to  the  court, 
Hiid  recommend  that  the  whole  be  assigned  as  herein  pro- 
vided, and  must  find  and  report  the  true  value  of  such 
real  estate.    On  filing  the  report  of  the  commissioners, 
and  on  making  or  securing  the  payment  as  before  pro- 
vided, the  court,  if  it  appears  just  and  proper,  must  con- 
firm the  report,  and  tliereupon  the  assignment  is  com- 
plete, and  the  title  to  the  whole  of  such  real  estate  vests 
in  the  person  to  whom  the  same  is  so  assigned.    [In  eftect 
July  16th,  1880.  J 

§  1681.  When  any  tract  of  land  or  tenement  is  of 
greater  value  than  any  one's  share  in  the  estate  to  be 
divided,  and  cannot  be  divided  without  injury  to  the  same, 
it  may  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  the  others  such 
sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  the  commissioners  must  make  their 
award  accordingly;  but  such  partition  mast  not  be  es- 
tiiblished  by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
wf action. 
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.  p  1682.  When  it  appears  to  the  court,  from  the  com- 
missioners' report,  that  it  cannot  otherwise  be  fairly  di- 
vided aud  should  be  sold,  the  court  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  personal,  by 
the  executor  or  administrator,  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proceeds  distributea. 
The  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  requirements  pro- 
vided in  article  four,  chapter  seven,  of  this  title. 

§  1683.  Before  any  partition  is  made  or  any  estate  di- 
vided, as  provided  in  this  chapter,  notice  must  be  giren 
to  all  persons  interested  in  the  partition,  their  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and 
place  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters  before 
them. 

§  1684.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
In  writing,  and  the  court  may,  for  sufficient  reasons,  set 
aside  the  report  and  commit  tlie  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  is 
finally  confirmed,  a  certified  copy  of  the  judgment,  or  de- 
cree of  partition  made  thereon,  attested  by  the  clerk  under 
the  seal  of  the  Court,  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  lands  lie.  [I^  effect  July 
16th,  1880.  J 

§  1685.  When  the  Court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  per- 
sons entitled  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof, 
unless  the  parties  to  whom  the  assignment  is  decreed,  or 
some  of  them,  request  that  such  partition  be  made.  [In 
eflFect  July  16th,  1880.] 

§  1686.  All  questions  as  to  advancements  made,  or  al- 
leged to  have  been  made,  by  the  decedent  to  his  heirs, 
may  be  heard  and  determined  by  the  Court,  and  must  be 
specified  in  the  decree  assigning  and  distributing  the  es- 
tate; and  the  final  judgment  or  decree  of  the  Court,  or  in 
case  of  appeal,  of  the  Supreme  Court,  is  binding  on  all 
parties  interested  in  the  estate.  [In  effect  July  16^,  1880  ] 
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ARTICLE  IV. 

AoEKTs  70R  Absent  or  Intbrestbd  Parties.   Discharge  ov 

£xECUTOR  OR  Administrator. 

S  1691.  Court  may  appoint  agent  to  take  possession  for  absentees. 

§  1692.  Agrent  to  give  oond,  and  bis  compensation. 

I  1693.  Unclaimed  estate,  bow  disposed  of. 

1 1694.  When  real  and  personal  property  of  absentee  to  be  sold. 

$  1695.  Xilablllty  of  agent  on  bis  bond. 

§  1696.  Certificate  to  claimant. 

§  1697.  Final  settlement,  decree,  discharge. 

S  1698.  Discovery  of  property. 

§  1691.  Wlien  any  estate  is  asaij^ned  or  distributed  by 
a  jud^^ment  or  decree  of  the  court,  as  provided  in  this 
cbapter,  to  any  person  residing  out  of,  and  liaving  no 
agent  in  tliis  State,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  liim  to 
take  charge  of  such  estate,  as  well  as  to  act  for  sucli  ab- 
sent person  in  the  distribution. 

§  1692.  The  agent  must  execute  a  bond  to  the  State  of 
California,  to  be  approved  by  the  court,  or  a  judge  thereof, 
conditioned  that  he  shall  faithfully  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  of  the  profits  of  the  estate  for 
his  services  and  expenses.    [In  effect  July  16th,  1880.] 

§  1693.  When  personal  property  remains  in  the  hands 
of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  tliose  interested,  it  Bhall 
he  sold  under  the  order  of  the  court,  and  tlie  proceeds, 
after  deducting  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  piid  into  the  State  treasury.  When  the 
payment  is  made,  the  agent  must  take  from  the  treasury 
duplicate  receipts,  one  of  whicli  he  must  file  in  the  oftice 
of  the  controller,  and  the  other  in  the  court.  [In  effect 
July  16th,  1880.1 

.  ?aid  into  the  State  Treasury— but  not  distributed  among  the  other 
^lelrs,  6  Cal.  418. 

§  1694.  The  agent  must  render  the  court  appointing 
"'un,  annually,  an  account,  showing  : 

1.  The  value  and  character  of  tlie  property  received  by 
Jim,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
'or  what ; 

2.  The  Income  derived  therefrom ; 

3.  The  taxes  and  assessments  imposed  thereon,  for 
^hat,  and  whether  paid  or  unpaid; 


n 
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4.  Expenses  incurred  in  the  care » protection,  and  man- 
agement thereof,  and  whether  paid  or  unpaid.  When 
filed,  the  court  may  examine  witnesses  and  take  proofs 
in  regard  to  the  account;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  tne  persons  interested  therein,  the  court  may, 
by  order,  direct  a  sale  to  be  mide  of  the  whole  or  such 
parts  of  the  real  or  personal  property  as  shall  appear  to 
be  proper,  and  the  purchase  money  to  be  deposited  in  the 
State  treasury.    [In  effect  July  16th,  1880.  j 

§  1695.  The  agent  is  liable  on  his  bond  for  the  care 
and  preservation  of  the  estate  ^hi  e  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  in 
the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

§  1696.  "When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  dis- 
tribution must  inquire  into  such  claim,  and  being  first  sat- 
isfied of  his  riglit  thereto,  must  grant  him  a  certificate  to 
that  effect,  under  its  seal ;  and  upon  the  presentation  of 
the  certificate  to  him,  the  controller  must  draw  his  war- 
rant on  the  treasurer  for  the  amount.  [In  effect  July  16th, 
1880.] 

§  1697.  When  the  estate  has  been  fully  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the, 
production  of  satisfactory  vouchers,  that  he  has  paid  all 
sums  of  money  due  from  him,  and  delivered  up,  under 
the  order  of  the  court,  all  the  property  of  the  estate  to 
the  parties  entitled,  and  performed  all  the  acts  lawfully 
required  of  him,  the  court  must  make  a  judgment  or 
decree  discharging  him  from  all  liability  to  be  incurred 
thereafter. 

Paid  all  sums— of  money  due  to  distributees,  in  contempt  other* 
wise,  53  Cal.  204. 

Delivered  property  of  estate— to  distributees,  54  Gal.  302. 

Discharge  of  ezecntor,  etc.— allowance  of  final  account  is  not,M 
Cal.  146:  afterward,  no  longer  represents  the  estate,  24  Cal.  491. 

Discharge  of  guardian— 36  Cal.  651. 

§  1698.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue  of 
letters  testamentary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed,  if  otlier  property  of  the 
estate  be  discovered,  or  if  it  become  necessary  or  proper 
for  any  cause  that  letters  should  be  again  issued.  [I^ 
effect  July  1st,  1874.1 
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CHAPTER  XIL 

^F  ORDERS,  DECREES,  PROCESS,  MINXTTES, 
RECORDS,  TRIALS,  AND  APPEALS. 

1704.  Orders  and  decrees  to  be  entered  in  minutes. 

1705.  How  often  publication  to  be  made. 

i  170fi.  fiecorded  decree  or  order  to  impart  notice  from  date  of  filing. 
I  1707.  Citation,  bow  directed  and  wliat  to  contain. 
i  1703.  Citation,  how  issued. 
i  170:).  Citation,  how  served, 
t  1710.  Personal  notice  given  by  citation. 
I  171 1.  Citation  to  be  served  five  days  before  retun. 
i  1712.  One  description  of  real  estate  sought  to  be  sold  being  published, 
is  sufficient  for  all  purposes. 

1713.  Boles  of  practice  generally. 

1714.  New  trials  and  appeals. 

1715.  Within  what  time  appeal  must  be  taken. 

I  1716.  Issues  Joined  in  Probate  Court,  how  tried  and  disposed  of. 
I  1717.  Court  to  try  case  when  no  jury  is  demanded.    How  and  what 

issues  to  be  tried. 
1 1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 

legatees,  or  creditors,  when,  and  what  compensation  he  is 

to  receive. 

1719.  Decree  relative  to  homestead,  and  effect  thereof. 

1720.  Costs,  by  whom  paid  in  certain  cases. 

1721.  Executor,  etc.,  to  be  removed  when  committed  for  contempt. 

1722.  Service  upon  guardian. 
1733.  Termination  of  life  estate. 

§  1704.  Orders  and  decrees  made  by  the  court,  or  a 
judge  thereof,  in  probate  proceedings,  need  not  recite  the 
existence  of  facts,  or  the  performance  of  acts,  upon  which 
the  jurisdiction  of  the  court  or  judge  may  depend,  but  it 
shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided  in  this 
title.  All  orders  and  decrees  of  tlie  court  or  judge  must 
be  entered  at  length  in  the  minute  book  of  the  court, 
tin  effect  July  IGth,  1880.] 

Interpretation  of  section— 51  Cal.  146. 

§  1705.  When  any  publication  is  ordered,  such  publi- 
cation must  be  made  daily,  or  otherwise  as  often  during 
the  prescribed  period  as  the  paper  is  regularly  issued,  un- 
less otherwise  provided  in  this  title.    The  court,  or  a  judge 
thereof,  may,  liowever,  order  a  less  number  of  publica- 
tions during  the  period.     [In  effect  July  16th,  1880.] 
Affidavit  of  publication— sees.  2010, 2011, 
Order  directing  publication— particularity  of,  51  CaL  146. 
CoDB  Civ.  froo.— 40. 
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§  1706.  When  it  is  provided  in  this  title  that  any  order 
or  decree  of  the  court,  or  a  judge  thereof,  or  a  copy 
thereof,  must  be  recorded  in  the  office  of  the  county 
recorder,  from  the  time  of  filing  the  same  for  record, 
notice  is  imparted  to  all  persons  of  the  contents  thereof. 
[In  effect  July  16th,  1880.] 

§  1707.  Citations  must  be  directed  to  the  person  to  be 
cited,  signed  by  the  clerk  and  issued  under  the  seal  of  the 
court,  and  must  contain — 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time 
and  place  specified. 

§  1708b  The  citation  may  be  issued  by  the  clerk  upon 
the  application  of  any  party  without  an  order  of  the 
judge,  except  in  cases  in  which  such  order  is  by  the  pro- 
visions of  this  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action. 

Senrice  of  citation— time  for,  sec.  1711 ;  same  mamier  as  sumnons  In 
a  civil  action,  see  sec.  410  et  teq. 

§  1710.  When  personal  notice  is  required,  and  no  mode 
of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation. 

§  1711.  When  no  other  time  is  si)ecially  prescribed  in 
this  title,  citations  must  be  served  at  least  five  days  be- 
fore the  return  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  why  the  sale  should  not  be  made,  such  description 
need  not  be  published  in  any  subsequent  notice  of  sale  or 
notice  of  a  petition  for  the  confirmation  thereof;  it  is  suf- 
ficient to  refer  to  the  description  contained  in  the  publi- 
cation of  the  first  notice,  as  being  proved  and  on  file  in 
the  court. 

§  1713.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

§  1714.  The  provisions  of  part  two  of  this  Code,  relatire 
to  new  trials  and  appeals— except  in  so  far  as  they  are 
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inconsistent  with  tbe  provisions  of  tliis  title — apply  to 
the  proceedings  mentioned  in  this  title. 

§  1715.  The  appeal  must  be  taken  within  sixty  days 
after  the  order,  decree,  or  judgment  is  entered. 
Appeals  from  Superior  Oonrts— in  probate  matters,  sec.  963,  sabd.  3. 
Within  8izt7  days— Estate  of  Boms,  Feb.  28th,  1880, 5  Pac.  C.  L.  J.  49. 
Parties  aggrieved— may  appeal,  40  CaL  463. 

§  1716.  All  issues  of  fact  joined  in  probate  proceedings 
must  be  tried  in  conformity  with  the  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings the  party  affirming  is  plaintifif,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced  by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.    [In  effect  July  16th,  1880.J 

Trial  of  issues— see  sec.  1717. 

Judgment— sec.  664n. 

BzecQtion— eec.  684n. 

§  1717.  If  no  jury  is  demanded,  the  court  must  try  the 
issues  joined.  If  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficiently  made  up 
by  the  written  pleadings  on  iile,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to 
be  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

New  trials—see  sec.  1714. 

§  1718.  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 
of  administration ;  for  sales  of  real  estate,  and  confirma- 
tions thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
ings where  all  the  parties  interested  in  the  estate  are  re- 
quired to  be  notified  thereof;  the  court  may,  in  its  discre- 
t'lou,  appoint  some  competent  attorney-at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented. 
Xlie  order  must  specify  tbe  names  of  the  parties  so  far  as 
KDown  for  whom  the  attorney  is  appointed,  who  is  thereby 
ftnthorized  to  represent  such  parties  in  all  such  proceed- 
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ingshad  sabseqa^nt  to  his  appointment.  The  attoiney 
may  receive  a  fee,  to  be  fixed  by  tbe  court,  for  his  serr- 
ices,  which  mast  be  paid  out  of  the  funds  of  the  estate  aa 
necessary  expenses  of  administration,  and  upon  distribii- 
tion  may  be  charged  to  the  party  represented  by  the  at- 
torney. If,  for  any  cause,  it  becomes  necessary,  the 
court'may  substitute  another  attorney  for  the  one  first  ap- 

Sointed,  in  which  case  the  fee  must  be  proportionately 
ivided.  The  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings.  [In  effect 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  36  Cal.  278;  43  Cal.  543 :  cannot 
waive  minor's  rights.  My.  P.  Rep.  6 :  cannot  instltate  proceedings  far 
revocation  of  probate.  My.  P.  Rep.  75. 

§  1719.  When  a  judgment  or  decree  is  made,  setting 
apart  a  homestead,  contirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  af- 
fecting the  title  to  real  property,  a  certified  copy  of  the 
same  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated.  [In  effect  July 
1st,  1874.  J 

§  1720.  When  it  is  not  otherwise  prescribed  in  this 
title,  the  Superior  Court,  or  the  Supreme  Court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  hy  any 
party  to  the  proceedings,  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require.  Execution  for  the  costs  may 
issue  out  of  the  Superior  Court.  [In  effect  July  16th,  1880.] 

Costs  against  ezecntor— or  administrator,  sec.  1509. 

Costs— when  paid  out  of  the  estate,  47  Cal.  450 :  on  contest  of  will, 
before  Code,  19  Cal.  388 :  on  appeal.  Estate  of  Barton,  June  16th,  1880, 5 
Pac.  C.  L.  J.  511. 

§  1721.  Whenever  an  executor,  administrator,  or  guard- 
ian is  committed  for  contempt  in  disobeying  any  lawful    : 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or   ^ 
purging  himself  otherwise  of  the  contempt,  the  court    ! 
tnay,  by  order  reciting  the  facts,  and  without  further    | 
showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  entitled  thereto  executor,  administrator,  or 
guardian  in  his  stead.    [In  effect  July  16th,  1880.] 

Imprisonment  of  ezecntor— for  not  paying  over  the  distributed 
shares  of  the  estate.  My.  P.  Rep.  160;  and  see  53  Cal.  204. 

§  1722.  Whenever  an  infant,  insane,  or  incompetent 
:)erson  has  a  guardian  of  his  estate  residing  in  this  State, 
personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concernipg  the  estate  of  a  deceased 
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person  in  wliicli  the  ward  is  interested » is  equivalent  to 
serTice  upon  the  ward,  atad  it  is  the  duty  of  tlie  guardian 
to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
gaardian  may  also  appear  for  his  ward  and  waive  any 
process,  notice,  or  order  to  show  cause  which  an  adult  or 
a  person  of  sound  mind  might  do.  [In  effect  July  IGth, 
1880.] 

§  1723.  If  any  person  has  died,  or  shall  hereafter  die, 
wlio  at  the  time  of  his  death  was  the  owner  of  a  life  es- 
tate, which  terminates  by  reason  of  the  death  of  such  per- 
son, any  person  interested  in  the  property,  or  in  the  title 
thereto,  in  which  such  life  estate  waslield,  may  file  in  the 
Superior  Court  of  the  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts, 
and  thereupon,  and  after  such  notice,  by  publication  or 
otherwise,  as  the  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  offered  in  support  thereof, 
and  if,  upon  such  hearing,  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  the  court  shall  make  a  decree  to  that 
effect,  and  thereupon  a  certified  copy  of  such  decree  may 
be  recorded  in  the  office  of  the  county  recorder,  and 
thereafter  shall  have  the  same  effect  as  a  final  decree  of 
distiibutiou  so  recorded.    [In  effect  Marcli  4th ,  1881. ] 
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CHAPTER  Xm. 

OF   PUBLIC   ADMINISTRATOR 

f  1726.  "Wliat  estates  to  be  fMlmlnistered  by  pablic  administrator. 
I  1727.  Public  administrator  to  obtain  letters,  when  and  bow.    His 

bond  and  oatta. 
S  1728.  Duty  of  persons  In  whose  house  any  stranger  dies. 
S  1729.  Must  return  inventory  and  administer  estates  according  totals 

title. 
S  1790.  When  another  person  is  appointed  administrator  or  executor, 

Bublic  administrator  to  deliver  up  tlie  estate, 
officers  to  give  notice  of  waste  to  public  administrator. 
17S2.  tiuits  for  property  of  decedents. 

1733.  Order  to  examine  party  charged  with  embezzling  estate. 

1734.  Punishment  for  refusing  to  attend. 

1735.  Order  on  public  administrator  to  account. 
1796.  Every  six  months  to  malce  and  publish  return  of  condition  of 

S  1737.  When  there  are  no  heirs  or  claimants,  moneys  and  effects  paid 

to  county  treasurer,  etc. 
S  1738.  Not  to  be  interested  in  the  payments  for  or  on  account  of  es* 

tates  in  his  hands. 
%  1739.  When  to  settle  with  county  cleric,  and  how  unclaimed  estate 

disposed  of. 
S  1740.  Proceedings,  how  and  by  whom  Instituted,  against  public  ad- 

ministrator  failing  to  nay  over  money  as  ordered. 
S  1741.  Fees  of  officers,  when  and  by  whom  paid. 
§  1742.  Public  administrator  to  administer  oatlis. 
S  1743.  Preceding  chapters  applicable  to  public  administrator. 

§  1726.  Every  public  administrator,  duly  elected,  com- 
missioned, and  qualified,  must  take  cbarge  of  the  estates 
of  persons  dying  within  his  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administra- 
tors are  appointed,  and  which,  in  consequence  thereof, 
are  being  wasted,  uncared  for,  or  lost; 

2.  Of  tne  estates  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  July 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  chaisfe 
of  an  estate,  which  he  is  entitled  to  administer  without  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of  administration  are  issued  to 
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Other  persons.  His  official  bond  and  oath  are  in  lieu  of 
the  administrator's  bond  and  oath,  but  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  the 
court. 

Letters  of  administration— ^need  of  granting,  to  public  adminis- 
trator, 7  Cal.  215;  II  Cal.  120;  17  Cal.  233;  U  Cal.  464 :  continue  in  force 
after  office  exi>ires,  1)  Gal.  120;  63  Cal.  250:  but  estate  must  be  deliv- 
ered to  another  appointee,  sees.  1730, 1735. 

Bond  on  sale  of  real  estate-Hsec.  1389. 

Bondsmen  of  public  administrator— liable  after  term  expires,  5t 
Cal.  259. 

§  1728.  Whenever  a  stranger,  or  person  without  known 
heirs,  dies  intestate  in  the  house  or  premises  of  another,  the 
possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  Tecovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.     [In  effect  July  16th,  1880.] 

Failure  to  file  inventonr,  etc.— ground  for  revocation  of  letters. 
My.  p.  Rep.  251. 

^  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
ministration are  regularly  granted  to  any  other  person  on 
an  estate  of  which  the  public  administrator  has  charge, 
lie  must,  under  the  order  of  the  court,  account  for,  pay, 
&nd  deliver  to  the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  [In  ef- 
fect July  16th,  1880.] 

Authority  of  public  administrator— continues  after  term  until  new 
appointment,  11  Cal.  120. 

§  1731.  All  civil  officers  must  inform  the  public  ad* 
xuinistrator  of  all  property  known  to  them,  belonging  to 
a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
^hich,  bv  reason  thereof,  ought  to  be  in  possession  of  the 
public  administrator. 

§  1732.  The  public  administrator  must  institute  all 
BQits  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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§  1733.  When  the  public  administrator  complains  to 
the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 

Eerson  has  concealed,  embezzled,  or  disposed  of,  or  has  in 
is  possession  any  money,  goods,  property,  or  effects,  to 
the  possession  of  which  such  administrator  is  entitled  in 
his  official  capacity,  the  court  or  judge  may  cito  such  per- 
son  to  appear  before  the  court,  and  may  examine  him,  on 
oath,  touching  the  matter  of  such  complaint.  [In  effect 
July  16th,  1880.] 
Oitation-secs.  1707-1711. 

§  1734.  All  such  interrogatories  and  answers  must  be 
reduced  to  writing  and  signed  by  the  party  examined, 
and  filed  in  the  court.  If  the  person  so  cited  refuses  to 
appear  and  submit  to  such  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him  touching  the 
matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain,  in  close  custody,  until  he 
submits  to  the  order  of  the  court.  [In  effect  July  16th, 
1880.] 

Contempt— sees.  1299, 1219. 

§  1735.  The  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to 
the  executors  or  administrators  regularly  appointed.  [In 
effect  July  16th,  1880.] 

§  1736.  The  public  administrator  must,  once  in  every 
six  months,  make  to  the  Superior  Court,  under  oath,  a 
return  of  all  estates  of  decedents  which  have  come  into 
his  hands,  the  value  of  the  same,  the  money  which  has 
come  into  his  hands  from  such  estate,  and  what  he  has 
done  with  it,  and  the  amount  of  his  fees  and  expenses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands; 
publish  the  same  six  times  in  some  newspaper  published 
in  the  county,  or  if  there  is  none,  then  post  the  same,  legi- 
bly written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county.     Lin  effect  July  16th,  1880.] 

Semi-annaal  statement— of  affairs  of  estate,  etc.,  neglect  causes 
revocation  of  letters.  My.  P.  Kep.  251. 

Publication— sec.  1705. 

§  1737.  It  is  the  duty  of  every  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  mooeys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or 
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administrator,  countersigned  by  a  superior  judge,  when 
required  for  the  i^urposcs  of  admiuistration.  It  snail  bo 
tlie  duty  of  the  county  treasurer  to  receive  and  safely 
keep  all  such  moneys,  and  pay  them  out  upon  the  order 
of  the  executor  or  administrator,  when  countersigned  by 
a  superior  judge,  and  not  otherwise,  and  to  keep  an  ac- 
count with  such  estate  of  all  moneys  received  and  paid 
to  him;  and  the  county  treasurer  shall  be  allowed  one 
per  cent,  upon  all  moneys  received  and  kept  by  him,  and 
no  greater  fees  for  any  services  herein  provided;  and  for 
the  safe  keeping  and  payment  of  all  such  moneys,  as 
herein  provided,  the  said  treasurer  and  his  sureties  phali 
be  responsible  upon  his  official  bond.  The  moneys  thus 
deposited  may,  upon  order  of  the  court,  be  invested, 
pending  the  proceedings,  in  securities  of  the  United 
States,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  for  the  best  interests  of  the  estate. 
After  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  be  no  heirs,  or  other  claimants  thereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  effect  July  16th,  1880.] 

Depositing  money  in  county  treasury,  etc.— failure  causes  revo* 
cauon  of  letters.  My.  P.  Bep.  251. 
Escheated  estates— sees.  1269^1272. 

§  J7^8.  The  public  administrator  must  not  be  inter- 
ested in  the  expenditures  of  any  kind  made  on  account  of 
^ny  estate  he  administers,  nor  must  he  be  associated  in 
J^^Gss  or  otherwise  with  any  one  who  is  so  interested, 
ana  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that 

§  ^^39.  Public  administrators  are  required  to  account 
nnaer  oath,  and  to  settle  and  adjust  their  accounts  re- 
aring to  the  care  and  disbursement  of  money  or  property 
oeionging  to  estates  in  their  hands,  with  the  county 
ea  iT^  o^  their  respective  counties,  on  the  first  Monday  in 
eacn  month;  and  they  must  pay  to  the  county  treasurer 
**\I'  ^^^^y  remaining  in  their  hands  of  an  estate  un- 
nin?^^*  as  provided  in  sections  sixteen  hundred  and 
^^^.^y-three  to  sixteen  hundred  and  ninety-six,  both  in- 

nnVfl  ^^*  When  it  appears,  from  the  returns  made  in 
pursoance  of  the  foregoing  sections,  that  any  money  re» 
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mains  in  the  hands  of  the  publio  administrator  (after  a 
final  settlement  of  the  estate)  anclaimed,  which  should  be 
paid  over  to  the  county  treasurer,  the  Superior  Court,  or  a 
judge  thereof,  must  order  the  same  to  be  paid  over  to  tho 
county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  within  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator  for  a  judgment  against 
him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  IGth,  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates  in 
the  hands  of  public  administrators,  must  be  paid  out  of 
the  assets  thereof  so  soon  as  the  same  come  into  his  hand**. 

§  1742.  Public  administrators  may  administer  oaths 
in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 

Administration  of  oaths— sec.  2093  et  $eq. 

§  1743.  When  no  direction  is  given  in  this  chapter  for 
the  government  or  guidance  of  a  public  administrator  m 
tho  discharge  of  his  duties,  or  for  the  administration  of  an 
estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern. 


661  GUABDIAN  Ain>  WABD.  §  1747 


I 


CHAPTER  XrV. 
OF  GUARDIAN  AND  MTARD. 

ABT.     L    GUABDIAirS  OF  MllTORS. 

II.     OUABDIA-NS  OF  INSANB  ATSTD  IVOOirFETXK)  PXB80H8. 
III.     THB  POWKB8  AND  DUTIES  OF  GUABDIANS. 
rV.     THB  8ALB  OF  FBOPBBTT  AND   DlSPOSITIOB  OV  FBO* 
CBBD8. 

y.  Kon-Besidsnt  Guabdians  and  Wabdb. 

YL     GENBBAL  and  MI&OELLANBOUS  PBOYISIOirB. 

ABTICLE  I. 
GUABDIANS  OF  MINOBB. 

\  1747.  Judge  to  appoint  guardians,  when,  and  ou  what  petition. 

1 1748.  When  minor  may  nominate  guardian;  when  not. 

$  1749.  When  appointment  may  be  made  by  judge,  when  minor  Is  OTor 

fourteen. 
1 1750.  Nomination  by  minors  after  arriving  at  fourteen. 
I  1751.  Father  or  mother  entitled  to  guardianship. 

1752.  Minor  having  no  father  or  mother. 
.  1753.  Powers  and  duties  of  guardian. 
S  1754.  Bond  of  guardian,  conditions  of. 
S 1755.  Probate  ludge  may  insert  conditions  In  order  appointing 

!  guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 
1757.  Maintenance  of  mmor  out  of  income  of  his  own  property. 
1758.  Guardian  to  give  bond.   Powers  limited. 
S 1759.  Power  of  courts  to  appoint  guardians  and  next  friend  not  im« 
paired. 

§  1747.  The  Superior  Court  of  each  county,  when  it  ap- 
peara  necessary  or  convenient,  may  appoint  guardians  for 
the  persons  and  estates,  or  either  of  tnem,  of  minors  who 
have  no  guardian  legally  appointed  by  will  or  deed,  and 
who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  State  and  have  estate  within  the 
county.  Such  appointment  may  be  made  on  the  petition 
of  a  relative  or  other  person  on  behalf  of  the  minor,  or  on 
tlie  petition  of  the  minor,  if  fourteen  years  of  age.  Be- 
fore making  such  appointment,  the  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  be  given  to  any 
person  having  the  care  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residing  in  the  county  as  the  court  may 
deem  proper.    [In  effect  April  15th,  1880.] 

Powers  and  duties  of  guardians— sec.  1768  et  teq. 

Guardian  and  ward— see  Civil  Code,  sees.  236-288. 

Ckiardian  ad  litem— «ee  sec.  1759. 
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Guardian  of  minor— minors  generally,  see  GIyU  Code,  sec8.^2S,^)3f 
204 :  control  of  District  Courts  over  minors,  before  amdts.  1880, 4  CaL 
062:  on  petition  of  minor,  see  sec.  1748 :  administrator  also,  33  CaL  45: 
lefHslatiye  appointment  of,  when  unconstitutional,  53  Cal.  4@. 

Letters  of  gaardianahip— when  need  not  actually  issue,  15  CaL  236. 

Non-recident  minor— notice  of  application  for  guardianship  of,  19 
CaL  (89. 

§  1748.  If  the  minor  is  under  the  age  of  fourteen  years, 
the  court  may  nominate  and  appoint  iiis  guardian.  If  he 
is  fourteen  years  of  age,  lie  may  nominate  his  own  guar- 
dian, who,  if  approved  by  the  court,  must  be  appointed 
accordingly.    [In  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is  not 
approved  by  the  court,  or  if  the  minor  resides  out  of  the 
State,  or  if,  after  being  duly  cited  by  the  court,  he 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  under  the  age  of  fourteen  years,  the 
minor,  at  any  time  after  he  attams  that  age,  may  appoint 
his  own  guardian,  subject  to  the  approval  of  the  court. 
Lin  effect  AprU  15th,  1880.] 

§  1751.  The  father  of  the  minor,  if  living,  and  in  case 
of  his  decease,  the  mother,  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact  their 
own  business  and  not  otherwise  unsuitable,  must  be  en- 
titled to  the  guardianship  of  the  minor. 

Control  of  parent— see  Civil  Code.  sees.  202, 213;  87  Cal.  657:  mother 
when  preferred  to  father.  My.  P.  Bep.  18 :  contest  between  father  and 
stranger,  My.  P.  Bep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  living, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise,  87  Cal.  657. 

§1753.  Every  guardian  appointed  shall  have  the  cas- 
y  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives 
at  the  age  of  majority  or  marries,  or  until  the  guardian  is 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  person  guard- 
ian under  this  chapter  takes  effect,  and  before  letteis 
Issue,  the  court  must  require  of  such  person  a  bond  to  the 
minor  with  sufficient  sureties,  to  be  approved  hy  the 
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jndge,  and  in  snch  sum  as  he  shall  order,  conditioned  that 
the  gpiardian  will  faithfully  execute  the  duties  of  his  trust 
according  to  law,  and  the  following  conditions  shall  form 
a  part  of  such  bond  without  being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the 
court  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faitlif ully 
to  discharge  his  trust  in  relation  thereto,  and  also  in  rela- 
tion to  the  care,  custody,  and  education  of  the  ward ; 

3.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  derived  therefrom,  and  of  tbe  management  and 
disposition  of  the  same,  within  three  months  after  his  ap- 
pointment, and  at  sucli  other  times  as  the  court  directs, 
and  at  the  expiration  of  his  trust  to  settle  his  accounts 
with  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
his  legal  representatives,  and  to  pay  over  and  deliver  all 
the  estate,  moneys,  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement,  to  the  person  who  is 
lawfully  entitled  thereto.    Upon  filing  the  bond,  duly 
approved,  letters  of  guardianship  must  issue  to  the  person 
appointed.    In  form  the  letters  of  guardianship  must  be 
substantially  the  same  as  letters  of  administration,  and 
the  oath  of  the  guardian  must  be  indorsed  thereou  that 
he  will  perform  the  duties  of  his  office  as  such  guardian 
according  to  law.    [In  effect  April  15th,  1880.] 

Sunnivisioir  3.  Accounts  of  guardians— exclusive  Jurisdiction  of 
Probate  Court  over,  before  amdts.  1880,53  Cal.  16:  renderiug,  sees.  1773, 
1774. 

§  1755.  When  any  person  is  appointed  guardian  of  a 
minor,  the  court  may,  with  the  consent  of  such  person, 
insert  in  the  order  of  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  educa- 
tion, and  welfare  of  the  minor.  The  performance  of  such 
conditions  shall  be  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties 
on  his  bond  shall  be  responsible.  [In  effect  April  15th. 
1880.] 

Undertakhigs  generallf— sec.  941». 

Gruardian's  bond— liability  on,  sec.  1407. 

Letters  of  guardianship— special,  Issuable  at  chambers,  sec.  166. 

§  1756.  All  letters  of  guardianship  issued,  and.  all 
guardians'  bonds  executed  under  the  provisions  of  this 

Code  Civ.  Pkoc— 4tT. 
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chapter,  with  the  affidavits  and  certificates  thereon,  mnsk 
be  recorded  by  the  clerk  of  the  court  having  jnrisdictioii 
of  the  persons  and  estates  of  the  wards.  [In  effect  April 
15th,  1880.] 

§  1757.  If  any  minor  having  a  father  living  has  prop- 
erty, the  income  of  which  is  suihcient  for  his  maintenance 
and  education  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford,  regard  being  had  to  the  sit- 
uation of  the  father's  family  and  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  main- 
tenance  of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  rea- 
sonable, and  must  be  directed  by  the  court;  and  the 
charges  therefor  may  be  allowed  accordingly  in  the  settle- 
ment of  the  accounts  of  his  guardian.  [In  effect  April 
16th,  1880.] 

§  1758.  Every  testamentary  guardian  must  give  bond 
and  qualify,  and  has  the  same  powers  and  must  perfons 
the  same  duties  with  regard  to  the  person  and  estate  oE 
his  ward  as  guardians  appointed  by  the  court,  except  so 
far  as  their  powers  and  auties  are  legally  modiiied,  en- 
larged, or  changed  by  the  will  by  which  such  guardian 
was  appointed.    [In  effect  April  15th,  1880.] 

Te8tamentar7  gaardian-^when  not  entitled  to  custody  and  tnltiaa 
of  minor,  37  CaL  bSl:  bond  of,  see  sec.  1754:  need  not  liave  letters  {$• 
sued,  15  Cal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affects  or 

impairs  the  power  of  any  court  to  appoint  a  guardian  to 

deteud  the  interests  of  any  minor  interested  in  any  suit 

or  matter  pending  therein. 

Gnardian  ad  Utem-fiecs.  372, 373, 1722, 1769;  19  CaL  629;  bat  see  O 
Cal.  484. 

ABTIGLE  n. 
QVAXDIAXB  OF  IVSAJTB  AJTD  IVCOICPBTEITT  PKBSOSS. 

1763.  Guardians  of  insane  and  other  incompetent  persons. 

1764.  Appointment  by  probate  judge  after  hearing. 

1765.  Powers  and  duties  of  sucii  guardians. 

1766.  Petition  for  restoration  to  capacity. 

§  1763.  When  it  is  represented  to  the  Superior  Coort, 
or  a  judge  thereof,  upon  verified  petition  of  any  relative 
or  friend,  that  any  person  is  insane,  or  from  any  caus4 
mentally  incompetent  to  manage  his  property,  such  couit 
or  judge  must  cause  a  notice  to  be  given  to  the  suppos^ 
insane  or  incompetent  person  of  the  time  and  place  of 
hearing  the  case,  not  less  than  five  days  before  the  time 


•oappoi 


1.^  jintBd;  and  sucli  person,  if  abln  fa  nttand,  must  be 
uced  OB  the  liearlng.    [In  effect  April  1311],  1S80.  j 

placed  la  saylum.  Civil  Code, sen.  !S3:  liomcstead  ot, 

am— otlMBM  or  Incompetent  person,  sBcs.sre.STJ. 
'  ntUcknble.  1 

§  1764.  If,  after  afuilhearic};  ntid  examination  upon 
micli  petition,  it  appear  to  the  court  that  tiiu  e>''"«>i>  '" 
qneation  i»  incapabJe  of  taking  care  oF  bimstlf  and  iQaO' 
Ming  hl3  property,  such  coart  must  appoint  n  RiinnlLm 
of  his  petsoD  and  eatate,  with  the  powers*  ami  duties  ju 
thia  chapter  specified.  [In  effect  April  15ili,  1B80.] 
Fattr  appointed  gnardiaa-UCaLIUi  tDCuLSWi  Uy.  P.  Rep.  It. 

g  1765.  Erery  mardlan  appointed,  as  provided  In  tlio 
TOecediufT  Hection.lias  tlie  care  and  custody  of  llio  person 
of  his  wanl.  iind  the  manaficmeut  of  all  his  estutu,  i)ntlt 
encli  guardian  ia  legally  discharged;  and  lio  nmat  give 
tend  to  such 'ward,  in  like  manner  and  with  like  condi- 
tions as  before  preacrihed  with  respect  to  tlie  guardian  of 

DtacharEs  of  gnardlan— senerally,  3;  C;it.  Kl. 
Bmiil  of  gnardlan-sec.  1764. 

§1766.  Any  person  who  has  been  declared  ina.ino  or 
incompetent,  or  tlio  guardian,  or  nnv  relative   uf  Buch 

Eerson  within  the  third  degree,  or  ,Tny  friend,  may  apply, 
7  petition,  to  the  Superior  Court  of  tho  county  in  which 
he  was  declared  inaane,  to  havo  the  fact  of  h  is  restoration 
to  capacity  judicially  determined.  Tho  petition  shall  be 
verified,  and  shall  state  tliat  auch  ppraon  U  then  Rane  or 
competent.  Upon  receiving  the  pelition,  tlio  court  muat 
appoint  a  day  for  a  hearing  hotoro  Iho  court,  ond,  if  the 
petitionerrequest  it,  shall  order  an  investigation  before  a 
]ur;,  which  ahaU  be  summoned  and  imimnnclcd  In  the 
same  manner  as  juries  are  summoned  and  impanneled  in 
eivil  actions.  The  court  ahall  cause  notice  of  the  trial  to 
DC  given  to  the  ^acdian  of  the  person  so  declarcid  inaane 
orhicompetent.  if  there  be  a  guardian,  and  to  his  or  her 
uMband  or  wife,  if  there  be  one,  uod  to  hia  or  her  father 
er  mother,  if  living  In  the  county.  ODthetrin.1,  tho  guard- 
ian or  relative  of  thepersonaodeclared  insane  or  incom- 
petent, and,  in  tho  discretion  of  tho  court,  any  other  poc- 
■on,  may  oonteat  the  right  to  tho  relief  demanded.  Wit- 
nesaesmay  be  required  to  appear  and  testify,  as  in  civil 
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cases,  and  may  be  called  and  examined  by  tbe  court  on 
its  own  motion.  If  it  be  found  that  the  x>erson  be  of 
sound  mind,  and  capable  of  taking  care  of  himself  and 
his  property,  his  restoration  to  capacity  shall  be  adjudged, 
ana  the  guardian  of  such  person,  if  such  person  be  not  a 
minor,  shall  cease.    [In  effect  April  15th,  1880.] 

ABTICLE  HL 

Ths  Powxbs  and  Duties  of  Ouardiaitb. 

S  1768.  Guardian  to  pay  debts  of  ward  oat  of  ward's  estate. 

S  1769.  Guardian  to  recover  debts  due  his  ward  and  represent  him. 

S  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell  real 

!1771.  Maintenance,  support,  and  education  of  ward,  how  enforced. 
1773.  May  assent  to  a  partition  of  real  estate. 
1773.  Guardian  to  return  Inventory  of  estate  of  ward.   Appraisers 
to  be  appointed.   Like  proceedings  when  other  property 
acquired. 

!1774.  Settlements  of  guardians. 
1775.  Allowance  of  accounts  of  joint  guardians. 
1776.  Expenses  and  compensation  of  guardians. 

§  1768.  Every  guardian  appointed  under  the  provis- 
ions of  this  chapter,  whether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  out  oi  his 
personal  estate,  and  the  income  of  his  real  estate,  if  suf- 
ficient; if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  sale  of  real  es- 
tate of  decedents. 

Payment  of  debts— 36  Cal.  651. 

Order  for  sale  of  property— sec.  1770:  legislative  authority,  to  sell 
land  of  minor,  50  Cal.  153:  51  Cal.  352:  requisite  for  personalty,  9  CaL 
532;  42  Cal.  290. 

Order  directing  payment— to  guardian  of  infant  heirs,  effect  of,  35 
Cal.  343. 

§  1769.  Every  guardian  must  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  Just  dividend  of  his  estate  and  effects; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    [In  effect  April  15th,  1880.] 

Sue  for  ward— 20  Cal.  659;  not  In  his  own  name.  32  Cal.  HI. 

Appear  for  ward— 19  Cal.  632;  42  CaL  1S4. 

§  1770.  Every  guardian  must  manage  the  estate  of  his 
ward  frugally  aua  without  waste,  and  apply  the  income 
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and  profits  thereof,  as  far  as  may  be  necessary,  for  tbe 
comfortable  and  suitable  maintenance  and  support  of  tbe 
ward  and  his  family,  if  there  be  any;  and  if  such  in- 
come and  profits  be  insufficient  for  that  purpose,  the 
guardian  may  sell  the  real  estate,  upon  obtaining  an  or 
der  of  the  court  therefor,  as  provided,  and  must  apply 
the  proceeds  of  such  sale,  as  far  as  may  be  necessary,  foi 
the  maintenance  and  support  of  the  ward  and  his  family, 
if  there  be  any. 

Manage  tho  estate— liable  for  not  taking  security.  My.  P.  Bep.  230. 
may  employ  agent,  3(>  Cal.  (i51 :  must  be  appointed,  9  CaL  531. 

Sale  of  property— and  disposition  of  proceeds,  sec.  1777  et  teq. 

§  1771.  When  a  guardian  has  advanced  for  the  neces- 
sary maintenance,  support,  or  education  of  his  ward,  an 
amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  ot  life,  and  the  same  is  made  to  ap- 
pear to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.  Whenever  a  guardian  fails,  neglects, 
or  refuses  to  furnish  suitable  or  necessary  maintenance, 
support,  or  education  for  his  ward,  tho  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,*  supplies  a 
ward  with  such  suitable  and  necessary  maintenance, 
support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  tho 
same,  the  court  may  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

^  Before  this  section  enacted— Held  that  court  liad  no  such  powers  as 
to  reimbursement,  40  Cal.  456. 

Waiver  of  reimbursement- by  guardian.  My.  P.  Bep.  69. 

§  1772.  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Assent  to  partition— sec.  705:  provision  Inapplicable.  19  Cal.  217:  ap- 
Pc^arance  by  guardian,  sees.  372, 1722. 

§  1773.  Every  guardian  must  return  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  months 
after  his  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to 
the  court.  The  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to 
render  an  account  to  tne  court  of  the  estate  of  his  ward. 
The  inventories   and  accounts  so   to  be  returned   or 
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rendered  most  be  sworn  to  by  the  guardian.  All  the  » 
tate  of  the  ward  described  in  tbe  first  inventory  mast  \» 
appraised  by  appraisers  appointed,  sworn,  and  acting  in 
the  manner  provided  for  regulating  the  settlement  of  tho 
estates  of  decadents.  Sach  inventory,  with  tho  appraise- 
ment of  the  property  therein  described,  must  be  recorded 
by  tho  clerk  of  the  court  in  a  proper  book  kept  in  his 
office  for  that  purpose.  Wlienever  any  other  property  of 
the  estate  of  any  ward  is  discovered,  not  incladed  in  tlie 
inventory  of  the  estate  already  returned,  and  whenever 
any  other  i)roperty  has  been  succeeded  to,  or  acquired  by 
any  ward,  or  for  his  benefit,  the  like  proceedings  must  be 
had  for  the  return  and  appraisement  thereof  that  are 
herein  provided  in  relation  to  the  lirst  inventory  and  re- 
turn.   [In  effect  April  15th,  1880.] 

Accottnts  sworn  to  by  gnardian— when  by  anotiier,  36  CaL  ^: 
where  joint  guardians,  sec.  1775. 

Appraisers— generally,  sec.  1444. 

§  1774.  The  guardian  must,  upon  the  expiration  of  a 
year  from  the  time  of  his  appointment,  and  as  often  there- 
after as  he  may  be  required,  present  his  account  to  the 
court  for  settlement  and  allowance.  [In  effect  April  15th, 
1880.] 

Accoonts  of  guardian— sec  1773:  presentation  for  allowaace  aod 
settlement,  contest  on,  36  Gal.  653:  must  cover  foreign  funds,  Hy-P> 
Bep.  225:  liability  for  loan  without  security,  My.  P.  Bep.  230. 

§  1775.  When  an  account  is  rendered  by  two  or  more 
joint  guardians,  the  court  may,  in  its  discretion,  allow  the 
same  upon  the  oath  of  any  of  them.  [In  effect  April  15tb, 
1880.] 

§  1776.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trusty  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

Expenses  incnrred— advances  made,  sec.  1771. 

ABTICLE  IV. 
THB  SALB  of  PBOPBBTT  AKD  DISPOSITION  OF  THB  PBOCISDS. 

I  1777.  Hay  sell  property  in  certain  cases. 

§  1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

S  1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  liow  given. 
1788.  Copy  of  order  to  be  served,  published*  or  consent  filed. 
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1784.  Hearing  of  application. 

1785.  Wbo  may  l)e  examined  on  such  hearing. 

1786.  Costs  to  be  awarded,  to  whom. 

1787.  Order  of  sale,  to  specify  wtiat. 

1788.  Bond  before  selling. 

1788.  All  proceedings  for  sales  of  property  by  guardians  to  eonfonn 
to  chapter  seven  of  this  title. 

1790.  lilmit  of  order  of  sale. 

1791.  Conditions  of  sales  of  real  estate  of  minor  heirs.    Bond  and 

mortgage  to  be  given  for  deferred  payments, 

1792.  Court  may  order  the  investment  of  money  of  the  ward. 

§  1777.  When  the  income  of  an  estate  under  ^ardian* 
ship  is  insufficient  to  maintain  the  ward  and  his  family, 
3r  to  maintain  and  educate  the  ward  when  a  minor,  his 
^ardian  may  sell  his  real  or  personal  estate  for  that  pur- 
pose, ujion  obtaining  an  order  therefor. 

Power  of  guardian— to  sell  property,  sec.  1768  and  notes. 

§  1778.  When  it  appears  to  the  satisfaction  of  the 
court,  upon  the  petition  of  the  guardian,  that  for  the 
benefit  ot  bis  ward  his  real  estate,  or  some  part  thereof, 
Bbould  bo  sold,  and  tlie  proceeds  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
provement or  security  of  any  other  real  estate  of  the 
ward,  his  guardian  may  sell  the  same  for  such  purpose, 
npon  obtaining  an  order  therefor. 

Petition  of  the  guardian— requisites  of,  20  CaL  352. 

Order  for  sale  of  property— sec.  1768n. 

^  §  1779.  If  the  cistate  is  sold  for  the  purposes  men- 
tioned in  this  article,  the  guardian  must  apply  the  pro- 
ceeds of  the  sale  to  such  purposes,  as  far  as  necessary, 
and  put  out  the  residue,  it  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  the  education  of  his  children,  or  for  the  education  of 
the  ward  when  a  minor,  in  which  case  the  capital  may 
«^  used  for  that  purpose,  as  far  as  may  be  necessary,  in 
hke  manner  as  if  it  had  been  personal  estate  of  the  ward. 

§  1780.  If  the  estate  is  sold  for  the  purpose  of  putting 
out  or  investing  the  proceeds,  the  guardian  must  make 
the  investment  according  to  his  best  judgment,  or  in  pur- 
suance of  any  order  that  may  be  made  by  the  court.  [In 
«tect  April  15th,  1880.] 

§  1781.  To  obtain  an  order  for  such  sale,  the  guardian 
^ust  present  to  the  court  in  which  he  was  appointed 
guardian  a  verified  petition  therefor,  setting  forth  the 
condition  of  the  estate  of  his  ward,  and  the  facts  and  cir- 
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eamstances  on  which  the  petition  is  foanded,  tending  to 
nhovr  the  necessity  or  expediency  of  a  sale.    [In  effMl 
April  15th,  1880] 
Keqnisites  of  petition->20  Cal.  382. 

§  1782.  If  it  appear  to  the  court,  or  a  judge  thereof, 
from  the  petition,  that  it  is  necessary  or  would  be  bene« 
ficial  to  the  ward  that  the  real  estate,  or  some  part  of  it, 
should  be  sold,  or  that  the  real  and  personal  estate  should 
be  sold,  the  court  must  thereupon  make  an  order  direct 
ing  tbe  next  of  kin  of  the  ward,  and  all  persons  inter- 
ested in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  estate, 
or  some  part  of  it,  the  court  must  order  the  sale  to  he 
made,    [in  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  must  be  personally  served 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  inte^ 
ested  in  the  estate,  at  least  fourteen  days  before  the  bear- 
ing of  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  specified  by  the  court 
in  the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  interested  therein,  and 
the  next  of  kin,  notice  need  not  be  served  or  publishea. 
[In  effect  April  15th,  1880.] 

Notice— compare  sec.  1539  and  46  Cal.  635. 

§  1784.  The  court,  at  the  time  and  place  appointed  in 
the  order,  or  such  other  time  to  which  the  hearing  is  post- 
poned, upon  proof  of  the  service  or  publication  of  the 
order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion.   [In  effect  April  15th,  1880.] 

Compare— sec.  1540. 

§  1785.  On  the  hearing,  the  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  process  to  compel  theu* 
attendance  and  testimony  may  be  issued  by  the  court,  in 
the  same  manner  and  with  like  effect  as  in  other  cases 
provided  for  in  this  title.    [In  effect  April  15th,  1880.] 

Compelling  attendance  and  testimony  of  witaeases— sec  190  ^ 
seq. 


g    17SC    It   Any  petBoa  appears  and  objocta   I 
sntiD^  of  nny  order  prayed  lot  under  tlio  i  mvisi  ...  _. 
lis  article,  and  il  appear  to  tliocourt  iliit  (    Ii  rtliapatl- 


o  objection  tbcreto  is  aiistaiiiL  I  i  li  court  iony, 
I  granting  or  refusing  tlie  order  aivir  !  it)(be  party 
cevailiDg,  and  enforce  t]jo  payment  tin  i  <' 
g  1787.  If.  after  a  full  esaminntien  ]  ].  irs  neces- 
oy,  or  for  the  benefit  of  the  ward  tl  ii  1  i  i1  oaCato  or 
3me  pnrt  thereof,  bIiouUI  be  sold  tlie  c  i  m  ly  gnnt  an 
rder  therefor,  specifying  tlierein  thrt  s  i  r  reaaons 

'by  the  sale  is  necessary  ot  beneficiil  I  mjy  it  tlia 
amo  lias  t>een  prayed  for  in  the  petit  o  Irr  such  sala 

0  be  made  either  at  publii,  or  private  sj 

g  1788.  Every  guardian  authorize  1  11  real  estate 

nuat,  before  tlie  sale,  gire  bond  to  tl  n  1    witli  suiH- 

ient  surety,  lo  bo  approved  by  tbo  conn  i  iJga  there- 
it,  witli  condition  to  sell  tliBsamo  in  tb  i  iniiLr  and  to 
iccount  for  the  proceeds  ot  the  sale  as  ]ir  ilded  for  in 
ibia  chapter,  and  chapter  seven  of  this  liilo  [In  effect 
iprii  15th,  lb»),] 

Bond  on  sals  of  rsalty— eec.  19H) 

§  1789.   All  the  proceedings  under  p  t  t  in  of  gnard- 
1   fusing  III  a 

,       , „„ .  'iru  oE  sale, 

and  application  for  conQrimtiontliereut  ind  hear- 
ing of  such  opplication,  making  ordir^  i  iiii;  or  con- 
llrming  sales  and  rei>orts  of  sole''  or  1  i  >  I  making 
conveyances  of  property  sold  account  1  tbo  settle- 
ment of  accounts,  must  ho  had  and  i^>  il  luirod  by 
the  provisions  of  this  title  coQcermngt'-t  f  dLCodEuts, 
unless  otherwise  specially  provided  in  t  ]  t  r 

§1790.  No  order  of  sale,  granted  in  i  ii  iincaoflhil 
■Dg  Uie  same,  -without  a  sale  being  had 

§  1791.  All  sales  of  real  estate  of  wirda  mu^t  bo  for 
«aah,  or  for  part  oaah  and  part  deferred  paympnts  the 
credit  in  uo  case  lo  esceed  three  yeais  from  dateof  sale, 
as  la  the  discretion  of  tlie  court  is  most  benehcial  lo 
tlie  ward.  Guardians  making  Bales  mo^t  demind  and 
receivu  from  the  purchasers  m  case  cf  deftrred  jiav- 
nenta,  notes,   and  a  mortgige  on  the  retl  estate  sold. 
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with  sach  additionsd  security  as  the  court  deems  neces- 
sary and  sufficient  to  secure  the  prompt  pasrment  of  the 
amounts  so  deferred,  and  the  interest  thereon.  [In  effect 
Apnl  15th,  1880.] 

§  1792.  The  court,  on  the  application  of  a  guardian,  or 
any  person  interested  in  the  estate  of  any  ward,  after 
such  notice  to  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his  hands,  in  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein,  and  the  court  may 
make  such  other  orders  and  give  such  directions  as  aie 
needful  for  the  management,  investment,  and  disposition 
of  the  estate  and  ef^cts,  as  circumstances  require.  [In 
effect  April  15th,  1880.] 

ARTICLE  V. 
Noh-Bbsidsnt  GUARDiAirs  ASH  Wards. 

11793.  Guardians  of  non-resident  persons. 
1794.  Powers  and  duties  of  guardians  appointed  under  precedbtf 
section. 
1 1795.  Such  Ruardlans  to  give  bonds. 
f  1796.  To  wnatgiiardlansiilp shall  extend. 

E1797.  Removal  of  nou-resideiit  ward's  property. 
1798.  Proceedings  on  sucli  removal. 
1799.  Discliarge  of  person  in  possession. 

§  1793.  When  a  person  liable  to  be  put  under  guard- 
ianship, according  to  the  provisions  of  this  chapter,  re- 
sides without  this  State  and  has  estate  therein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  Superior  Court 
of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as  sach 
court  orders  by  publication  or  otherwise,  and  a  full  hear- 
ing and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  be  appointed.  [In  effect  April 
16th,  1880.] 

Notices,  insnfficientoappointment  not  attackable  by  third  penoos 
for,  19  Cal.  629. 

Foreign  guardian~sec.  1913. 

§  1794.  Every  guardian,  appointed  under  the  preced- 
ing section,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  or  the  ward  found 
within  this  State,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
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dth  respect  to  any  other  goardian  appointed  under  this 
hapter. 

§  1795.  Every  euardian  must  give  bond  to  the  ward, 
n  the  manner  and  with  the  like  conditions  as  hereinbe- 
bre  provided  for  other  guardians,  except  that  the  provi- 
dons  respecting  the  inventory,  the  disposal  of  the  estate 
uid  effects,  and  the  account  to  be  rendered  by  the  guard* 
ian,  must  be  confined  to  such  estate  and  effects  as  come 
to  liis  hands  in  this  State. 

Bond,  inventory,  account,  etc.~«ec.  1754. 

§  1796.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
tends to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurisdiction  of  the  court  of  every  other 
county.     [In  effect  April  15th,  1880.] 

§  1797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  Is  entitled  to  property  in  this 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
thereupon,  or  impairing  the  right  of  the  ward  thereto, 
such  property  may  be  removed  to  the  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  applica- 
tion of  the  guardian  to  the  Superior  Court  of  the  county 
in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1798L  The  application  must  be  made  upon  ten  days' 
notice  to  the  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  and  file  a  certificate, 
under  the  hand  of  the  clerk  and  seal  of  the  court,  from 
"^hich  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  laws  of  tlie  State  of  his 
appointment,  to  the  possession  of  the  estate  of  the  ward; 
or,  must  produce  and  file  a  certificate,  under  the  hand  land 
seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
United  States,  resident  in  such  country,  that,  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody 
of  the  estate  of  his  ward,  without  the  appointment  of  any 
f^ourt.  Upon  such  application,  unless  good  cause  to  the 
<^ntrary  is  shown,  the  court  must  make  an  order  grant- 
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lag  to  Bnch  guardian  leave  to  take  and  Temove  the  piof 
erty  of  liia  ward  to  tbe  State  or  place  of  his  reaidenoe, 
vbich  is  authority  to  him  to  sue  for  aud  receive  tbe  aams 
iu  his  own  name,  for  the  use  and  beneCtof  his  ward.  [In 
efftict  April  ]5tb,  1880.] 


§  1799.  Such  order  is  a  discharge  of  the  ei 
ministCBtor,  local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  tbe  order  is  mada, 
on  filing  with  tlio  court  the  receipt  tlierefor  of  the  foreigi 
guardian  of  Buch  absent  ward.    [Iu  eSect  Aprillntli,  1S81I 
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I  law.  E.^  '  ..  [.",'t.'<i  li  dstnmdliiE  wirdJ  v 

1801.  B .  r  ■.-•i'm)L;ui,aiidBiuTenilerottsai«i 

IS06.  Lii'.  'I'vof  proTKrtrmld. 

1801.  H.     '        .  .uiEiytieappolDtwL 

law!  Pi  „.,.[.■,,-. !  ..  ..  ii  'I..  ,ii.  ii  'aaC  fl[ty«Btea  spplT  *■ 

§  1800.  Upon  comt)lalDt  made  to  Lint  b^suy  guardian, 
ward,  creditor,  or  otbor  person  interested  in  tlie  estate  ot 
having  a  prospective  interest  therein  as  belt  or  otherivise, 
ncainst  any  one  suspected  of  having  concealed.  emb«- 
ileil,  or  conveyed  away  any  ot  the  money,  goods,  or  ei- 
fects,  or  an  instmment  in  writing  belonging  to  the  warn 
or  to  hia  estate,  the  Superior  Court,  or  a  judge  thereof i 
may  cite  such  suspected  person  to  api>ear  before  mis 


Emtwzzlemeni— oT  property  o[  estate,  eec  IK»  ti  Hg. 
g  IBOl.  When  a  guardian,  appointed  either  by  tl» 
testator  or  a  court,  becomes  insane  or  otherwise  incapable 
of  discharging  his  trust  or  unsuitable  therefor,  oi  li>> 
wasted  or  mismanaged  tlie  estate,  or  failed  forthlrtydaf^ 
to  render  an  account  or  make  a  return,  the  Superior  Court 
may.  apon  such  notice  to  the  guardian  as  the  court  nuf 
require,  remove  him  and  compel  him  to  aurrender  the^ 
tnw  of  the  ward  to  the  person  found  to  be  lawfully  snfr 
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§§  1802-6 


tied  thereto.  Every  guardian  may  resigu  when  it  appears 
proi>er  to  allow  the  same;  and  upon  the  resignation  or  re- 
moval of  a  guardian,  as  herein  provided,  the  court  may 
appoint  another  in  the  place  of  tne  guardian  who  resigned 
or  was  removed.  [In  effect  April  ir)th,  1880.] 
Removal  of  guardian— at  chambers,  38  Cal.  442 :  when  proper,  47  Cal. 


1802.  The  marriage  of  a  minor  ward  terminates  the 
guardianship  of  the  person  of  such  ward,  but  not  the 
estate;  and  the  guardian  of  an  insane  or  other  person 
may  be  discharged  by  the  court,  when  it  appears,  on  the 
application  of  the  ward  or  otherwise,  that  the  guardian- 
ship 13  no  longer  necessary.    [In  effect  April  15th,  1880.] 

§  1803.  The  court  may  require  a  new  bond  to  be  given 
by  a  guardian  whenever  such  court  deems  it  necessary, 
and  may  discharge  the  existing  sureties  from  further  lia- 
bility, after  due  notice  given  as  such  court  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate.  [In  effect  April  15th, 
1880.J 

§  1B04.  Every  bond  given  by  a  guardian  must  be  filed 
and  preserved  in  the  office  of  the  clerk  of  the  Superior 
Court  of  the  county,  and  in  case  of  a  breach  of  a  condi- 
tion thereof,  may  be  prosecuted  for  the  use  and  benefit  of 
the  ward,  or  of  any  person  interested  in  the  estate.  [In 
effect  April  15th,  1880.] 

Suit  on  bond— party  beneflclally  Interested,  sec.  367  and  notes;  32 

,  §  1805.  No  action  can  be  maintained  against  the  sure- 
ties on  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal 
of  the  guardian ;  but  if,  at  the  time  of  such  discharge,  the 
person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  bo  commeuced  at  anv 
time  within  three  years  after  such  disability  is  removed.. 

Person  under  legal  disability— extension  for,  36  Cal.  651. 

§  1806.  No  action  for  the  recovery  of  any  estate  sold 
by  a  guardian  can  be  maintained  by  the  ward,  or  by  any 
person  claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardian- 
ship, or,  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  after  the  removal 
thereol. 

Cods  Civ.  Pboo.- 


§§  X807'9  GUABPIAK  AMD  'QTABD. 


H 


§  1807.  Tbe  court,  in  its  discretion,  whenoTer  neces* 
•arjr,  may  appoint  more  than  one  gaardian  of  any  peisoB 
subject  to  guardianship,  who  must  give  bond  and  l>e  gov- 
erned and  liable  in  all  respects  as  a  sole  guardian. 

§  1808.  Any  order  appointing  a  guardian,  must  be 
entered  as  and  become  a  decree  of  the  court.  The  proTi> 
sions  of  this  title  relative  to  the  estates  of  decedents,  Mj 
far  as  they  relate  to  the  practice  in  the  Superior  Goozv 
apply  to  proceedings  under  this  chapter.  p[n  effect  Apm 
15th,  1880.] 

§  1809.  The  provisions  of  section  ten  hundred  and 
fifty-seven  are  hereby  declared  to  apply  to  guardians  ap- 
pointed by  the  court,  and  to  the  bonds  tSken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  sacb 
bonds. 


BOLB  TBADBB8.  §§  1811-13 


TITLE  Xn. 

OF  SOLS  TRADERS. 

1811      '^Tho  may  become  sole  tradiers. 

1812.  I^otice,  bow  glveu  and  wbat  to  contain. 

1813.  Petition,  what  to  contain  wtien  filed. 

1814.  Slay  have  five  hundred  dollars  of  commonlty-or  husbaail's 
_property. 

1815.  'Who  may  oppose  it,  and  how. 
\M6.    Trial  or  bearing. 

1817.  I>ecree,  what  it  must  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Kigbts  and  liabilities  of  sole  traders. 

1820.  Sole  tituler  must  maintain  lier  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  married  woman  may  become  a  sole  trader 
>y  the  judgment  of  the  Superior  Court  of  the  county  in 
v^liicb  she  has  resided  for  six  months  next  preceding  the 
application.     Lin  effect  Feb.  26th,  1881.] 

Sole  trader  law— strict  construction,  22  CaL  283. 

Ooxoity  Court— see  Sxtpebseded  Coubts,  8ec.76n. 

§  1812.  A  person  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such  inten- 
tion in  a  newspaper  published  in  the  county,  or,  if  none, 
then  in  a  newspaper  published  in  an  adjoining  county, 
once  a  week  for  four  successive  weeks.  The  notice  must 
specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  and  the  name  of  her  husband.  [In  effect  Feb. 
2t)th,  1881.] 

Four  anccessive  weeks— 23  Cal.  388 

Term— abolition  of  terms,  sec.  73n. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
the  applicant  must  file  a  verified  jietition  setting  forth : 

1.  That  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  herself,  or  herself  and  others  de- 
pendent upon  her,  giving  tlieir  names  and  relation; 

2.  The  fact  of  insuflacient  support  from  her  husband, 
and  the  causes  thereof,  if  known ; 

3.  Any  other  grounds  of  application  which  are  good 
causes  tor  a  divorce,  with  the  reason  why  a  divorce  is  not 
sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  the 
sources  from  which  it  is  derived. 


1814-18  SOLE  TRADERS. 

§  1814.  The  applicant  may  invest  in  the  bnsixieas  pro- 
posed to  be  conducted,  a  sum  derived  from  the  commmiity 
property  or  of  the  separate  property  of  the  husband,  not 
exceeding  five  hundred  dollars. 

§  1815.  Any  creditor  of  the  husband  may  oppose  the 
application,  by  filing  in  the  court  (prior  to  the  day  named 
in  the  notice)  a  written  opposition  verified,  containing 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  aUega- 
tion  of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or 

3.  That  the  application  is  made  to  prevent,  or  Tvill  pre- 
vent him  from  collecting  his  debt. 

SUBDivisiOH  2.  Defrauding  the  opponent— 25  CaL  225:  and  see  43 
Cal.  105. 

§  1816.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the 
court,  the  applicant  must  make  proof  of  publication  of 
the  notice  hereinbefore  required,  and  the  issues  of  fAct 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues 
are  joined,  the  court  must  hear  tlie  proofs  of  the  applicant 
and  find  the  facts  in  accordance  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  the 
court  must  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on  her  own  account  the 
business  specified  in  the  notice  and  petition. 

§  1818  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

I,  A.  B.,  do,  in  the  presence  of  Almighty  Goa,  solemnly 
swear  that  this  application  was  made  in  good  faith,  for 
the  purpose  of  euablins  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  tlie 
like,  naming  them,  if  any)  and  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my 
husband;  and  that  of  the  moneys  so  to  be  used  by  me  in 
business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.  So  help 
mo  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

Decree  and  oath— of  sole  trader,  though  Informal,  admissible,  41 
Cal.  197. 


{69  PROCEEDINGS  Uf  IKSOLYENCT.      §§  1619-22 

§  18X9.  When  tlie  judgment  is  made  nncl  entered,  and 
a  copy   tliercof ,  with  the  affidavit  provided  for  in  section 
one  tbousand  eight  hundred  and  eighteen,  duly  recorded, 
the  person  therein  named  is  entitled  to  carry  on  the  busi- 
ness specified,  in  her  own  name,  and  the  i^roperty,  rev- 
enues,  money,  and  credits  so  by  her  invested,  and  the 
f>rofits    t;liereoi,  belong  exclusively  to  her,  and  are  not 
iable  for  any  debts  of  lier  husband,  and  she,  thereafter, 
has  all   the  privileges  of,  and  is  liable  to  all  legal  pro- 
cesses    provided    for   debtors   and  creditors,  and    may 
sue    anct  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall    not  be  at 
liberty  to  carry  on  said  business  in  any  other  county  than 
that  named  in  the  notice  provided  for  in  section  one  thou- 
sand, eight  hundred  and  twelve,  until  she  has  recorded  in 
such  other  county  a  copy  of  said  judgment  and  affidavit. 
[In  effect  March  16th,  1876.] 

Caixy  on  the  bnsinesB  specified— husband's  connection,?  CaL455; 
29  Cal.  564. 

Sne  and  be  sned  alone— sec.  370;  6  Cal.  497;  17  CaL  119;  22  Cal.  623; 
31  Cal.  104;  39  Cal.  287. 

§  X820.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintenance  of 
her  minor  children. 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
any  debts  contracted  by  her  in  the  course  of  her  sole 
trader's  business,  unless  contracted  upon  his  written  con- 
sent. 

TITLE  Xin 
OF  PROCEEDINaS  IN  INSOLVENCT. 

1 1822.  Statutes  In  relation  to,  continued  in  force. 

§  1822.  Nothing  in  this  Code  affects  any  of  the  provi- 
sions of  **an  act  for  the  relief  of  insolvent  debtors  and 
protection  of  creditors/'  approved  May  4th,  1852,  or  of 
the  acts  amendatory  thereof,  approved  respectively  March 
12th,  1858,  April  27th,  1860,  and  April  27th,  1863;  but  such 
acts  are  recognized  as  continuing  in  force  notwithstand- 
ing the  provisions  of  this  Code. 

Insolvent  Act  of  1880— Stats.  1880,  p.  316. 

Insolvency  decisions— 2  Cal.  107;  3  Cal.  47;  5  CaL  195;  6  Cal.  287, 600; 
7  Cal.  89, 428;  8  Cal.  44;  9  Cal.  45, 162;  10  Cal.  41, 269, 418, 433;  14  Cal.  47, 
173,450;  17  Cal. 618;  19  Cal. 691;  22  Cal.  38;  2D  Cal.  415;  31  Cal.  167,201. 
328:  82  Cal.  406;  83  Cal.  530;  34  Cal.  24, 92. 391 ;  36  Cal.  24;  37  Cal.  209;  39 
Cal.  137:  40  Cal.  422;  41  Cal.  123,666;  43  Cal.  201 ;  Bandy  v.  Bansome.  Jan. 
mh,  1880, 4  Pac.  C.  L.  J.  637;  Cal.  V.  Co.  v.  Halsey,  March  15tli,  1880,  * 
Pac.  0.  L.  J.  125;  Wilson  v.  His  Creditors,  July  6tli,  1880, 6  Pac.  C.  L.  J. 
m:  Boedfield  v.  Bead,  July  20tb,  1880;  Creditors  v.  Huston,  July  2l8tr 


PART  IV. 

OF  EVIDENCE. 

Genebal  Definitions.    §§  1823-1839. 
Tfflb  I.    Op  General  Principles.    §§  1844-1870. 

IL    Kinds  AND  Degrees  OF  Evidence.  §§1875-1^& 
ni.    Production  of  Evidence.    §§  1981-2054. 
IV.    Effect  of  Evidence.    §  2061. 
V.    Bights  and  Duties  of  Witnesses.  §§  2064-2070. 
VI.    Evidence  in  Particular  Gases,  and  Geiykbal 
Provisions.    §§  2074-2103. 
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GENERAL  DEFINITIONS  AJjn  DIVISIONS. 

I.  DeflQlllon  ot  "rf^—— 
I.  I>«llQl(Jon  or 


UBS.  Beytni  marmot  cviaeaixipec 
1829.  Frlmarjr  eTl<]«i)ce  ilenned, 
'°'^   Seeonilary  evklenre  (lellned. 

.  IHrectenilmca  defined. 

isaz.  Indirect  •vldencedeODed. 
len.  Prlma/aala  evidence  defined. 


raetor*  evidence  defined. 

pensable  evidence  defined 

l«n.  ConeUBlve  evidence  defined. 

PCDmDlatlTe  evidence  defined. 
Oonabontlve  evidence  defined 


lespoctiDg  a  queatiOD  of  fact. 

Evldence-lan  or,  sec.  18^1:  kinds  of.  see.  IS; :  defies  ot.svc.  1823  M 
«j.,-  relevanc)' or.Beo.  ISBS.  1870;  production  o(,  see  see.  1S26,  aubil.  3, 

g  1824.  pFoof  is  the  effect  of  evidence,  the  estnblisti- 
raent  of  a  tact  by  evidence. 

Dtfinitlon  of  tenn-31  Cal.  Ml. 

Proot--ilegree  required,  sec.  1826;  order  ot,  sees.  6*7,  !M2:  enient  of, 
teo.  I8SI.  lEB^!  limJCs  ol,  sees.  16(8,1810;  burden  ot.ucs.  IsBiin.  19B1: 
meUod  or  making,  31  CaL  ilil. 

§  X825.  The  law  of  e 

thi4  part  of   the  Code,  i 
eBtablbsbed  by  law: 
1.  For  declaring  what  is  to  be  taken  as  tru6  without 

3.  For  declarine  the  presumptions  of  law,  both  those 
which  are  disputabla  and  those  which  are  conclusive;  and, 

3,  For  the  production  of  leijal  evidence' 

t.  For  ibe  excluBion  of  wliateTer  is  not  legal; 

G.  For  determining  in  certain  cases,  the  value  &nd  effect 
o£  evidence. 

BUEDivisiOH  1.   Proof  anneoessarT^when,  see  sec  IW,  subd.  1, 
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SUBDiviBioir  2.  nresomptioiu— sees.  1989, 1961-1963  and  notes. 

8UBDITI8I0V  3.   Prodnction  of  evidence— sees.  1961-2A54. 

SVBDlYislOir  4.   Ezclasion  of  evidence— sees.  1867, 1868. 

SVBDiYisioir  5.  Value  and  efibct  of  evidence— sec  2061;  also  see 
■ec.  1828  et  *eq. 

§  1826.  The  law  does  not  require  demonstration;  that 
is,  such  a  dej^ee  of  proof  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
degree  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 

Proof— sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
SxTBDrvisiov  1.  Knowledge  of  the  coort— sec.  1875  and  notes. 
SUBDIVISIOV  2.   Witnesses— sees.  1878-1884. 
Subdivision  3.  Writings— sees.  1887-1951. 
Subdivision  4.   Other  material  objects— sec.  1954. 

§  1828.  There  are  several  degrees  of  evidence; 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  1st,  1874.J 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.  J 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 

primary.   Thus,  a  copy  of  an  instrument,  or  oral  evidence 

of  its  contents,  is  secondary  evidence  of  the  instrument 

and  contents.    [In  effect  July  1st,  1874.] 

Secondary  evidence^that  comeyance  authorized  by  corporatloa. 
52Cal.  192. 

Contents  of  a  writing— evidence  of,  sec.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree* 
ment,  the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 


,  does  Dot  of  itgeff  conuTiiBiToly  establish  tliat 

which  affords  nu  iafercQCe  or  preaumptiou  of  its 

>.    For  eKampla :  a  witness  proves  an  admission 

if  the  party  to  tlie  fact  in  disiiute.    Tills  proves  a  fact, 
fom  which  the  fact  In  dispute  is  inferred- 
lndiroct  evidence- seel.  19a;-196a. 

§  1833.  Prima /oofs  evidence  ia  that  whtcb  sufHcss  for 
,he  proof  of  a  particular  fact,  until  contradicted  and  over- 
iome  by  other  evidence.  For  example;  the  certificate  of 
1  rBCOraing  olSci;r  ia  prima /acia  evideuco  of  a  record,  but 
t  mav  afterward  be  rejected  upon  proof  that  theie  is  no 
luch  record.  |  In  effect  July  Jst,  1374.] 
Prima  facie  eviaence— Mil  of  corporation  as,  K  C»L  19J. 
Dlipnuble  praiamptlon— sac  19H. 

§  1834.  Partial  evidence  Is  that  which  g;oes  to  establish 
a  detached  fact,  in  a  aeries  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  iacompetent, 
unless  connected  with  the  fact  In  dispute  by  proof  of 
otlier  facts.  For  esamnle:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a  to- 
mote  occupant  la  partial,  for  it  is  of  a  detached  fact, 
wliirh  may  or  may  not  be  afterward  connected  with  the 
fact  in  diHpnto. 
aoanected  nilb  the  fact  ia  dispate-Mc  18S». 

S1835.  That  evidence  is  deemed  satisfactory  whioTi 
marlly  produces  moral  certainty  or  conviction  in  au 
uaprejudiced  mind.  Such  evidence  ftlono  will  justify  a 
verdict.  Evidence  less  than  this  is  deuomlnated  slight 
evidence. 
BitiB^ctory  evidencfr-to  Justify  verdict,  MC.  9)61,  snbd.  t. 
%  1836.  Indispensable  evidence  is  tiiat  without  which 
a  particular  fact  cannot  be  proved. 


§  1837.  Conclusive  or  unanswerable  evidence  is  that 
*hich  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  juiisdicUon 
camiot  be  contradicted  by  the  parties  to  it. 

OsDclDHTe  aridence-eeu.  I90S.  ]»£i,  1978. 

jidence  is  additional  evidence  of 

evidence  is  additional  evidence 
10  the  same  point. 


§  1S44.  The  direct  evidence  of  one  witness  wlio  is  ec 
titled  to  full  credit  ia  sufficiaut  for  proof  of  adj  fact,  v 
cent  perjury  and  treason. 

On*  wime«»— witnpas,  deanlclon,  eec.  1818:  witness,  conipfWicri 
Mc.  loT9  a  itq. :  two  witnesses  tor  lost  or  ileacroyea  wUl,  sec  iS:  pa- 
Jury  and  treBson,  more  Uian  one  wicoesa,  sec.  IWS. 

§  1845.  A  nltnesa  can  testify  of  those  facts  onlr 
'wiiiclt  ha  knows  of  liia  own  knowledge;  that  is, xhicB 
are  derived  from  liis  own  perceptions,  except  in  those  fe" 
express  caaes  in  which  liis  opioions  or  inferences,  or  th» 
.1.,.      ^,        .,  ...  6  admissible. 

irationi-aeeBW:.  IBIOudnota:  Mill- 

n  be  heard  only  upon  ostb  or  ti- 


>resence  and  subject  to  the  examlaation  of  all  the  pnitlsi, 

f  thoy  ehoo98  W  attend  anil  e. — 

WitnesB— deHneil.  sec.  ISTS. 


Thia  pre 

ner  in  wliicfi  lio  testifies,  tiy  tte  character  o!  his  testi- 
mony, or  by  evidence  affecting  liia  character  for  trutli, 
honesty,  or  integrity,  or  his  motivea,  or  by  oontmaiotory 
evidence  1  and  the  jury  are  the  exclusive  judges  of  SjIh 
credibility. 

Witness— sec  1S79  el  teq. 

Fretamed  to  speak  lbs  Iralh-Mc  1M3,  sabd.  1:  STldinca  cif  good 
Bliaracter,  sec.  20^3. 

Pr9samptiimrepBlled-manni!roftaitlfnnB,see.M«l,wiM.2;  clnr. 


J'niY  ezclnslTS  judges  of  ciedlbUItf-MC  ZMl. 

g  1848.  The  ligbtB  of  a  [lacty  cannot  be  prejudi^i 
the  declaration,  act,  or  omiBsion  of  another,  exi  i'| 
■viituaof  a  particular  relation  between  them;  Jli. n 
proceedingg  aeainst  one  cannot  affect  another.    [In  • 


Declaration,  aid.,  at 

§  1S49.  Where,  however,  one  derives  title  to  raal  iirop- 
city  from  another,  tbe  declaration,  act,  or  omission  of  tlie 
Ultbi,  while  holdiuf!  the  title,  in  relation  to  the  property, 


Declarationa  of  predscssior— admlsslbla,  12  CsL  lU;  N  Cal.  KV;  U 

wliilB  li'olillMtbo  tille.i  Cai."*'  r/cai.49«i  2i^^Wi;  'b9  Cfll-SiB: 
^abist  tha  former,  23  Cal.  M7;  ti  CBl.2a4;  ta  CaLMS:  eatopiiel  by.s 
'M.  M;  analogous  iloetrJee  as  to  pereooMt]'.  40  Cat  Vl;  and  ■«« 
irand,"  undsi  Res  Okbtji,  sao.  ISWs. 

3  18S0^  Where,  also,  the  declaration,  act,  or  omission 
vmas  part  of  a  transaction,  which  is  Itself  tha  fact  in  dis- 
pute, or  evidenca  of  that  fact,  such  declaration,  act,  o> 
Bmiaiioa  Is  evidence,  as  part  of  the  tranBactiou. 


1851-5  OSNEBAIi  PBIKCIPLES.  Wtf^ 

Be«  gesta,  part  of— declarations,  etc.,  forming.  Cfmeraliw,  time  oi 
tfecLirations,  35  Cat.  49;  52  Cal.  212;  written  declarations,  etc.,  may  b^ 
■ec.  1!>46;  21  Cal.  374;  47  Cal.  294:  declarations  not  forming',  42  Cal.  27;  ^ 
Cal.  462.  Special  instances,  assaalt,  35  Cal.  274:  40  CaL  388:  conspirMm 
In  furtheran(;e  of,  27  Cal.  572:  declarations  before  others,  see.  l8iV| 
subd.  3;  29  Cal.  637:  djlua  declaration,  sec.  1870,  subd.  4 ;  35  Cal.  49:  e 
tries  In  corporation  uooks,  wbon  inadmissible,  52  Cal.  248:  fraud.  Ii 

K^ach Inff  sale  for,  7  Cal.  3!)1 ;  8  Cal.  109, 325 ;  15  Cal.  50 ;  23  CaL  33 1 ;  25  O  _ 
2:  36  Cal.  205:  Insurance  policy,  Fishbeck  v.  Phoenix  Ins.  Co.  Marcft 
24tb,  1880, 5  Pac.  C.  L.  J.  212 :  malice,  85  Cal.  373:  writing,  to  explain,  sec 
1860. 

§  1851.  And  where  the  qnestion  in  dispute  between 
the  parties  is  the  obligation  or  daty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  facie  evidence  between  the  parties.  [In  effect 
July  1st,  1874.] 

§  1852.  The  declaration^  act,  or  omission  of  a  member 
of  a  f  amil^»  who  is  a  decedent,  or  out  of  the  jarisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  decedent— sec.  1S70,  sabd.  4. 

Common  reputation— on  questions  of  pedigree,  etc.,  see.  187a« 
tnbd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  CTidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  interest— sec.  1870,  subd.  4;  44  CaL 
269;  45  CaL  137;  46  Cal.  610;  47  Cal.  342 :  entries  and  other  writing^,  sec. 
1946. 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  Is  given  in  evidence,  any  other  act,  declaration,  , 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Part,  admitting  more— section  applicable,  8  CaL  106;  5  CaL  1J3;  9 
Cal.  529;  10  Cal.  371:  12  CaL  5(i4;  19  CaL  689;  25  Cal.  128;  29  Cal.  497,641; 
36  CaL  648:  3dCaL2t9:  section  Inapplicable,  30  Cal.  65, 642;  82  Cal.  360: 
error  under  section,  wlien  not  prejudicial,  50  Cal.  137:  documents, 
cross^xamlnatlon,  etc.,  sees.  2047,2048:  related  documents  as  eyidenoe, 
47  CaL  294. 

§  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases: 


I 


n  OKtntaAI.  FRINCIFI^BS.  §  1856 

1.  Where  the  orininal  has  been  lost  ot  destiroytJ ;  in 
rliich  case  proof  ol  tlie  loss  or  deatructiou  mu&t  lirst  ba 

2.  When  tlie  origiDBl  U  in  the  pussesalon  of  t1i«  parly 
igaiDSt  ivliom  tiia  evidence  is  offered,  aod  be  fails  to  pro- 
luce  it  after  reaaonable  Dolice; 

3.  When  the  original  is  a  record  or  other  docunieiit  in 
tiie  cnatody  of  a  public  officer; 

4.  Wtaen  the  origioal  has  been  recoided,  and  a  certified 
eopy  of  tbo  record  ia  made  evidence  by  tbia  Code  or  other 
statute : 

6.  When  the  original  consists  of  numerous  accoimta  or 
other  documents,  which  cannot  be  exatoined  in  court 
without  {;reat  loss  of  time,  anil  the  eviilence  soDglit  from 
Uiom  is  only  the  general  result  ot  the  whole. 

In  tlie  cases  mentioned  in  subdivisionn  tlires  and  Four, 
a  copy  of  the  •■iginal  or  of  the  record  must  be  produced; 
iu  those  mentioned  in  subdivisions  one  and  two,  cither  a 
copy  or  oral  evidence  of  tlis  contents.  [In  effect  July  lat, 
1874.] 

Nalura  of  pTOTigian— gClt.4M;  lOCnl.llie. 

Oootenti  of  writiiiE— <ho<ntng  Dcrmlssllile,  tecs,  inn,  190.1^  6  Col. 


43  Cal.  IK;  W  Cb 


4»I  U 


l^Cal.fiMiStiaSrWLlpCll'  KtJllCaL  KD:  i!IQiLti!0,Sll\  IwvodJ 
control,  BCbLID:  UCJI.BSi  HCBTHinciLM:  aacaadttt! evMcaoo 
Mmlited.eOI.JniliCaLiI:  it  CaLI«l:BCsLM;2SUU.Sltl!  SICaL 
wi  recorder^  book  >i  eirldaneo,  II  Cal.  43. 

SDBDivision  2.  Original  In  poiMssloa  of  opponanl— noilcB  ta 
mittcd.  9Cal.'sM:  liCaLiCa;  ta^LstU:  denial  dC  eiUteaco  ueoil  not 


J  1856.  When  the  ti „ . 
need  to  writing  by  the  parties,  it  is  to  be  considered  ai 
concainlng  all  those  terms,  and  therefore  there  can  ha  be- 
ttveeu  the  parties  and  their  representatives,  or  aucceasora 
in  interest,  no  eviilence  of  tlio  fenns  ot  the  agreement 
other  than  tbt  contents  of  the  writing,  escept  iti  the  fol- 
lowi  iig  cases : 

1.  Where  a  mistake  or  imperfection  ot  thewiitingis  put 
i_  z jiy.  jjjg  pleading- 


§§  1857-9  GENERAL  PBINCIPLES.  5fl 

pute.  But  this  section  does  not  exclude  other  evidencedj 
the  circumstances  under  which  the  agreement  was  madft 
or  to  which  it  relates,  as  de^ed  in  section  eighteen  buna 
red  and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to 
establish  illegality  or  fraud.  The  term  agreement  i» 
eludes  deeds  and  wills,  as  well  as  contracts  between  pa» 
ties. 

Parol  evidence  inadmissible— to  vary  or  contradict  written  agre» 
ment,  Civil  Code,  sec.  16»9;  2  Cal.  S7;  4  Cal.  355;  7  Cal.  283, 9  Cal.  23,228( 
10  Cal.  288:  12  Cal.  170:  19  Cal.  354;  22  Cal.  155;  24  CaL  411 :  35  Cal.  336;  fl 
Cal.  594;  48  Cal.  359:  50  Cal.  553:  51  CaL  341;  52  Cal.  36:  writing  sapei^ 
sedcs  oral  negotiations.  Civil  Cfode,  sec.  l&a;  23  Cal.  256;  24  CaL  (KM;  41 
Cal.  325;  4J  Cal.  159:  contract  must  be  complete,  22  Cal.  501;  JO  CalSt; 
33  Cal.  112;  37  Cal.  437:  recitals  in  written  instrument  conclusive,  sec 
1962,  snbd.  2  and  notes:  rule  confined  to  parties  and  those  claiuiuig 
under  them,  60  Cal.  250. 

Parol  evidence— admissible,  alterations  and  erasures,  to  ezplaiiii 
sec.  1982;  48  Cal.  147:  ambiguity,  to  explain,  11  Cal.  194:  circumstance, 
see  surrounding  circumstances:  consideration,  to  show  real,  sec  19GX« 
subd.  2:  48  Cal.  97:  deed,  see  mortgage:  discharge,  to  show,  see 
waiver:  fraud,  to  establish,  see  Civil  Code,  sec.  1640:  mistake  or  is^ 
peif  ection,  to  correct,  sec.  1856,  subd.  1,  supra;  Civil  Code, sec.  1640',  a 
Cal.  208;  13  Cal.  556;  17  Cal.  5.5;  19  Cal.  661;  23  Cal.  121 ;  29  Cal.  150;  31 
Cal.  609;  48  CaL  239;  50  CaL  353 ;  61  CaL  172:  mortgage,  to  prove  convef 
ance  intended  as,  sec.  744;  13  CaL  116;  15  CaL  287;  24  Cal.  385:  27  CA 
603;  29  Cal.  18:  36  CaL  29;  37  CaL  452:  receipt,  to  explain,  10  Cal.  176;  ii 
Cal.  44:  revision  and  reformation  of  contracts,  for.  Civil  Code,  sees. 
3399-3402;  21  Cal.  122;  23  Cal.  249:  45  Cal.  79;  46  Cal.  346,644:  surroun(lin| 
circumstances,  to  show,  sec.  1860  and  notes,  51  CaL  125:  52  Cal.  496;  H 
CaL  1 20 :  trust,  or  absence  of,  to  show,  20  Cal.  126 ;  22  CaL  680 ;  62  Cal. 363: 
validity  of  agreement  controverted,  where,  sec.  1856,  subd.  2,  supra: 
43  CaL  610;  50  Cal.  595:  waiver  or  discharge,  to  show,  16  CaL  138:  W  CaL 
158;  30  Cal.  547;  39  CaL  169;  50  Cal.  9;  51  Cal.  166. 675. 

§  1857.  The  language  of  a  writing  is  to  be  interpreted 
according  to  the  meaning  it  bears  in  the  place  of  its  exe- 
cution, unless  the  parties  have  reference  to  a  different 
place. 

Interpretation  of  contract— fer  loci*  Civil  Code,  sec.  16  i6. 

§  1858.  In  the  construction  of  a  statute  or  instrument, 
the  office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted ;  and  where  there  are  several  provisions  or  par 
ticulars,  such  a  construction  is,  if  possible,  to  be  adopted 
as  will  give  effect  to  all. 

Oonstruction— generally,  sec.  1859  and  notes :  declaring  what  Is  ^Jt 
ten,  24  Cal.  539:  giving  effect  to  all.  Civil  Code,  sees.  1641, 3541;  I  yj^ 
162.200;  3CaL473;  5CaLl69;  6CaL47;  22 CaL  11:  24  Cal. 618;  28Cal.^'" 
31  Cal.  240, 412;  32  CaL  499;  34  Cal.  183;  88  Cal.  672. 

§  1859.  In  a  construction  of  a  statute,  the  intention 
of  the  Legislature,  and  in  the  construction  of  the  i^^j'"?/ 
ment,  the  intention  of  the  parties,  is  to  be  pursued  i* 
possible;  and  when  a  general  and  particular  provision  are 


will  ooutroi  a,  gentiral  o 


'(  of  itatmet.n  0*1.414:  Vodin,tl 


iiistaiu;e9.ICiil.l8a.igKCM,aM.KDi  t  Cul.M.M;  S  Gsl.141 
.    Ii   CaJ.iai.SI'l:  LICll).l:i,6HIJ  UC^439i  lSC0J.na:IIICg 

.';:.!  ->l^  il  CbL  is.  m  IBS.  Vtl.  HI)  fil 

'   i.bW:  Ek  nila  Fnuer,  JuulBth, 


WllUaon 


mcBLsae,  DSCai  4iil   promiieoryui 


3a  md  Inlerpretitlon  of,  IS  CbI.  II :  17  CaL  44 : 

CaLm.42'J,439,M:,e[3,«Uj  si  CllLlM,lgS.IW,3«!,M<l-  1 
S3  Cil.m:  docTliWlnn  iP.SM.iOTI  and  noteB;  M  CM.n 


frniiatcJie  In. ,. _.  _,..  „ ,. 

itua  fOT,MCaLni;SlCaLI93:a<  i.tii. <,<>,,  '.nniis 

iW.lttti,lMTo<BCi^,  KnlSSS-UetsiKluote*.  JAinm^ri ,  ii^ 
«4lGiaiLUhUVU.4^  AMPff«ar<MranHV,470La4:!:  £<1^I.3W- 
slCal.lss.  in/rt,MgCrviLCODB,«epa.l9[*.13n-I»l,ll;6;  NOL7ft 
4«CaLlU,ges,«43j  4»CaL7«.He;iiCiiLfiU. 

%  I860.  For  tlie  pmper  conatniction  of  an  instroni-it, 
tlie  circumstances  under  which  it  was  made,  includiu^  ili« 
situation  of  tlio  xubject  of  the  iastrument,  and  of  the  pur- 
ties  to  it,  may  also  be  sliowu,  so  that  tlia  judge  be  placrd 
in  the  position  of  those  wliose  language  he  ia  to  interpKit. 

Ooiutniiliaa  of  initnunentB— sec.  IBSHr. 

SnrroaailinB  circnaiBtancos-may  bo  shown, Civil  Code. se«. KIT; 
tOCal.CS.fiSl;  l2C,ll.  Itl;  13  Cnl.  llfi:  IS  Cal.  tSli  MCal.  140:  ZSCsLtll: 
■J^  Oai.Mi  :.-J  tal.  :;■'!>!  3;  Cal.  £02;  17  Cal.e7;  ta  Cal.  ira,3fi9:  liv  lOi-iA 

WI7;  WcS!M'V,W4;MOaL606iMCaL'*Br™'"'°  eonveyauce.MTt. 

S  1861.  The  terma  of  a  writing  are  presumed  to  h&v* 
been  used  iik  tbeir  primary  and  eeneral  acceptation,  bat    [ 
eTidenceiauaTertheleaaadmissiUTe  thattlieyliavottlocal, 
technical,  or  otherwise  peculiar  Rt);niBcation,  and  were  a  ^    I 
used  and  uuilcratood  in  tlie  particular  inataiice,  in  ^rhicl* 
case  the  agreement  must  bo  construed  aocordingly.  ' 

pBCnliar  eigiiiScatlon  of  toimB-^msy  bo  Bhoirn,  11  Cal,  23;  31  Ck 

§  1862.  When  an  instrument  consists  partly  of  written 
words  and  partly  of  a  printed  form,  and  the  two  are  ii>- 
consistent,  tlie  former  controls  the  latter.  , 

Compare— Civil  Code,  Bee.  1641. 


the  instrument  is  not  understood  by  the 

denco  of  persons  Bkilled  in  deciphering  the  clia 
who  understand  the  language,  is  admissible  to  declare  t( 
characters  or  the  meaning  of  the  language. 
Se«— eec  1970,  snbds.  D,  10,  ana  notes. 

§  1864.  'When  the  terms  of  an  agreement  have  been 
intended  in  a  diHerent  sense  hy  the  different  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in  which  ha 
Buppc«ed  the  other  understood  it.  and  when  differeut  con- 
structions of  a.  provision  are  otherwise  equally  proper. 


§  laes.  A  written  notice,  as  well  as  every  otlier  writ- 
ing, is  to  be  conatrueil  according  to  thu  ordinary  accepta- 
tion of  its  terras.  Tlius,  n  notice  to  tlie  drawers  or  in- 
dorsera  of  a  bill  of  cxcbange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
muDt  be  lielil  to  import  tliat  tbe  same  lias  been  duly  pre- 
sentcd  for  acceptance  or  payment,  and  tbe  same  retased, 
and  tbat  tiie  holder  looks  for  payment  to  tbe  person  to 
wliom  the  notice  ia  given. 

Ordinary  accapiatlon— see  mc.  1961:  compare  Civil  Code,  eec.  16Ui 


<r.  CItU  Code,  sec. . 


%'TSS 


§  1866.  "When  a,  statute  or  insttument  ia  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  notaral 
liglit  and  the  other  against  it,  the  former  is  to  be  adapted. 
§  1867.  None  but  a  materia!  allegation  need  be  proved, 
Matetial  aUeeatlon  —  aeflnect,  sec  4G3:  In  complaint,  aeo  Ooda, 
Pleading, sec. IJHn i  4aCaL43D:  uot  coulroverted, sec.  Wi. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  tliomaterial  allegations,  and  bo  relevant  to  tlia  question 
ui  dispute.  Collateral  questions  muat  tlierefore  be  aroid- 
wl.  It  ia,  however,  witUin  the  discretion  of  the  court  to 
permit  inquiry  inlo  a  collalerni  fact,  when  such  fact  is  di- 
rectly coaoecled  with  the  question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of'a  witness, 
□oirespondsnce  between  avldeocs  and  all«gatianii— JB  Cal.  il: 

^Bttevant  evldenofr-reqalred,  4  Cal.  iKtll  Csl.  !S)  27  CttL4^!  10 
J^'.  u;^.j.»3:B;imlMiblaUMencaunder!Bciiilremenl.Wo.lSWai'id 
noiea;  objection  or  eiceptlon  to  evidence, see.iiWn. 
^  ColUleral  fact-fonnectlM.  sec.  ISTO  and  notes;  SI  C«L  JSi  Bancroft 
^•I74%2'CalJM,605j6J  C»L7»:'cteaiblllty  o(  "iieas?«eia  iW 


Stive  alleeatiOD,  except  wlien  sucli  negative  allegation  is 
&n  essential  part  of  the  statement  of  tiie  right  or  title  on 
vMcti  tbe  cause  of  action  or  defense  ia  founded,  nor  even 
hi  9iich  case  when  the  allegation  is  a  deuial  of  tbe  sxistence 


§  1S70  OEMEBAL 

of  a  ilocunient,  tbe  custody  of  which  belonga 
posito  party. 
AOimalive  allegationB^admltted  ticU  need  n< 

K5i»Cal.30B:41CaU2r,^l?a^«M.W5j<JC^al.M|2K^™.  

19S1-.  a*Cal;li(!:;^al  U:i].  ioi;  6il;ll.  3  5;  DoilKherty  T.Hsn^OjJ^ 
tar  nllegit 'oM  tV;  blM  >ra  i'^t^I'b™  .U  ?  I'j™ 

SUFncXENOY  OF  EVIDENCE  IN  VARIOUS  CASES. 


irreea  of  evidence  Bee  1SZ8  et  i&i     i  '  * 

andcOectoteviacnoe  neeaiBI^Ja  -         ^ 

MMTiaBO-aec  lOUS  BilM  M   *7  Cil  I  i  I    «" 

Hut  I  e  d.  lupra    Money  paifl-nciL  ii  i  r        i    i   -i    M  Cal  Sii. 

83,   J8tal  *1>B  ti4,«l,fll    ff>   WCU  M    Power  of  anomoir-« WL 
321     Tax  aoiU— AlCal  im  GSt    Trgspau~a>  Cal  t3j  tM. 

§  1870  In  conformity  with  the  precedinB  proviafoi* 
eviilbDco  luty  ba  given  upon  a  trial  of  the  folloniBC 

1   The  preci-iefict  in  dispute 

3  ThQ  act  declaration  or  omisaion  of  a  patty  m  wrt- 
denca  ngainBt  Bucli  pirty 

3.  An  net  or  declucation  of  another,  in  th«  presenor 
and  nitUiu  iho  observatioQ  of  a  paity,  and  hU  condurtla 

i.  Tho  not  or' declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mar- 
riage,  or  death  of  any  person  related  by  blood  or  Dla^ 
riagato  Bucb  deceased  peraon;  tlia  act  or  declaration  of  * 
deceased  person  douo  or  made  against  bis  iuterest  io  n- 
apect  to  hisreal  propei'tyj  and  also  in  eriuiinal  sctions, 
the  act  or  declarallou  of  a  dying  person,  made  tmder  a 
sense  of  impeudiog  death,  respecting  tlie  cause  of  hi) 

B.  After  proof  of  a  partnership  or  asoncy,  tbe  act  or  deo- 
laration  of^a  partner  or  agent  of  the  party,  within  [In 


(83  OEMZRAI.  PRINC;PLKS.  §  1870 

Kope  of  the  partnership  or  ageticv,  and  diiriof;  Its  exist' 
enca.  Tlie  same  rule  applies  to  tbe  act  or  decluration  □( 
ft  )oiiit  owner,  joint  debtor,  or  other  person  jointly  inter- 
BSted  with  tbe  party; 

6.  After  proof  of  a  conspiracy,  tbe  act  or  declaration  of 
ft  conspirator  agaiust  Lis  cnconspiratoi,  and  relBting  to 
the  conspiracy; 

T.  The  act,  declaration,  or  omission  fonninf:  part  of  a 
transaction,  as  explained  in  section  eighteen  bundrad  and 

"   The  testimony  of  a  witness  docensod,  or  out  of  the 


jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  tlie  samo  parties,  relating  to  ibe  same  matter; 

0.  Thu  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  bas  knowledge  of^tho 


person  or  handwriting;  Ills  opinion  on  a  queatioi 
eQce,  art,  or  trade,  when  he  is  nkilled  tlieroin ; 

ID.  The  opinion  of  a  subscribing  witness  to  a  writing, 
tbe  validity  of  which  is  in  dispute,  rcBpectin)[  tbe  mental 
sanity  of  the  signer;  and  tbe  opinion  of  an  intimate  nc- 
qaaiotanco  respecting  the  mental  sanity  of  a  person,  tiic 
reason  for  the  opinion  being  giren ; 

11.  Common  reputation  existing  previous  to  tbe  coDtro- 
reray,  respecting  facts  of  a  public  or  general  interest  moru 
than  thirty  years  old,  and  in  cases  orpedigree  and  boimd- 
Bty; 

15.  TTsage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  inatroment,  where  sucb  true  cbnracter  is  not 
otherwise  plain;  but  nsage  Is  never  admissible,  except  aa 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  plitces,  as  evi- 
uSQce  of  common  reputation;  and  entries  in  family  bi- 
Wea,  or  other  family  bocksor  charts;  engravings  on  rings, 
familjportraits,  and  tbe  like,  as  evidence  of  pedigiea; 

It  TtLo  contents  of  a  writing,  when  oral  evidence  there- 
of Is  admissible ; 

IB.  Any  other  facts  from  which  the  facts  in  issue  are 
presutned  or  are  logically  inferable; 

16.  Bnch  facts  as  serve  to  show  tbe  credibility  of  a  wit- 
"^1*,  as  explained  in  sectioa  eighteen  hundred  and  forty- 
•even. 

Beltrant  •Yldenoo  reqnlred— sec  IBda  ■nd  notM, 


:.  wis :  eoontel,  ^,  i 


§  1870  GENEiiAL  piu:ncu*les.  &>I 

Cal.  79:  22  Cal.  232:  entries  by,  sec.  Ift46  and  notes:  estoppels,  by.  see. 
1962, 8uM.  3  and  note:  pleadings,  in,  14  Cal.  36;  34  Cal.  1^;  39  CaUL^; 
47  Cal.  249.  and  see  under  Akfibmativb  Allboatiovs,  see.  ISfidR: 
publication  of  advertisement,  by,  35  Cal.  25 :  relevancy,  oC,  sec  1868;  41 
Cal.  654 :  third  person,  by,  sees.  1848-1853,  also  subd.  4-^  of  thU  sectioii, 
and notesto same, infra :  testimony, by, 8  Cal.  896;  22 Cal^233;  43  CaL 
485:  45  Cal.  125:  value  of,  sec.  2061,  subd.  4:  witness  testifying  to.  sea. 
1845.  Oonfeasions— acquiescence,  from,  see  note  to  suod.  f  tnfrai 
criminal  cases,  in.50  Cal.415:  divorce  cases,  in,  sec.2079:  nocvolmitary, 
inadmissible,  49  Cal.  342.  Subd.  3,  Conduct  in  presence  of  another— 
acquiescence,  admission  or  confession  implied  from,  32  Cal.  100;  49  ^L 
171:  conversation,  29  Cal.  637:  48  Cal.  236:  evidence  admissible  imder 
ttUs  bead,  63  Cal.  613;  People  v.  Ah  Yute,  Jan.  23rd.  1880.  ^^ac.  C.  L. 
J.  494 :  presence  of  accused,  declarations  must  be  made  in,  53  CaL  6lfi. 
Bnbd.  4,  Decedent's  declarations,  etc.— as  to  relatives,  compare,  sec. 
1853:  against  interest,  as  to  realty,  compare,  sec.  1853;  49  Cal.  291:  dying 
declarations,  in  criminal  cases,  10  Cal.  32;  17  Cal.  76,166;  18  Cal.  166^1  CaL 
368: 24  Cal.  17,640;  35  Cal. 49;  43  Cal. 29;  44 Cal.  435;  49Cal.6S2;5lCsU.»7. 
8ubd.  6,  Partner— act  or  declaration  of.  partnership  books,  49  CaL  lOS: 
Butler  V.  Beach,  May  26th,  1880. 5  Pac.  C.  L.J.  445:  during  existence  of 

£artnershlp.  only,  23  Cal.  101 :  after  proof  of  partnership.  3  Cal.  98;  6  CaL 
»;  8  Cal.  679;  44  Cal.  682.  Agent— act  or  declaration  of,  after  proof  of 
the  agency,  14  CaL  35;  23  Cal.  152;  30  Cal.  253;  40  Cal.  396,  and  see  53  Cal. 
425:  within  scope  of  agency,  1  CaL  221:  23  Cal.  468:  daring  exlsteiu^  of 
agency,  36  Cal.  671:  forming  part  of  the  res  gesta,  sec.  1850,  and  see 
note  to  subd.  7,  tnJTra;  1  Cal.  221, 459:  9  CaL  261 ;  14  CaL  35:  application 
to  corporation  officers,  43  CaL  175;  45  Cal.  627;  46  Cal.  248.  Jomt  in- 
terest—requisite,  2  Cal.  145:  of  defendant  not  served,  as  against  other 
defendants,  insnmcleut,  63  Cal.  659:  particular  relation,  generally,  sec. 
1848.  8ubd.  6,  Ooconspirators— act  or  declaration  as  to,  39  Cal.  75;  47 
Cal.  888;  49  Cal.  166, 171, 643.  Subd.  7,  Res  gestae-«ec.  1850n.  Subd.  8, 
Former  testimony  of  decedent,  etc.— 15  CaL  275;  16  Cal.  423;  41  Cal. 
269;  47  CaL  388:  out  of  Jurisdiction,  does  not  apply  to  witness  out  of 
county,  61  CaL  682.  Subd.  9,  Experts— degree  of  skill  requisite.  G  CaL 
67;  0  Cal.  66:  81  CaL  115;  47  Cal.  888;  60  CaL  463;  Estate  of  Toomes, 
April  7th,  1880, 6  Pac.  C.  L.  J.  286:  handwriUng.as  to,  47  CaL 294, 343, 888; 
80  Cal.  46'j:  technical  matters,  in,  sec.  1861;  G  Cal.  108:  testimony  of, 
when  and  how  far  receivable.  10  CaL  341;  17  Cal.  416:  40  Cal.  405;  53  CaL 
S2;  Estate  of  Toomes,  April  7th.  1880, 6  Pac.  C.  L.  J.  286 :  on  question  of 
sanity,  see  subd.  10  and  note,  infra.  Subd.  10.  Sanity— opinion  of  wit- 
ness on.  43  Cal.  32;  Estate  of  Toomes,  April  7th,  1880. 5  Pac.  C.  L.  J.z86. 
Subd.  11,  Common  reputation— public  or  general  interest.  2  CaL  45: 
not  to  prove  partnership,  3  CaL  98;  6  Cal.  455:  pedigree,  declaration  cf 


decedent,  etc.,  sec.  1852:  boundary,  2  CaL  45;  ^rCal.  654.  Subd.  12. 
Usage— character  of  contract,  explaining,  17  CuL  695;  60  Cal.  438:  of 
trade,  4  Cal.  204;  48  Cal.  634 :  mining  customs,  etc.,  sec.  748  and  note;  34 
Cal.  628.  Subd.  13,  Common  reputation— pedigree,  etc.,  see  note  to 
subd.  11.  supra,  Subd.  14,  Contents  of  writing— where  oral  evldenoe 
admissible, see  sees.  1855, 1856  and  notes.  Subd.  15,  Indirect  evidence 
—generally,  sees.  1957-1963:  inference,  sees.  1!)S8,  I960:  presumptions, 
sees.  195971961, 1962, 1963:  instances  Of  inferential  evidence,  4  CaL2G2; 
88  Cal.  67;  46  CaL  392;  Fishbeck  v.  Phcenix  Ins.  Co.  March  24th,  1880.5 
Pac.  C.  L.  J.  212:  presumptive  evidence  of  ownership,.  63  CaL  6U. 
Subd.  16,  Oredibilify  of  witness— see  sees.  1847,  1868:  asaUling  for 
hostility,  62  CaL  880. 

EVIDENOE  ADMISSIBLE  IN  PABTIOULAR  OASES. 

Acconnt— 13  Cal.  427;  60  Cal.  1^8.  Amended  complaint-61  CaLSL 
Answer— 13  Cal.  87, 168;  16  CaL  173.  Contract— conditions,  perform^ 
ance  of,  Williams  v.  Hartford  Fhre  Ins.  Co.,  March  29th.  1880, 6  PicO> 


Km^Uc 
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ConTerslon-ia  Cal,  *13i  18  CnL  82.  OopporaUon-M  CW. 
-;ll.  tMj  iA  Cfll.  aH9i  3S  Cal.  3T2f  QebriH— Lfl  CaL  4U.  Bb 
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TITLE  n. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  Knowledge  of  the  court,  §  1875. 

n.  Witnesses,  §§  1878-1884. 

IIL  Writings,  §f  1887-1951. 

IV.  Material  objects  presented  to  the  senses,  other 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

VI.  Indispensable  evidence,  §§  1967-1974. 

VIL  Conclusive  and  unanswerable  evidence,  §  1978. 

[586] 


XNOWLEDeE  OF  TKB  COUST. 


CHAFTEE  I. 
KNOWIjEDOB  of  TUll  COTTRT. 

i.  Certain  fscU  o[  Mnna]  Dotortet;  oaaniued  b>  M  tnw.    Sped. 
]  of  the  following 

1.  Tlio   1._ .  _ 
phraBBs,  andol , , 

2.  Whatever  is  establlBLed  by  law; 

3.  Fublio  and  private  oSlcial  acts  of  tbe  legislative,  ex- 
ecutive, and  judicial  dupartments  of  this  State  and  of  the 
Uiiited  States; 

4.  Tbe  Buala  of  all  the  conrtB  of  this  State  and  of  ths 
United  Slatea; 

5.  Tbe  accession  to  office  and  the  afflcial  signatures  and 
lealsof  office  of  tbe  principal  ofScera  of  govemmeat  in 
the  legislative,  ezecntive,  and  judicial  depaitmenta  of  this 
State  and  of  tbe  United  States; 

G.  The  existence,  title,  national  Hag,  and  aeal  of  every 
Btate  or  eovereif^  recognized  by  the  eicecutive  power  of 
Uie  United  Stales; 

T.  Tbe  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  Tbe  laws  of  nature,  the  measure  of  time,  and  tbe  geo- 
giaphical  divisions  and  political  history  of  tbe  world. 

In  all  these  casea  the  court  may  resort  for  its  aid  to  ap. 
propiiate  books  or  documents  of  reference. 
JUDIOIAL  NOTICE. 


»CaL 

a  CaL  1711  JodlelBl  deputment,  Xietora  Code,  ai  Cil.  2i»:  prl- 
— -  ■— — Coda.IlCaLiili  removBlof  couoiy  Beai.47  CsH^ 


Subd.t,Saa)>-pitmi£u<M.«;.   8u1><I.  E.  Chlsl 

ee«-iQrun,bency.»lt — ■ '-  "-' — "-'- 

S"M.8,I.aw»Sriiat 


1878-80  wiTXESSES.  581 


CHAPTER  n. 

WlTMiSSSES. 

S  1878.  Witnesses  defined. 

$  lb79.  All  persons  capable  of  perceptions  and  communication  may  In 

w  Itnesses 
S  1880.  Persons  Who  cannot  testify. 
S  1881.  Persons  in  certain  relations  to  parties  prohibited. 
S  188'i.  "When  privileged  persons  mnst  testify. 
I  1K83.  Judge  or  n  Juror  may  be  witness. 
I  lb84.  Wtieu  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  received  as  evidence  for  any  purpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  affidavit. 

Compare— sec.  2002. 

Oral  ezamixiation— sec.  1846:  general  rules  of,  sec  2042  et  seq. 

Deposition— sees.  2019-2038. 

Affidavit— sees.  200&-2015. 

§  1879.  All  persons,  without  exception,  otherwise  thaa 
is  specified  in  the  next  two  sections,  who,  having  oigans 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nc 
those  who  have  been  convicted  of  .crime;  nor  persons 
account  of  their  opinions  on  matters  of  religious  beli< 
although,  in  every  case,  the  credibility  of  the  witn* 
may  be  drawn  in  question,  as  provided  in  section  eight 
hundred  and  forty-seven. 

Competency  of  witnesses— no  exclusion  for  religious  belief,  17 ' 
612 :  nor  for  nationality  or  color,  45  CaL  57 :  attorney  as  witness,  49 
382. 

Persons  incompetent— to  be  \v1tnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  tbel 
production  for  examination ; 

2.  Children  under  ten  years  of  age,  who  appear  incap 
ble  of  receiving  just  impressions  of  the  facts  respecti* 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  rr  pi 
ceeding,  or  persons  in  whose  behalf  an  action  or  proce© 
ing  is  prosecuted,  against  an  executor  or  administratorJ 


•on  a  claim  or  demand  against  tlie  estate  of  a,  ilecnaseil 
rsou,  as  to  any  matter  of  fact  occurriuR  before  tlti 
ath  of  Buch  deceased  person.  [In  effect  Aniil  Uith, 
».] 

:.   CbUdnm-lO  Ckl. «. 

I.   FartlffB  to  action  agalnit  azecntor,  «ta.— cfaim, 

ince,  Inanpllcuble  (o,  W  Cm.  sea:  mpplle'  lo  nominal 


particular  relalinns  [□  whivii  Itiatlie 

.--,  ,.   -  jncoiiraKo  cooliiiencfi  and  Id  presi-rve 

inviolnte;  tliereforH,  a  person  cannot  be  examlniid  as  a 
itness  in  tlie  following  rases: 

1.  A  Iiiinbnnd  cannot  ba  examined  for  or  ac^innt  bis 
ife,  without  lier  cotiaent;  noca  wife  for  or  nuaiiisi  lier 
isbaml,  witbout  bis  coDseut;  nor  can  eitber,  duritie  llie 
larriagij  or  afterward,  be,  witlioiit  tlie  cuuhpiii  of  tlie 
;1ier,  examined  as  to  any  cotnmuaicalion  made  by  one  Ic 
durinj;  die  marriage:  but  tliis 


tpjily  ti 


*  person  making  tlie  confession,  be  ex 


1 


civil  action  or  proceeding  by  iiuo  iignltist 
'  to  a  criminal  action  or  proceeding  for  a 
cime  committed  b;  one  against  tbo  otljcr. 
2.  An  attorney  cannot,  witlioiitttie  consent  of  bis  client, 
«  examined  as  to  any  communication  muile  by  ttio  client 
J  liim.  or  bis  advice  given  thereon  in  tbe  coiicso  of  pro- 
wsional  employment. 
S.  A  clergyman  or  priest  cannot,  v-="-—-  •' ■  -' 


made  to  lilm  in  Ins  professional  clinracler  in 
un  course  of  discipline  enjoined  by  tbo  clmruli  to  wliicli 
10  belongs, 

4.  A  licensed  pbysician  or  surgeon  cannot,  witbout  tbo 
ODseat  of  bis  patient,  bo  examined  in  a  civil  iirtion  as  to 
my  inforraatiou  acquired  in  attending  ibu  paiieut  wliitli 
'^s  necessary  to  enable  him  to  prescribo  or  act  for  tlie 

5-  A  public  officer  cannot  bo  examined  as  to  curatnunl- 
sationa  mado  to  him  In  official  conlldeuce,  wlien  iLe  pub- 
ic intKrests  would  suffer  by  the  disclosure. 
j^^niviaiOK  I.  Hosband— wheu  may  be  wltiiea  imaliisC  wife.  N 

StBoiYisios  2.  AHorney-prlvllegea  comiminlpalions,  9  TbL  *Wi 
*Cal  ?8ji  notpriyUegcd.MUm.MUmCaJ.  )3;  3u<:ai.4!B:  slrlctcon- 

SiTBDiviBioH  3.    Oimfsuian  to  pilesi— prLvLlpgeil  pTDTliloa  Inap- 
Wablo,  Estate  o!  Toomea,  Apttl  ;ih,  1880, 5  Pac.  C.  L.  J.  SM. 
Com  ciT.  pboo.— SO. 


ss 


1VTTNES8ES. 


ml 


§  1882  of  the  Code  of  Civil  Procedure  of  the 

Calif  omia  is  hereby  repealed.    I  In  effect  February 
1870.] 

§  1883.  The  judge  himself  or  any  juror  may  be  ( 
as  a  witness  by  either  part^;  but  in  such  case  it  ia  ' 
discretion  of  the  court  or  judge  to  order  the  trial 
postponed  or  susjtended,  and  to  take  place  before 
judge  or  jury. 

Jattice— 2  CaL  980. 

Jaror-48  CaL  90. 

§  1884.  When  a  \ritness  does  not  understand  and  sf 
the  English  languagOi  an  interpreter  must  be  sworn 
terpret  for  him.  Any  person,  a  resident  of  the  pi 
county,  may  be  summoned  bv  any  court  or  judge  to 
pear  before  such  court  or  judge  to  act  as  interprete] 
any  action  or  proceeding.  The  summons  must  be  i 
and  returned  in  like  manner  as  a  subpcena.  Any  pel 
so  summoned,  who  fails  to  attend  at  the  time  and  pi 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpreter-Hsbort-liand  notes  of  testlmouy.  taken  tluroogli,] 
Lee  Fat,  AprU  8th,  1880, 5  Pac  0.  L.  J.  282. 
SnbpoBna— sec  1985  et  teq. 
Oontempt-«ec8. 1200, 1219. 


CHAPTER  III. 

WRirmos. 

AST.  r.    WniTniDa  in  GEtriRiL. 
lUl    PBlViTS  Wbjtihob. 

ARTICLE  I. 

■WnrtlBOB  111  GisBjiiL, 

S  1987.  nriUn^.TinbllcsnilrriTBle, 

§  1887.  "Writings  aie  of  tiro  kinda; 

1.  Public;  and, 

2.  Private. 

g  1BS8.   Pnblio  writings  are; 

1.  Tlio  written  acts  or  recocda  of  llieactsof  tlie  sover- 
Ignauthoritj,  of  official  bodies  anil  tribunals,  and  of  pab- 
B  officers,  legialative,  judicial,  aod  executive,  whottler 
I  this  State,  of  tlio  United  States,  of  a  sister  State,  or  of 
(foreign  country: 

2,  Public  tecorils,  kept  in  this  State,  of  private  Trritlnfta, 
GVBT>1VT!?10N  2.    OcitlBfld  oop7  from  TccordB— aa  primary  atI- 

Imce.WCal.JlOiMtaLI!!. 


g  1889.  All  other  writings  are  private. 


PDBLIO  WKITINOS. 


IBM.  Etsot  dltJwn  en 


IW.  Beconi  of  a 


S§  1892-8 


.aToa,  ijowprOTed. 


S  1892.  Every  citizen  lias  a  riRlH  to  inspect  noil  takei 
copy  of  any  public  wriliug  o£  tliia  State,  oscopt  as  otlier 
wise  expressly  provided  by  atatuto. 
Poblio  rscordi,  etc.,  open  to  tnspeetion— Polllleal  Code,  ttt.  lOH 

CS  1893.  Evety  public  officer  liavine  the  custodyof' 
ubiic  writing,  wbicli  a  citizen  lias  nrigbt  to  jn9pect,ii 
ound  to  civa  lilm,  on  demand,  a  certilfed  copy  ot  it,  rt 
imyment  of  tlio  legal  fees  therefor,  and  snrli  copy  is  w 
misaible  as  ovldonco  in  lika  cases  nod  with  like  effect" 
the  original  writing.  [In  effect  July  1st,  1874.] 
Oertifled  copr— tron  records,  aa  piimu?  eTldeoce,  19  CaLIll. 
§  1894.  Public  writings  are  divided  into  four  cIuMar; 

2.  Judicial  records; 

3.  Otber  official  documents; 

4.  Public  records,  kept  in  tlila  State,  of  privnte  iTiCilil^ 
8  1895,  Lawn,  wUether  organic  or  ordinary,  ace  eitlia 

written  or  unwritten. 

§  1S96.  A  written  law  is  tliat  which  is  proniulf!»to>  *" 
writing,  and  of  which  a  reconl  la  in  er'°* 


g  1897.  Tho  organic  law  is  the  ci 

nient,  and  Is  altogether  written.  Other  ninLcu  if-". 
denominated  statutes.  The  written  law  of  this  ^(^J. 
thcreforo  contained  in  its  CoastitutioD  and  statutes,'"' 
in  tho  Constitution  and  statutes  of  the  United  Statu- 

§  189a  Statutes  nro  public  or  privato.  A  pn'?'' 
statute  is  one  wliich  concerns  only  certain  designslM 'J' 
dividunls.  and  affects  only  their  private  rights,    AllolW 


•tatutea  are  public,  in  which  nre  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  nonritteDlawistlie  law  not  promulgated  and 
recorded,  as  mentioned  in  section  etgbteeu  Imodred  and 
ninety-sis,  but  whicii  is,  novertheless,  observed  nnd  ad- 
ibiniEitercd  in  tiia  courts  of  tbe  country.  It  lia^  no  cer- 
tain repository,  but  is  collected  from  tbe  reports  of  tJio 
decisions  of  tbe  courts  aud  tlie  troatises  of  learned  men. 

§  190a  Books  J 

thorityot  a  sister  S „ ,. ,.„^,... 

iUR  to  contain  tbo  statutes,  code,  or  otlier  written  law  of 
Bucli  Stata  or  country,  or  proved  to  ba  commonly  ad- 
mitted in  the  tribunals  ot  sucb  State  or  country,  as  evi- 
dence of  tlie  written  law  thereof,  are  admissible  in  this 
Stata  as  evidence  of  sucb  law. 

Books-lihtorical,  etc.,  aec  19S6:  resort  to,  soo.  my.  nattiorlt]' ol. 
«ec.  IW],  mud.  35,  M. 

§  1901.  A  copy  of  tlio  written  law  or  other  piibllo 
w^ting  of  any  State  or  country,  attested  by  tlio  certiiicate 
of  tlie  officer  baving  cliai^o  of   the  original,  under  tlia 

Sablic  seal  of  the  State  or  country,  is  admissible  as  evi- 
etjce  of  Hucli  law  or  writing.  [In  effect  July  1st,  1874.] 
Certifloaie— requisites  or,  sec.  IKO. 

§  1902.  Tlie  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  an  eTidouce  of  tbe  unwritten  law 
of  a  Bister  State  or  foreign  country,  a^  are  also  printed 
fl&d  published  books  of  reports  of  decisions  of  tbe  courts 
of  sucli  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courtii. 


§  1903.  The  recitals  in  a  public  statute  are  conclusive 
eridenca  of  the  facts  recited,  for  tho  purpose  of  carrying 
It  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
cbim  under  its  provisions,  but  no  further. 

§  1904.  A  judicial  record  is  tho  record  or  offtcial  entry 
ot  tbe  proceedings  in  a  court  of  justice,  or  of  the  official 
nctof  a  judicial  olHcer,  in  an  action  or  special  proceeding. 

Jndlcial  rccordi— JaOsment  roll,  etc.  070:  papers  In  Insolvency,  IS 
ul.ti:  eiccutiDnLoakiHeTtaence.Beo.iel:  swamp lutil papers, cer< 
llll»lcopiesaamls3ible,e3CaLI7l. 


§§  1905-B  WBJTiSQa,  SN 

§  1905.  A  judicial  record  of  this  State,  or  of  tli«| 
United  States,  may  be  proved  by  the  production  of  the' 
original,  or  by  a  copy  thereof  certifiea  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  ft : 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  he  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief! 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Judicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  8a^d.  3: 
appointment  of  executor,  etc.,  sec.  1429:  Judgment  roll,  when  needs 
no  exempUcatlou.  47  Cal.  21. 

Judicial  record  of  a  sister  State— U.  S.  Const,  art.  4,  sec.  1: 1  CaL 
428;  7  Cal.  247 :  12  Cal.  181 :  of  United  States  as  to  lauds,  18  Cal.  416. 

Certificate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
jierson  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

Foreign  judgment— 39  Cal.  646. 

Oertiflcate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof— 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  dulv  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1906.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  this 


„,  _ .  .  .  respect  to  tho  probate  of  a  will,  or  tlio  admin- 

tatratiOD  of  tlie  estate  of  a  dcceilent.  or  In  respect  to  tho 
(wreonal,  pulitical.  or  legal  condittoa  or  retativn  of  a  par- 
'■ — '--  person,  tlio  judgment  or  onter  Is  ■■  ~  '■—■ — 


directly  odjudgBd,  concluairo   between  the 

parties  and  tbeirBlicceBBOis  in  interest  liytilloHubsequent 
to  tlie  commencement  of  the  action  ori>pecLdl  proceed  lUg, 

litigating  for  the  Bamotliinn  under  tlie ■'■'-  '  -  '  =- 

tlio  aame  napacit" ■"'  "'       '  — 

constructive,  of  i 
[In  effect  July  Is 

B8T0PFBL  BY  BBOORD. 

Jadgment— or  onleri  Finalltv,  deflaed,  31 

ulEPn,  \3  CaL  UAt :  nbat  not  rtt  adjitdieata^  41  CaJ.  1i^.  Eatoppfl,  f^Tt- 
«a)lT.3ICa].  1481  )it;al. ITS!  sminl.iai;  al  Cul.'.'lG:  S\  Cal.  uai  miut 
bepIndcilarprOTen.iici:.  lUU,  Hibd.!!:  !)  Cal.  SSlj  31  Cal.  'S:  30  CaL 
•W;  UUsl'Uili^ICiil.Sl:  vUtmtI.tJCtl.liK:  reeonli  of  lloani  of 
Bupei'«nii,4ICal.«lilneqiiUraal(.II>CaL4itt;UUU.Wtii  'ti-m'wil 

JOrlidlctiaii-sniemiy.sae  mc  aiit.Mc  ISII:  Inpeacblng  Judicial 
Kconl  for iiruit(iI,ii«ori  nil:  DraBamea  on  collateialatMdi.  800.41^1 
SGaLWl  1Ctl.3n;  11  Ud.  UlKD;  14  Cal.UW;  l«  CnL  TJ,  >"  "*  " 
IH:HL-al.  llN);HOd.(mj*4Cai.Ul.iUlktt  Cal.tMi"  ' 


sTcii.;.* 

Un  a.  Ha'thaKay,  Harcli  M.'laatt, 
"liw,  i;.  m.iniiuiit>niMuii.H>:  otherwlM  ul  luieilor  Courtu,  13 
CaLSWiSJCaLMiUOal.KifbutaeeUCBl.lTl. 

BSBDiTiHOK'  1.  ftnhw  or  admloMratlan— collBiMal  suark  on 
Vn«t«iiugh«CaLaU;  lSCiLIN,H3i  WtM.nS:  ii 
•^:  couDlDnlTeiien  at  DRweadlugi^e.  1J13:  a  Cal.Stt! 


ITCaLHbiantlaeeKICaLWiBeiuraUy.llcsl.m;  IJVaU 

..,  as  ta,  14  (M.SU;  n  Cal.  UH:  a A:al.  iw:  »  Col.  «Ut  4B  Cat. 
[iarMcr,*Mliut,<!lCal.l»i  gafellnalltla.JlCal.im:  repleilii 

■■■■iia:  r|nnHanrlriila.(leteniirulii«,riOal.4«9:  anlMcqiieiit  tills 
ii'tullo^teJ,Hl;al,»lt:lj|;al.lin:39<^.3li>:  treipau  by  iianaeri.  14 


jl«ion  accordingto  tlia  mtitter  directly  detormlna 

D  tlio  same  ]iaTl)eq  and  tbeir  representatives  ll 

In  Interest  by  titlosnbsequant  to  tliBcomnioB 

UB  actiDQ  or  npecul  pioceedmg  litigating  foiti 

!•;  imOmi  tha  samo  title  and  In  tlie  same  capooi? 


§  1910.  Tlio  parties  are  deemed  to  be  tlie  _ 
tlii>so  between  whom  tlio  ovidento  is  offered  ^  ___ 
posit^o  aides  <ii  the  former  case,  aud  a  judgment  oi 
determination  could  in  tliat  caaebare  been  made  betweM 
tliuia  aloue,  thougli  other  parties  wora  joined  wiiii  bott 

iihor  partii 

g  1911.  That  only  Is  deemed  to  have  been  adjudged  in 
a  iormor  judgment  which  appears  upon  it*  faee  Ic  '"" 
been  HQ  adjudged,  or  whicli  was  actually  and  nec« 
included  tbersiu  or  necessary  thereto. 

Soo  matter  dirBctlr  aajadBBd— note  to  sec.  IMS,  subiL  J. 

§  1912.  IVheneTer.purBnantto  the  last  tone  sections,* 
party  is  bound  by  a  reeord,  and  such  party  stands  in  U" 
relation  of  a  surety  fur  itnotlier,  the  latter  ia  also  boniu 
from  the  time  that  Iio  lias  notice  of  the  action  or  procoBd- 
ing,  am!  an  opportunity  at  the  suruty's  retiuusE  to  JotnM 
tiie  defense. 

Buil  by  anrsty  against  principal— I 


§  1913.  The  effect  ot  a  judicial  record  of  a  Bister  State 
l3  the  same  iD  this  State  aa  ill  t  ho  State  nticro  It  wasmadu, 
eioepttbatitcan only  1)0 enforced  liero  by  an  action  or 
special  proceedins,  and  except,  nUo,  tliat  tuo  authority  of 
aguarilianor  eummittee,  or  of  au  executor  or  administra,- 
tar,  does  Dot  cxtHOd  beyond  tlio  jurisdiction  of  tlie  gov- 
cmment  iiuder  ivliicb  be  was  Invested  with  btsnuUiority. 

JadEmsnl  obtained  ia  aaolbcr  Clale— liy  pubUcatlou  ol  buuiidoiis, 

§  1914.  Tb8  effect  of  tlie  judicial  record  ot  a  court  of 
admiralty  of  a  foreign  country  is  tbo  Hamo  as  if  it  wero 
the  lecoFil  of  a  court  of  adiuirally  of  tbo  United  States, 

§  1915.  Tlieeffect  of  tlie  judgment  of  any  otber  tribn- 
nal  of  a  foreign  country  bavins  jurisdiction  to  pronounco 
tlie  iudemcnt.  is  as  follows; 

1.  Ill  case  of  a  judgment  against  a  speciHc  thing,  the 
judgment  is  conclusive  upon  tbo  title  to  tlia  thing; 

2.  Incasuof  a  judgment  against  a  iierson,  the  judgment 
is  presumptive  evidence  of  a  rlcht  as  between  the  parties 
and  their  successurs  in  interest4>y  a  nubsequeut  title,  and 
rauonlybo  repelled  by  evidence  of  a,  want  of  jurisdk- 
tioD,  want  of  notice  to  the  partyg  collusion,  fraud,  or  clear 
mistake  of  law  or  tact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  tbe  parties,  or  of  fraud  in  the 
PWyofferinfc  the  record.  In  respect  to  tbo  proceedings, 

fndieial  record,  unpsachine— not  lor  error,  ti  Cal.  1i6:  by  lufsmt, 
>lCiL2T«;  bynbonlngalU'mtroD.sO  Cal.  US:  by  coOattni  nttnck.  43 
CU.ua:  tor  want  <^t]iirlgrllclloD,aee  Bec.lU17aud  notst  7  CaJ.M,413; 


•^  juiLdaiction  over  [iie  cause,  over  vue  pariies,  uuu  ovur 
tile  thing,  -when  a  Bpeciflc  tbing  is  tbo  subject  of  tbo  judsj- 


§  1916.  Other  official  documents  may  be  proved  as  fol- 

I-  Acts  of  t!ie  executive  of  this  St-ate,  by  the  records  of 
'OB  State  Department  of  tbe  State;  and  of  the  United 
^talsa,  by  tlie  records  of  the  State  Department  ot  the 
UDiled  Slates,  certiJieil  by  the  beads  ot  thi>so  deparlmeDta 
™pectively.    They  may  also  be  proved  by  puljlio  docu- 


§  1918  WRITINGS.  698 

ments  printed  by  the  order  of  the  Legislature  or  Con- 
gress, or  either  house  thereof; 

2.  Tho  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  tlie  journals  of  those  bodies  respectively,  or 
eitlier  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certified  by  the  clerk  or  printed  by 
their  order; 

3.  Tho  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  tlie  same  manner; 

4.  The  acts  of  tho  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  tho  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  tho  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
tho  authority  of  such  corporation; 

G.  Docutnents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

I).  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFFICIAL   DOCUMENTS. 

Subdivision  5.  Manicipal  corporation— 48  Gal.  143. 

Subdivision  6.  Certified  copy— of  documents  in  this  State:  al 
calde  grants,  21  Cal.  203 :  certificate,  sec.  1923 :  street  assessments,  cer 
tlflcate  to  record,  44  Cal.  213 :  swamp  land  papers,  52  Cal.  171. 

Subdivision  7.  Documents  in  another  State— scope  of  teny 
"  sister  State."  sec.  1»24:  in  land  department  of  United  States.  14  cai 
644;  18  Cal.  416;  19  Cal.  87;  40  Cal.  358. 


§  191U.   A  pnblic  record  nt  a  private  writinR;  may  be 

S roved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
ed  by  the  legal  keepar  of  the  record. 
Public  record  of  a  priTais  wrltine  —  certlfled  copy  of;  alcalda 

Cal.s™:  nateii't.»i)  Cal.  MB:  power  orstUimi)/,8l  Cal.  IW;  iSiraaiU, 
anlelea  ot  conaoUUaclon,  M  Cal.  H\). 

§  1920.  Entries  la  pnblio  or  other  official  books  or 
records,  made  in  tlie  performaace  of  liis  duty  by  a  public 
officer  of  this  SCato.  or  by  another  person  ia  the  perform- 
ance of  a  duty  specialty  enjoined  by  law,  are  prima  facia 
evidence  of  the  facts  Btatetl  therein.     [In  effect  July  lat, 


justice  of  tbe  peace  of  a  Bistec  State,  of  a  judfmcnt  ri. 
ilered  by  him,  of  tbe  proceedings  in  tbe  action  before  1 1 


iudEment,  of  the  execution  and  return,  if  any.subscriljijil 
by  the  justice  and  verified  iu  the  manner  prescrlt>ed  iti 
the  next  section,  ia  admissible  evidence  of  the  facts  stated 
therein. 

,  §  1922.  There  muat  be  attached  to  the  transcript  a  ccr- 
tilicate  of  the  justice  tliattlie  transcript  is  in  all  respect.i 
correct,  and  tfiat  lie  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  ot  tbe  clerk  or  prothonotary  of 
tlie  county  in  which  the  jastlce  resided  at  the  time  of 
rendering  tbe  judgment,  under  the  seal  of  the  connty,  or 
the  seal  of  the  court  of  common  pleas  or  county  eovivt 
thereof,  certifying  that  the  person  subscribing  the  trmi- 
script  was,  at  the  date  of  tlie  judgment,  a  justice  of  tlio 

Can  in  tlie  county,  and  that  the  signature  is  geuuLno. 
-h  judgment,  proceedings,  and  jurisdiction  may  al^o 
he  proved  by  tiie  justice  biroself,  on  tba  production  of  his 
aocket,  or  by  a  copy  o£  tbe  judgment,  and  bis  oral  exam- 
iQatlon  as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  Ib  certified  fnr 
tlie  pnrpoae  of  evidence,  tlie  oertiScate  must  state  in  sub- 
stance that  tbe  copy  is  a  correct  copy  of  the  original,  or  uf 
'specified  part  tbereot,  as  tbe  case  may  be.  Thecertill- 
cate  must  be  uuder  tlie  official  seal  of  tbe  certifying 
officer,  if  there  l>e  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  l8t,  1874. 


■re  eqaally  applicable  to  tbenublio  writings  of  the  United 
Btates  or  a,  Territory  of  tlia  United  States.  [In  effect  July 
1st,  1814.] 

§  1925.  A  certificate  of  purchase  nr  of  location  of  any 
laD<lB  in  this  State,  ianued  or  made  la  pursuance  of  anf 
law  of  the  United  States  or  of  this  State,  is  primary  evt- 
dence  that  the  holder  or  assli^nee  of  buc)i  certiHcate  is  tb« 
owner  of  tlie  land  described  therein;  but  thia  evidence 
may  be  overcome  by  proof  that  at  tlie  time  of  the  loca- 
tion, or  time  of  tilins  n  pre-emption  claim  on  which  the 
certillcate  may  liave  been  Issued,  the  land  was  in  the  ad- 
verse nossesaion  of  tlie  adverse  party,  or  those  under 
whom  ho  claims,  or  that  tlie  adverse  party  is  liolding  tbe 
land  for  mining  pnrposes. 

Oaitiaeat*  of  ponhaae  -odTena  noasenlim,  ilefenilaat  clalmlDf.ll 
CaL 4121  annulment  or.M  Cal.tij  MCbI.ISS:  elect  nt.al  CaL  4r:n 
Oai.ir^lievUeneeaRstiut.MCal.IltieTldniea  aa^  CiU.  M:  taaOr 
cleat  iiTiKiCot  title.  nben.MCal.SHttndgment  on,  i(li^ualiar,il<»i 
Mti  moninsiw.  vbem  lonlor,  H  CBLOC):  pramaniTe.PoUanI  ■.  Put- 
tan.  Anrlrianl.  l«W,SPiic.C.L.  J.  «!>:  pHms  Arte  title  br.WOO. 
nil  ii  Cal.344:i>nwr  of  existence,  anil  of  preliuiinary  atepi.  N  ni- 
ls): reqdslles.n  CaI.12S:  scope  ot.Sl  CaLW:  suspension  DF,47CaL 

9  1926.  An  entry  made  by  an  officer,  cr  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  dnty,  is  piima  facie  evidonceol 
the  facts  stated  in  such  entry.     [In  effect  July  lat,  1874.] 

Board— o       mmlsa  on  rs  report  u  Ca   "SA 
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f4  1929-M 

4  IBS*:  PuuSeremcdsm 

"t^wb"'"    L ' 

iaoacertlflaa 

§  1929.  PrLvat 

1.  Sealed;  oi. 

2.  Unsealed. 

e  irritings  are  either — 

n„  dirtnction-be 

tween 

Bealed  ami  oi 

iHaled  wriaiigi,  lee.  IU2. 

§  1930.  A  seal 
ha  most  focmil  n 

is  a 

particular 
it,  the  exec 

sifiii,  macHi  to  attest  ia 
ution  of  an  instrumeut. 

S«al  EsneraUy— sec.  II  and  notes :  TequMte,ii 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im- 
presslon  made  by  a  public  officer  with  an  instrument  pro- 
Tided  by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic dopument,  upon  the  paper,  or  upon  any  substance  at- 
tached to  the  paper,  which  la  capable  of  lecetvingu  visible 
hnpreaaion.  A  private  sea!  may  be  made  in  tlie  same 
manner  by  any  instrument,  or  it  may  be  miide  by  the 
Bcroll  of  a  pen,  or  by  ivtitiug  the  word  '■  seal "  against 
ihe  signature  of  the  writer.  A  sccoll  orotlier  sign,  made 
in  a  BistHr  State  or  foreign  country,  and  tbere  reco{;ui2ed 
saaBBal,  must  be  Bo  regarded  in  this  State-  [In  effect 
July  iHt,  1874.1 

ScopB  of  word  "  aeal  "-eec.  H. 

Impreuion  of  ■eal--ClTilCode,iec.  1S2S;  t  CoL  22D,  313. 

Beal  Df  corporation'-?:  Cal.  lH;  fi2  Cal.  im. 

Seals  of  CI  


§  1932.  There  shall  be  no  difference  hereafter.  In  this 
Stale,  between  sealed  and  unsealed  writings.  A  writing 
nnder  seal  may  therefore  be  changed,  or  altogether  dia- 
chareed,  by  a  writing  not  under  seal.    [En  effect  July  Ist, 


CadsrUeiloanaxtem-ua  distinction,  sec  ['<■>. 
§  1933.  The  execution  of  an  inat  nment  la  the  aub- 
Ktibiuf;  and  delivering  it,  with  or  wii  tout  alBxing  a  seal. 
"-      ■       --  -      ■113.29  Jal.  ;■-   --  -  ■    -    - 

lC3W[   13  Ci 


..„. .....29  Jal.  I... .,  - 

-s ,  ui  va..  I—, 4731  ilelt"erln«.8  CaCJlaj  tl  Cttl.  Wii  6i  ClL  S13! 

'iwi  ot  itai.  IwCure  dlstlucElou  aboUnlied.  Ife  CaL  m. 

9  1934.  An  agreement  in  writing  without  a  seal,  fot 
™b  compromise  or  aettlement  of  a  debt,  is  ar  -*-'" — ' — " 
Da  If  a  seal  were  affixed. 

OODB  Crv.  PBOO.— SI. 


§§  1935-40  wRiTiiivifl.  M 

§  1935.  A  subscribing  witness  is  ono  who  sees  a  writiitti 
executed  or  hears  it  acknowledged,  and  at  the  request  wj 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  l)ooks  of  science  or  art,  and: 

published  maps  or  charts,  when  made  by  persona  ind^ 

terent  between  the  parties,  are  prima  facie  evidence  oc: 

facts  of  general  notoriety  and  interest.    [In  effect  July 

1st,  1874.J 

Books— as  aid  to  court,  sec.  1875:  aseyidence,  sec.  1900:  presumptlool 
as  to,  sec.  IMS,  subds.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 

proved,  except  as  provided  in  sections  eighteen  hundred 

and  lifty-live  and  nineteen  hundred  and  nineteen,    if  it 

has  been  lost,  proof  of  the  loss  must  first  be  made  before 

evidence  can  be  given  of  its  contents.    Upon  such  P^wt 

being  made,  together  with  proof  of  the  due  execution  of 

the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 

3k  recital  of  its  contents  in  some  anther  yo  document,  orhf 

the  recollection  of  a  witness,  as  provided  in  sectioa 

eighteen  hundred  and  fifty-five. 

Evidence  of  contents  of  instrument— lost  deed,  49  CaL  261:  proof 
before,  3  Cal.  427 ;  49  Cal.  653. 

§  193a  If  the  writing  be  in  the  custody  of  the  adverse 

Earty,  he  must  first  have  reasonable  notice  to  produce  it 
I  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  * 
notice,  or  wiiere  it  has  been  wrongfully  obtained  or  wito* 
held  by  the  adverse  party. 
Document  in  possession— of  opponent,  sec.  1855,  subd.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspectea  by  tM 

8 arty  calling  for  it,  he  is  not  obliged  to  produce  it  as  en- 
ence  in  the  case. 

§1940.  Any  writing  maybe  proved  either: 

1.  By  any  one  wlio  saw  the  writing  executed;  or,  ^      . 

2.  By  evidence  of  the  genuineness  of  the  handwriting  oi 
the  maker;  or,  , 

3.  By  a  subscribing  witness.    [In  effect  July  Is**  ^*'^ 
Proof  of  execution  of  writing— by  admission,  sec.  1942. 
Subdivision  2.   Proof  of  handwriting— sees.  1943. 
Subdivision  3.   Subscribing  witness— sec.  1935;  3  CaL  437;  ^^ 

906, 426;  14  Cal.  18;  26  Cal.  393;  27  Cal.  23S:  other  &7idence  of  ezecaO» 
when  admissible,  sec.  1941 :  on  contest  of  will,  see.  131ft. 


§  1941.  If  the  BubscribJDg  witness  denies  or  does  not 
recollect  tbe  execution  of  the  wrlclng,  its  execution  may 
atill  be  proved  by  otbec  evidence. 

§  1942.  Where,  however,  evidence  is  given  tliat  tbe 
party  oKairtat  whom  the  writing  is  ofFered  has  at  any  time 
«dinitted  its  esecution,  nootlier  evidence  of  tbe  e;iecutioQ 
need  be  given,  when  tlie  inEitrument  is  one  mentioned  I  n 
■ection  nineteen  hundred  and  forty-live,  or  one  produced 
from  tbe  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  aa  genuine. 

5  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  bis,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
vhich  lie  has  acted  or  been  cliari^ed,  and  who  has  tnus 
acquired  a  knowledge  of  liis  handwriting. 

Oomparjion  of  handwriting— 17  CbI.  39t :  eiperts,  M  CbI.  KL 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  mitde  by  the  witness  or  tlie 
Jury,  with  writings  admitted  or  treated  as  senuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
Da  genuine  to  the  satisfaction  of  the  judge,  [1°  effect 
July  ist,  1874.] 

9  1945.  Where  a  writing  is  more  than  thirty  years  olil. 
the  comparisons  maybe  made  with  writings  purporting  to 
be  genuiae.  and  generally  respected  and  arted  upon  (is 
BDCh,  by  persons  having  an  interest  in  knowing  the  fact. 

Fnnmptioa— tbat  uicLeDt  writing  Is  eenulas,  b«c.  1963,  aubd.  34. 

§  1946-  The  entries  and  otlier  writinj^  of  a  decedent, 
made  at  or  near  the  time  of  the  tranaaclion,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  ns 
prima/acie  evidence  of  the  facts  staled  therein.  In  the  fol- 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  It  was  made  in  a  professional  capacity,  and  la 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.     [In  efleot  July  1st,  1874.] 

EntrlBB  In  books— repeated,  see.  IM":  as  evidence  In  favor  o[  party 
P»liliigihein.2Cal.i;?;  7Cal.  i8S;  H  CaL.  673;  17  Cal.  as.  MB:  of  «1. 
I^il  putneisblp,  !3  Csl.ailj  49  Cal.  IDS;  where  alteraclau.  sec.  IM.:; : 


§§  1948-51  WBTTINGS.  GM 

near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
Entzy  copied -from  slate,  14  GaL  573. 

§  194&  Every  private  writing,  except  last  wiUs  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certiiicate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  tbe 
execution  of  the  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Conveyance  of  real  property— as  evidence,  sec  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  ist, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  ofSce  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  tbe 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  and  certified,  as  pro- 
vided in  the  Civil  Code,  may,  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  witli  the  like  effect  as  the  original,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyances— when  admissible,  25  CaL  13' ;  27 
Gal.  50. 238;  38  Cal.  216, 449. 


CHAPTER  IV, 

UATBRIAIi  OBJECTS  FRXISEHTED  TO  THE 

SBITBES,  OTHHR  THAN  WRITINaS. 


§  1954.  Wbenevecan  object,  cofjnizahla  'by  the  seoseB, 
has  sach  a  relation  to  tlie  fact  iu  dispute  as  to  afford  rea- 
sonable grounda  of  lielief  respecting  it,  oc  to  make  an  item 
ia  the  sum  of  tlie  evidence,  audi  obiect  may  be  exbibiteil 
to  tbe  jury,  or  ita  exiatence,  aiiuaiion,  or  character  may 
be  proved  by  witnesses.  Tlie  admiaslon  of  Bucii  evldencu 
must  be  regulated  by  the  sound  diacretlon  of  the  court. 

Uaierlal  abj«ts— blood-spots  provable  bj  witnesses,  49  CbI.  186. 

CHAPTER  V. 

nmntscT  xtvidencii.  iNrESEKcus,  akd 

PRESUMPTIONS. 


ly  boeoiitroverled.  when. 


§  1937,  Indirect  evidence  is  of  twoklnda: 

1.  Inferencea;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  wbicli  the  reaaoi 
01  the  jury  makes  from  the  facts  proved,-  without  an  ex 
pfess  direction  of  law  to  that  effect. 

§  1959.  A  preanmption  is  a  deduction  wlilch  the  lav 
ei|ireas1y  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  founded— 


a  fact  le 


Dved;  ; 


2.  On  Bucb  a  <fitdu'ctW  from  tlia..  .=vu  o-  .^  ..„..=^..^.. 
by  a  coQslderatiou  of  the  usual  propensities  or  paaaions  of 
■ten,  the  particular  propensities  or  passiona  of  the  person 
Whose  act  is  in  question,  the  course  of  business,  or  the 


§  1961.  A  presnmptiOQ  (unless  declared  liy  lawfti 
conclusive)  may  lie  controvcrtHl  hy  other  evidence,  a" 
or  indirect ;  bnt  unless  bo  pontrnrerted,  the  jury  ar-  *" 
to  had  accordiiig  to  tite  presumptioa. 

§  1962.  Tliefollowingpreaiimptioiia,  anduootherl, 
deemed  conclusive:  ,  ,„ 

1  A  malicious  and  Ruilty  intent,  from  tlie  delil 
commission  o£  an  unlawful  act,  for  tlie  purpose  -' 
ina  anotlier,  . 

;!.  The  truth  of  the  facta  recited,  from  the  recital  to 
■written  iuatrument  between  the  parties  thereto,  of  t 
successois  in  interest  by  a  suhscquent  title;  but  this 
does  not  apply  to  the  recital  of  a  consideration. 

3.  Wlienever  s,  party  has,  by  hia  own  declaration, 
or  omission,  intentionally  and  deliberately  led  another 
believe  a  particular  thing  true,  and  to  act  upon  f""""* 
lief,  he  cannot,  in   any  litipltion  arising  oat  ■,- 
declaration,  net,  or  omission,  be  permitted  to  falsify  it 

4,  A  tenant  is  not  permitted  todeay  the  title  of  his  tar- 
lord  at  the  time  of  the  commencement  of  the  relation. 

5  Tlio  issue  of  ft  wife  coliahitiuE  witli  lier  husbai 
who  is  not  impotent,  ia  indisputably  presumed  to 
leftiti----- 


(i.  Tlio  judgment  or  order  of  a  court,  when  declared  by' 
this  Code  to  1)0  conclusive;  but  such  judgment  or  ordce 
roust  bu  alleged  in  the  pleadings,  if  there  bo  an  opportu- 
nity to  do  so;  if  there  be  du  such  opportunity,  the  juOg- 
ment  or  order  muy  he  used  as  evidence. 

7.  Any  other  presumption  which,  by  atatnta,  la  eir 
pressly  made  conclnsive. 


fe^istSIl?!  al°iA  I  J  ^    J    t   "I  '  1      '  t  I  oP^cil 

S5T  TOrt^Esaudprivle.  iKmBCtoppel  ul  IIW.  SBLal  AM  nieA 
MCaLJlJ  331  a!  IseecountctlngpaWnH  f  a  ajtatp patantJlnWJ 
Biatei  pUeat  u1b!uI(w[3  eunPiemeuiary  1  «  Cal  3«  m^anpej 
dalmBntW  Can  lee    qulMlafia  dseiU  U  i.^  4       laCoLuai  MCd. 


INDIBKITT  EVTSEKCe,   KTO. 

Col.  n-.  n  COL  83;  43  cm.  m-,  u  cai.  na 

at  CnlAw:  Bl  Cttl.  4UI ;  f  Cai.SM;  41  CJ 
ict  In,  6i  Cal.  ("Si.^^cai^  Kl^  iS'c 
il.ili,«iil;  soCaLl'ii;  <&  Cal.aWi'uCa 
.   Estoppel  In  pals-abwnt.  when,  3  C 


1  IM)  30  Cnl 


uidUCaLMti  tSCal. 
Lll    KM,  n  CbI    MS.  till  tu 

Inapplltsble  31  CiL  1£i. 
sioB  t.  LcgitimssT  of 
hiOH  0.   Indgmenl  or  order- 

™&J  1  O.ncal.it.  44B;'»H 
U,  MCal  !M  SOiWCul.ijl: 
4JCBL3S  4iCBL.ea,3iD,  M«; 


'«  denial  of  landlord's  title-nilo  agalnrt 

Ut  «  cat,  4:4 j_H  CnL  ao  i  Bioeptloiu,  I 
rfl:  n  Col.MTl  »  «1-Mfl!  juftlBmllOT 


MuUulIO  e' 


«ca.l 


I:  proboW 


§  1963.  AH  other  presumpf iona  are  satisfactory,  if  un- 
MBtradicted.  Tliey  are  donominated  (liaputable  pro- 
"umpiianB,  and  may  bci  eontroyerled  by  other  evidence. 
Tho^Dllowing  are  of  that  kind : 

1.  Tlmt  a  person  is  innocent  of  crime  or  -wrong. 

3.  That  an  unlawful  act  wns  done  with  an  unlawful  in- 
tent  , , . 

3.  That  n  person  intends  tlie  ordinary  oonBequence  of  liia 


§  1963  INDIRECT  EVIDENCE,   ETC.  GV 

4.  That  a  peTson  takes  ordinary  care  of  bis  own  con- 
cerns 

5.  That  evidence  willfully  suppressed  would  be  adverse 
if  produced. 

0.  That  higher  evidence  would  be  adverse  from  inferior 
beine  produced. 

7.  Toat  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  ta 
the  latter. 

9.  Tbat  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receii)t  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  person  is  the  owner  of  property  from  exe^ 
cising  acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  m  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  i)erson  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 
IG.  That  a  court  or  judge,  acting  as  such,  whether  in  this 

State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regU' 
lar. 

20.  That  the  ordinary  course  of  business  has  been  loi- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  "^ 
given  or  indorsed  for  a  sufficient  consideration. 

23.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  ph^ 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated.  .    , 

24.  That  a  letter  duly  directed  and  mailed  was  receir^^ 
In  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  Tbat  a  penon  Dot  heard  from  In  seven  years  l»  dead. 

37.  Tliat  acqaiesceuce  followed  from  a  belief  that  tliQ 
blug  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  tilings  have  liajipened  according  to  the  ordi- 
a.iy  course  of  nature  and  tlie  ordinary  habits  of  life. 

Kl.  Tbat  peraons  acting  as  copartners  have  entered  into 
ontract  of  copartnership. 

30.  That  amanand  womandejiortingthemselvesaB  hus- 
land  and  wife  have  entered  into  a  lawful  contract  of 
oarrtage. 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
livorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thine  once  proved  to  exist  contiQuee  as  long 
IS  is  unual  with  things  of  that  nature. 

3a.  That  tho  law  has  been  obeyed. 

^  That,  adocument  or  wrltingmore  than  thirty  years 
>ld,  is  genuine,  when  the  same  has  been  since  generally 
tcted  upon  as  genuine,  by  persons  having  an  interest  in 
:be  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  nubliahed  by  public  authority,  was  so 
printed  or  published. 

3G,  That  a  printed  and  published  book,  purporting  t» 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  Is  published,  contains 
correct  reports  of  such  cases. 

31.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  him,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  iuter- 
m. 

.38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  yeaiis,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  hla  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

30.  That  there  was  a  good  and  sufflcient  consideration 

41}.  When  two  persona  perish  in  the  same  calamity,  sucli 
as  a  wreck,  a  battle,  oraconUagration,  andltisnotahowti 
Jflio  died  first,  and  there  are  no  particular  circumstances 
ttom  which  it  can  be  inferred,  survivorship  is  presumed 
irom  the  probabilities  resulting  from  the  strength,  age, 
Md  gex,  according  to  the  following  iiiles : 

first.^If  both  of  those  who  have  perished  were  under 
toe  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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Second. — If  both  were  above  the  aga  of  s  izty.  tbe  ;ounget 
1b  OTeaumed  to  have  survived. 

iTiint.—li  one  be  under  fifteen  and  tlie  oiher  a&oH 
aizty,  tbe  former  is  pieaumed  to  Lave  survJTeil. 

Fovrth.—Ii  both  be  over  fifteen  and  umier  sixty. . 
the  sexes  be  diSerent,  the  male  is  presumeil  In  huve  i 
vlved.    If  the  sexes  be  the  same,  then  tUe  ol^er. 

Fifth.— If  ono  be  under  fifteen  or  over  siity,  and 
otlier  between  those  ages,  the  latter  is  presumed  *~  *" 

PTominptlDnA— wben  raised.  21  CaI.  VA:  of  Icnowlpd^  nf 
WCaLMT:  retntUng.KCal.MO:  where  two oquslly  i * 

SISPDTABLE  FB£SDIIIFnOHS. 
SDBDtVISloH  1,  Innooonoe—ol  crime  or  wrong,  ei 
to  onicomB,  sea  aec  ■mi,  aubd.  i. 
8IIBDTVIBIOV  &  Higher  erldsnca  Bdrena— Eee  s 
SDBMVtBiOH  e.  Thin(deUvered,etc.— deed,4)& 
Brant  VIUOH  1 1._  Tata  froapoueasl 

113,  H91  J  uBi.  Ka.aa;  huii.  141,333,467,  6(hi  u 
lBl.»MH)UCia.Ui|liCiU.i91,Me:  i)<^. 


07,271:  nca 

B  em.  to:  20  CnL  iM,  <W:  W  ai.  as,*,  *Mi 


CaL'«,ICi7,a7l!'HCal.i»;'l3cil.  S-JSi'SO 
*■  ■■■'■   "^  "-'  ~"  ile;  U  CaL  27»;  15 1 


14.  Officer  deemed  rognlwrlT  appoJ 
SCaLtS9;eCaL21t;  leCal.U!;MCal.  I::l;  uCsl.^9. 
SrBDIVIBIOBB  UBDd  IS.   Regolar  peiformance  of  aSclil  ^ 


101, asi:  luCal.SiS.  Pei-raiiJpniiwrfif.ICil.nO;  acal.Mli  SW 
ICal.244^;  IIICaI.  G4;  il  CaUwO.  PMKfffon  rHiiijiff.  wtiUPOOACIt 
eaUnai:t..l<j.i.>Ca\.^n,s-,iS;  ejectnieiit.ln,  II  Cal.  Si;:  i%  Cal.  101, 
BeeKE^i.  rnoi'EiiTV,  lupm,-  eervast  by,  8  Col.  VIT :  tciiaul  U;,  31 

SiTBDtvISIon  14.  Officer  deemed 
SCaLtS9;eCaL21t;  leCal.U!;MCai 

SrBDiviBiOBB  U  Bad  IS.  Reeolai 
Jodlolal  dnlT-l  CaL  m;  3  CbI.21,  1W 
OCaUmfiTD:  MCnl.MOi  II  Ual.M,  JW.:»S,41Ti  «.>  Ctii.  i:i,Xlii.iM;>l 
Gal,!39,4;0{  Dautherty  V.  Harrison,  March «[h,leM. 9  Pac.  Cl-J-^t 
La  Sw.  FiaaeUea.  etc.  r.  Beard,  Harch  aiBt,  low,  a  l^w.  C.  L.  J'^ni- 

SuBDiTiBion  10.  Joriidietlaa-eee.  Ub. 

SramviSiOii  17.   Jadlclal  record  correot— U  CaL  !»,  4>  CaL  IK. 
E9iBICal.J19.a8.447;MC^.J38.(iM;MCal.i»,ess. 

).   Ordinal?  conns  of  baalnesa  folloved-lK- 

.  FromiaaoTT  nola,  etc.,  importa  considtfratioi^ 
seectloa.aadClvU  Code, sees.  ie[4,ieii;  tdLli:: 

.  Writing  tralT  dated-deed,  47  CaL  17L 
Idontitr-ICal.4aSi  iaCaLMI;ISCal.78iMal 

lU.3l«|!9CaLU4;  4B  Cal.  49. 
StTBDiTiSiOM  2«.  Death  of  poTion—Bot  beard  frcMaln«eTeBj«''' 

SOaLiSi  ncoLKi. 
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ST7BI>TVIBI0V  29.  Oopartnera— 39CaI.  257;  49CaL344. 
Sl7Bi>ivisi02r  30.  Marriage— Civil  Code,  sees.  68-78;  10  CaLAI7;  M 
iaL  132;  47  Cal.621;  52  Cal.  568. 

Subdivision  31.  Legitimacy— 13  Cal.  101. 
Subdivision^  33.   Law  obeyed— 51  CaL  210, 
Subdivision  36.   Foreign  laws -21  Cal.  228^;  32  Cal.  60. 
Subdivision  39.   Consideration  of  contract— see  subd.  21,  note. 

FBESUMPTIONS  IN  VABIOUS  OASES. 

Adultery— 41  CaL  107.    Ancient  writing— when  deemed  genuine, 
sec.  1963,  subd.  34.   Authenticity  of  book— when  presumed,  sec.  1963, 
subd.  35.     Burial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Ofaeck— 45  Cal.  419.    Community  property— 12  Cal.  251.    Conclusive 
presuxnptions— sec.  1962  and  notes.    Continuance— of  existing  thing, 
sec.  1%3,  subd.  32.    Contract— consideration  for,  sec.  W\3,  subd.  39. 
ConveysLnce  of  executor,  etc.— sec.  ItiOl.    Date— of  writing,  correct, 
sec.  1963,  subd.  23  and  note :  of  indorsement,  see  that  head.   Disput- 
able presumptions— ^ec.  1963,  and  note  supra.    Entire  issue,  etc.— 
submitted,  sec.  1963,  subd.  18.   Evidence  suppressed— would  be  ad- 
verse, sec.  1963,  subd.  5.  Execution  of— conveyance,  sec.  1963,  subd.  37. 
Fire  department  records— Political  Code,  sec.  3341.    Foreign  laws— 
onbodled  In  reports,  sec.  1963,  subd.  36  and  note.   Higher  evidence- 
adverse,  sec.  1.63, subd. 6.   Identity— of  person  from  name, sec.  1963, 
mbd.  25  and  note.   Indorsement— of  negotiable  paper,  deemed  made 
•t  date,  sec.  1963,  subd.  22.    Innocence— sec.  1903.  subd.  1.    Jurisdio- 
^on— presumed,  sec.  1963,  subd.  16.    Law  obeyed— sec.  1963,  subd.  3S. 
Xiegitimacy— sec.  1963,  subd.  31  and  note.   Letters  received— in  rego- 
Jar  course  of  mall,  sec.  1963,  subd.  24.  Militia  fine— Political  Code,  sec 
1935.   Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
Gaa.  T4.  Negligence— 25  Cal.  467 ;  28  Cal.  627;  44  Cal.  83.  Notary's  prot- 
.  est— Political  Code,  sec.  795.    Obligation  delivered  back— has  been 
paid,  sec.  1963,  subd.  9.   Officer  regularly  appointed— sec.  1963,  subd. 
14  and  note.   Official  and  judicial  duty  regularly  performed— sec 
^963,  ftubds.  15, 16,  and  notes.   Ordinary  care— taken,  sec.  1963,  subd.  4. 
Ordinary   consequences— intended,  sec.   1963,  subd.  3.    Ordinary 
course  of  business— followed,  sec.  1963,  subd.  20  and  note.    Ordinary 
course  of  nature,  etc.— sec.  1963,  subd.  28.   Ownership— whence  pre- 
gmed,  sec.  1963,  subd.  12:  from  possession,  sec.  1963,  subd.  11  and  note 
'^rtnership— whence  presumetL  sec.  1963,  subd.  29  and  note :  special. 
Civil  Code,  sec.  24S4:  use  of  flcwtious  names  in.  Civil  Code,  sees.  2466- 
2471.   Person  not  heard  from— in  seven  years,  deemed  dead,  sec.  1»63, 
subd.  26  and  note.   Possession  imports  ownership— sec.  1963,  subd. 
11  and  note.   Possessor  of  order  on  himself— sec.  1963,  subd.  26  and 
note.   Private  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
bate Court  order— for  disclosure  of  property,  sec.  1460.   Promissory 
Qote,  etc.— imports  consideration, sec.  1963,  subd.  21  and  note.  Receipt 
—later,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
evidence.  48  Cal.  635.  Record— ludlcial  deemed  correct,  sec.  1963,  subd. 
V-  Short-hand  notes— sec.  273.   Stock— sale  for  assessments,  Civil 
^ode,  sec.  348.   Surveirs— Political  Code,  sec.  3973.   Surviving  calam- 
i^-sec.  1963,  subd.  40.   Thing  delivered— to  owner,  sec  1963,  subd.  t 
^d  note.   Unlawful  intent— sec.  1963,  subd.  2. 


U. 


§§  1967-71  INDISPENSABLE  EVIDENCE.  612 


CHAPTER   VI. 
INDISPENSABLE  EVIDENCE. 

1967.  Indispensable  evidence,  wbat. 

1968.  To  prove  usage,  perjury,  and  treason,  more  than  one  vftDOi 
required. 

1969.  Will  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transferor  real  property  to  be  In  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  iu  writing,  when  invalid. 

1974.  Bepresentation  of  credit  ijy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witnesses— for  probatet>f  lost  will,  sec.  1389. 

§  1969.  A 1  ast  wiU  and  testament,  except  a  nuncupative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  1)6 

f»roduced,  or  secondary  evidence  of  its  contents  be  given. 
In  effect  July  1st,  1874.] 
Lost  or  destroyed  will— probate  of,  sees.  1338-1341. 

§  1970.  A  written  will  cannot  be  revoked  or  altered 
otherwise  than  as  provided  in  the  Civil  Code.  [In  effect 
July  1st,  1874.] 

Revocation  or  alteration  of  will— «ee  Civil  Code,  sec.  1292  et  »eq. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  aoy 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing. 
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Scope  of  section— application  restricted  by,  sec.  1972. 

Corresponding  provision— Civil  Code,  sec.  1091. 

Beal  propertT— estate,  interest,  etc.,  in,  compare  sec.  1973,  snbd.  6: 
dll  of  sale  Insufficient,  52  Cal.  191 :  mortgage  lien  can  only  be  created 
ly  writing,  53  CaL  G77. 

Trost— Civil  Code,  sec.  852;  6  Cal.  154. 

§  1972.  The  preceding  section  must  not  be  construed 
JO  affect  the  power  of  a  testator  in  the  disposition  of  his 
teal  property  by  a  last  will  and  testament,  nor  to  prevent 
wy  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specifio  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

'nmsts->impUed,2ICal.g2;22Cal.575;  27Cal.ll9;  35 Cal. 481;  36Cal.94. 

Part  performance— enforcing  verbal  contract  after,  I  Cal.  119, 207;  10 
GSL  150;  19  Cal.  447;  24  Cal.  142;  35  Cal.  646;  39  Cal.  109;  44  Cal.  535;  43 
Cal.  194 :  executed  parol  agreement  to  convey  land,  not  within  statute, 
K  CaL  561. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  tlio  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ttry  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  many ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  tliem,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  w  hose 
account  the  sale  is  made,  is  a  sufficient  memorandum ; 

6.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  cliarged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscribed  by  the  party 
lought  to  be  charged. 
CoDB  Civ.  Fboo.— 5S. 


Coiraipuniliiig  prmiilon— «ee  Civil  Code,  see.  laH. 

ZVot*  or  mamoiBiidDin^iuiffiiAffO  and  Aafflcleucf  of,  21  C&L  60 


m;!TCal.ei>;I' 


nle,  t9  CbI.  ^4 :  parol  panaeisblp.  put  perfornuuce,  J7  C; 

Subdivision  2.  Gnamnty— cartesirandlng  proTlslmi,  Civil  CoAJ 
iec.K93;  eicept1on.Clvllfmlp.6cf.S7E4:  cienilorliy.soo.ISI^:  wlUiU 
tlie>tstnte,lC*J.  lU;  DCsi.Kd;  1  j  cal.  2)e,  M^;  :l9ail.civ(;  asCaLHi 
"■■ — '--  "^'  isSj  a  CbI.  lie i  7  Cal.  aj;  IJCal.ailj  laCaLti!;  nCil 

forbBBiancet  ^  CaL  4UQ;  W  (^  2S5:   of  promlssoff 

'.  AcnBmenl  for  sals  of  goodt,  at 
~uui  w._~  I  .i^tlj;  also.  Civil  Code,  sec.  WM,  Pol 
tua:  coneiboiKlln<urovlslan,ClvllCodo,BiM;.r3U,an< 
•e«,l-«!eoiitiMt1lilHiUnB,wlicnrreanraeil.l  Cal, 
Cal.  IMl  8  GaL  Git!  11  CaL  SlTi  19  CaL  9931  S3  CoL  103,9: 
Knot  ana  diattels,  oronlnB  crDp*  uo  not,  a  Cal.  et 
CaL  <H:  Imumnca  policy.  Are, lis  collateral  aecurliy,  3 
•t«ftilMniclitoiimaiglii,4TCal.  ll.'. 

BimiTISiiW  e.  Asrwinoiit  as  lo  r.-jl  f-ronrnv 
1^,11  OUSKiiM  Cal.  360:  (T  C.ii.  :i 
ni  iMforsataiiitsaiioteiJ,  I  C.ii.  "■ 
CMe,ieo.f74lieoiirt,<*lel>y,nat"K 
nirolaaeunenttoeonvey land-i,:    ' 
09)  SIcaLHli  fTOWliis  cri<|i<>.  »'  ' 
CH:  iMaeformotetluuireKi'. 'J  •:.. 
nudU',  1  OU.  11U|  IOCaLlTi::<  C.i 
dalid.UCaLU;!*  CaLmi:rJ  >.   i 
aoraemeut  not  tooppoia  iiaii-iit.  i   .        ' 
aecim  uid  uMe:  promHs.  iiai  .m.  i  <  iin]'-  - 

Cal.4SHipureiiBaafOraiiMliBr.iM.>.  >  i   .!  ;.- 

Cal.  11li^rlcB«lnaellliiii  lai.iJ,-.-  >    i.  .'..;■■,  ::<  im: 

H:  verbal  agreement  lo  r<-  uni'i-  IiluiI.I!)  Cnl.iui;  fi 
part.]!  eatlrecDnttsc(ln',.iljil,  M  •:,iLtti:  wrllinnuei! 
El  CaL  310. 

§  1974.  No  eTideuce  1b  admissible  to  ehaisa  a  peno' 
upon  a  representation  as  to  the  credit  of  a  tulrd  peisoni 
unless  sucli  represeutation,  or  some  memeraudum  thera- 
of,  lie  in  writing,  and  citliaisubBcribed  liy,  or  In  the  liand- 
^nitit)g  of,  the  part;  to  be  charged. 

CHAPTBE  YU. 
CONCLITSIVB    OR     UNANSWERABLE    BVT. 


Of  the  Frodnctioa  of  Evidence, 

»«■  I.    By  whom  to  he  produccil.    55  19S1-1982. 
.        n.    Means  of  produrtioc.     SS  lySS-lyOT. 
lU-    Manner  ol  production.    §5  2002-2051, 
16U1] 
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CHAPTEB  I. 
B7   ^^HOM  TO    BE   PRODUCED. 

S  1961.  Evidence  to  be  produced,  by  whom. 
i  1982.  Writing  altered,  who  to  explain. 

§  1981.  Tbe  party  liolding  the  affirmative  of  the  issM 
must  produce  tlie  evidence  to  prove  it;  therefore,  thj 
burden  of  proof  lies  on  the  party  wlio  would  be  defeated 
if  no  evidence  were  given  on  either  side. 

Burden  of  proof— see  under  Affirmativb  Alleoatiovs,  m^ 
1869n :  afflrmativo  matter  In  answer,  where,  8  Cal.  31 ;  15  Cal.  100:  ejee^ 
meut  In,  51  Cal.  55:  iujianity  of,  47  Cal.  134:  money  paid  imder  duress 
26Cal.60«. 

?1982.  The  party  producing  a  writing  as  genuiy 
ich  lias  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteratioa 
He  may  show  that  the  alteration  was  made  by  anothei| 
witliout  liis  concurrence,  or  was  made  with  the  consent  oi 
the  parties  affected  by  it,  or  otlierwise  properly  or  inno* 
cently  made,  or  that  the  alteration  did  not  change  th« 
meaning  or  language  of  tlie  instrument.  If  he  do  thati 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  60  Cal.  613:  Impeaching  certificate  for,520j' 
171 :  in  Indictment,  50  Cal.  447 :  need  of  accounting  for,  2ti  CaL  85:  saStf 
ciently  explained,  34  Cal.  5ii4. 

Printed  form— erasure  in,  32  Cal.  88:  construction  of,  sec.  1862. 

CHAPTER  n. 

MEANS  OF  PRODUCTION. 

S  1965.  Subpoena  for  witness  defined. 

I  1986.  Subpcena,  how  issued. 

§  1987.  SuhpcBua,  how  served. 

§  1988.  How,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

19S0.  Pei-son  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfcitm*e  therefor. 
l!)93.  Warrant  may  issue  to  bring  witness,  when 
1994.  Contents  of  warrant. 

§  1995.  If  witness  bo  n  prisoner,  how  brought. 
§  1996.  On  wliose  motion. 
S  1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of  a^J* 
ness  is  required  is  a  subpoena.    It  is  a  writ  or  order  dr 


Mted  to  a  person  and  requlrioc  Iiis  nttenilance  nt  a  par- 
Icnlar  time  and  place  to  testify  as  a  witness.  It  maj' 
Iso  require  him  to  hiina  witli  tiim  any  books,  dooamenis, 
T  other  things  under  Tils  control,  which  he  is  bound  by 


, the  trial 

If  an  issue  tlierein,  It  is  issued  under  tlie  seal  of  tbe  court 
Kfore  which  the  attendance  Is  required,  or  in  which  thu 

2.  To  require  attendanceout  of  tlie  court,  before  a  judge, 
nstice,  or  otliet  ofQcer  autborized  to  administer  oatbs  or 
Ake  testimony  in  any  matter  under  the  laws  of  thLit 
JtoW,  it  is  issued  by  the  judRe,  justice,  or  any  other  officer 
liefore  wbom  tbe  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  a|i- 
pointed  to  tahe  testimony  by  a  court  of  a  foreign  conn- 
By,  or  of  the  United  States,  or  of  an^  other  Star^  in  tbe 
Dniled  States,  or  of  any  otbcr  district  or  county  within 
Hiis  State,  or  before  any  officer  or  officers  empowered  by 
the  lawn  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judge  or  justice  of  tbe  peace  m  places 
*ithin  their  respective  jnrisdiction;  with  like  powcrto 
■nforce  attendnnce,  and,  upon  certificate  of  contumacy  to 
wid  court,  to  punish  contempt  of  their  process,  as  such 
Judge  or  justice  could  e}:ercise  if  the  subpcnna  directed 
the  attendance  of  tlie  witness  before  their  courts  in  a 
matter  pending  therein ■ 

§  1987.  The  service  of  a  aubpmna  is  made  by  showing 
Hie  orieinal  and  delivering  a  copy,  or  a  ticket  cc"-'— '"  - 
personally,  giving  oi 

I  lime.  It  c' "'"'  '"""  '■' —  " 

led  for  ti..   _.  ._ 

designated,  and  one  day's  attendance  there.  The  B. . 
ico  must  be  made  so  as  to  allow  tbe  witness  a  reasonable 
tune  for  preparation  and  travel  to  the  place  of  attend- 
. —     r...  _i. ...  ^^y  Ijq  made  by  any  person. 


BBCe.    Sllcb  B< 


§  19S8L  If  a  witness  Is  concealed  In  abuilding or  vessel, 
10  as  to  prevent  the  sen-ice  of  a  sul>pOjna  upon  liim,  any 
court  or  judge,  or  any  officer  issuing  a  subpcena,  may, 
upon  proof  by  affidavit  of  tbe  concealment,  and  of  tlie 
materiality  of  the  witness,  make  an  order  that  tbe  sberiff 
of  the  county  servo  the  subpoina:  and  the  aherill  mu»t 
•erve  it  aucordingly.  and  for  tliat  purpose  may  break  Into 
the  building  or  vessel  where  the  witne-"  ' '■- ' 
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§  1989.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  otlier  officer,  onl 
of  tbe  county  in  which  ho  resides,  unless  the  distance  bf 
less  than  thirty  miles  from  his  place  of  residence  to  thi 
place  of  trial. 

§  1990.  A  person  present  in  court,  or  before  a  judicialj 
ofticer,  may  be  required  to  testify  in  the  same  manner  d^ 
if  he  were  in  attendance  upon  a  subpoena  issued  by  suck 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be; 
Bwom,  or  to  answer  as  a  witness,  or  to  subscribe  an  afri 
davit  or  deposition  wiien  required,  may  be  punished  as  ft 
contempt  by  the  court  or  onicer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  his  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  subpoena— 46  Cal.  82. 

Refusal  to  answer— sec.  2065;  35  Col.  89. 

Oontompt— sees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollar^ 
and  all  damages  which  he  may  sustain  by  the  failure  of 
tiie  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv* 
Ice  thereof,  and  of  the  failure  of  the  witness,  may  issue  ft 
warrant  to  tlie  slieriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  ft 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  tor  refusing  to  answer  a  question,  such  questioo 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  ofiBcer,  for  the 


purpose  of  being  orally  examined,  vo&y  be  iiiudD  as  Fol- 

1.  By  the  court  itsell  in  wbich  the  action  or  special  pro- 
ceeding ia  pending,  unless  it  be  a  Juntice's  Co\irt; 

2.  By  n  jnstica  of  tha  Supreme  Court,  ni-  it  juili^e  of  tho 
Superior  Court  of  the  county  where  tlie  action  or  proceed- 
ine  is  pendioE,  If  peudiug  beforo  n  Justice's  Court,  or 
before  a  judge  or  otlier  peraou  out  of  court.  [In  eiTect 
April  IGtIi,  UHM).] 

§  1996.  Sucli  order  can  only  be  made  on  tlin  motion 
of  a  party,  upon  aliidavit  showing  tlio  nature  of  tliu  ac- 
tion or  proceeding,  tho  teatimony  eipected  from  the  wit- 
n«ss,  and  its  materiality. 

S  1997.  If  tlie  witness  be  imprisoned  in  the  county 
where  tbe  action  or  proceeding  is  pending,  Lis  produelion 
may  be  required.  In  all  otlier  ea^es  his  esnminatiou, 
when  allowed,  must  be  taken  upon  deposition. 


f    '^ 
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CHAPTER  in. 
MANNER  OF  PRODUCTION. 

AST.  I.  MoDB  OF  Taking  tub  Testimony  of  Witnxssu. 

II.  Affidavits. 
ni.   Depositions. 
IV.  Manner  of  Tartno  Depositions  Out  of  the  Statk 

V.  Manner  of  Taking  Depositions  in  the  Stat& 
TL   General  Rules  of  Examination. 

ABTICLE  L 

Mods  of  Takino  the  Testihont  of  Witnesses. 

S  2002.  Testimony,  in  what  mode  taken. 
S  2003.  Affidavit  defined. 
I  2004.  A  deposition  defined. 
S  2005.  Oral  examination  defined. 
S  2006.  Deposition,  how  taken. 

§  2002.  The  testimony  of  witnesses  is  taken,  in  three 
modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 
Affidavits— eec.  2009  et  teq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositions— sees.  2019-3021 :  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  i^ 
presence  of  the  jury  or  tribunal  which  is  to  decide, the 
tact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  rules  of  examination— sees.  2042-20M. 

§  2006.  Depositions  must  be  taken  in  the  form  of  (fl^ 
tion  and  answer,  and  the  words  of  the  witness  moBt  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Fonn  of  taking  depositions— formerly,  in  narratlTe  f onn,  3S  CaLSI^ 


t  ^13.  If  mails  'luaoDthfr  Slate  ot  the  QDlIed  Statu,  betora  vhoiD 
i  MI4.  ir  made  In  a  rorelim  nonntfy,  belore  whom  taken. 

S  2009.  An  affidavit  may  be  used  to  verify  a  pleading' 
or  a  paper  in  a  special  proceeding,  to  prove  tlie  service  of 
ft  summons,  notice,  or  other  paper  in  au  action  or  special 
proceeding,  to  obtain  a  provisioual  remedy,  the  examinn- 
lion  of  a  "ivitness,  or  a  Btay  of  proceedings,  or  upon  a 
motion,  and  ia  any  oilier  case  expressly  permitted  by 
flome  other  provision  o(  this  Code. 

Uw  of  affidavit3-31Cal,ira. 

Signatara— not  esaentlal,  15  CaL  M. 

In  foreign  liLOgaage— eicluded.  33  Cat.  419. 

Extent  o£  affidavit— n  Cal.  3SB. 

§  20UX  Evidence  of  tlie  publication  of  a  document  or 
notice  remiired  by  law,  or  by  an  order  of  a  court  or  judge, 
Jo  be  published  in  a  newspaper,  may  be  given  by  tlia  afli- 
ilavitof  tbe  printer  of  the  uewspaper,  or  his  foreman  or 
■--'     '     '■  '  -■  a  copy  of  the  document  o- 


in-lncipal  clerk,  a 


IS  when  and  the  p. 


affldavii  of  pubUcaHon— aee  sec.  <Un:  "proprietor"  synouymoua 
"la  "  prinwc*  37  cm  «8. 

§  2011.  If  ancb  affidavit  be  made  in  an  action  or  special 
Koceeding  pending  iu  a  court,  it  maybe  liled  witli  the 
«ouct  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
"ith  the  clerk  of  the  county  where  tlie  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
hereof,  certified  by  the  judge  of  tbe  court  or  clerk  haviuff 
win  custody,  ia  primo /noia  evidence  of  tlio  facts  stated 
'berein.    [In  eflect  July  lat,  IB74.] 

S  2012.  An  aflBdavit  to  bo  used  before  any  court.  Judge, 
or  officer  of  this  State,  may  be  taken  before  any  judge  or 
'letk  of  any  court,  or  any  justice  of  the  peace  ot  notary 
tuhlio  in  this  State. 
.PwMQi  anthorizBd  lo  tako  affldaviu-seo.  170,  suM.  3:  offlolal 
^»acter  ot  Justice  of  tbe  peace,  wlcbin  tbe  State.  Deed  not  appear. 
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§  2013.  An  affidavit  taken  in  another  State  of  tUe 
United  States,  to  be  used  in  tliis  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  otlier 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
•eal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  tbe 
United  States,  or  before  anjyudge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
Ist,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
oineness  of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  tbe  court,  under  tbe  seal 
thereof. 

ARTICLE  in. 

DEPOSITIOSB. 

I  2019.  Deposition,  when  used. 

I  2020.  Testimony  of  a  witness  out  of  the  State,  when  takon. 

S  2021.  In  tbe  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  tbe 
defendant;  and,  in  a  special  proceeding,  at  any  time  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  oat  of  the  State— sec.  2024  ef  teg- 

t2021.  The  testimony  of  a  witness  in  this  State  may  be 
en  by  deposition  in  an  action  at  any  time  after  tbe 
service  of  tho  summons  or  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  tlie  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  oi  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
mmaediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended.  »       *' 
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2.  WTien  the  witness  resides  out  of  the  county  in  wliich 

3.  When  the  witiie»s  is  about  to  leave  tliocouuty  wliera 
the  action  Is  to  bo  tried,  and  will  probably  continue  ab- 
sent wlieii  the  testimony  la  reqiiiied. 

4.  When  Uie  witness,  otliatwise  liahlo  to  attend  the 
trial,  i3  uevPrtljeless  too  intlrm  to  attend. 

fi.  W  licti  the  testimony  is  required  upon  a,  mollan.  or  in 
any  otijer  case  where  the  oral  exanunatLon  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  e.itablisli 
facts  or  a,  fact  materia]  li)  the  issue;  prorided,  llint  the 
deposition  of  such  witness  shall  notbeu»iedif  bis  {iresunce 
can  bo  procuriNi  at  Iho  time  of  tlie  trial  of  tho  cause, 
lln  effect  March  Oth,  1878.] 

DepoBilion— node  of  (akUi;;,sec.  XK:  vbanuyiakc.sCal.  St!  aec. 

tore  Code.  2  Cal.  ai,  3B3 :  ameDiHog  amnec  of l^,  4T  Cnl.  174. 
Subdivision  t.    Futy,  etc.— 39  Cal.  619. 
BDBDiviSion  2.   Oat  of  oooatir— 29  CaL  GIS. 


UAnaiB  OP  Taejbs 
turn.  Testimony  or  wltneMf 

t  SKS.  Proper  Intrirrogfttorlea 
iWX.  Autlio'rl'ttea ttnrtdutles 
(  WU.  Trial,  wlien  poatpoiieU 

§  2024.  The  deposition  of  a  witness  out  of  ILia  Stata 
may  be  taken  upon  commisaion  issued  from  the  court, 
uader  the  seal  of  the  court,  upon  an  order  of  the  court, 
01  a  judge  thereof,  on  thoapplication  of  either  party,  upon 
tivB  days'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  It  may  be  directed  to  a 
person  agreed  upon  by  tho  parties,  or,  if  tiiey  do  nut 
affree,  to  any  judgo  or  justice  of  the  pi^ai  (.■,  m  nimmia- 
Bioner,  selected  by  the  court  or  judge  issuiiji;  ii.  If  issued 
to  any  country  out  of  the  United  States,  it  iiijiv  bo  di- 
rected to  a,  minister,  embassador,  consul,  \in-rMnsul,  or 
consular  agent  of  the  United  States  in  aui  li  crnmtry,  or 
to  any  person  agreed  upon  by  tlie  parties,  (.iuuuiict  April 
loth,  isao.] 

Oommiuiontt— enopp«]  to  dlspnta  regolulCy  of  appointment,  27 
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S  303S.   Such  proper  lnteiTO|;;atories,  direct  and  ens 
as  the  rcBpective  parties  may  prepare  to  be  settled, 
the  parties  disagree  as  to  theit  form,  by  tbe  jiulfie  or  oL_ 
cer  eraoting  the  order  for  the  commiBsion,  at  a  da;  Gin 
in  the  order,  may  lie  annexed  totbecommisaion;  or,  wt"" 
tbe  partlefi  agree  to  that  mode,  tbe  examinatioa  ma; 
without  written  iiitcrrogatories. 
IniaiTogatoilts— qaenlon  and  U9wer  In  deposiUou,  aec  MK. 

§  2026.  Tbe  commission  must  antborize  the  comroit- 
Bioner  to  administer  an  oatU  to  the  witness,  a n<' 
liis  ileposiriou  ia  answer  to  tlie  ioterrogatories, 

the  examination  is  to  be  witliout  interrogatori 

spectto  the  question  in  dispute,  and  to  certify  the  denp- 
eilion  to  the  court,  in  n  sealed  envelope,   ^' — *"■'  '" 

cleric  or  other  person  designated  or  agree , - 

warded  to  him  by  mail  or  other  usual  channel  of  convev- 

OeiUflcate-aec.  aonii;  37  C 

§  2027.  A  trial  or  other  proceeding  must  not  be  posj 
poned  by  reason  of  a  commission  not  returned,  elceP* 
npon  evidence,  satisfactory  to  the  court,  that  tlie  t^^ 
raonj  o£  the  witness  is  necessary,  and  that  proper  oilt- 
Sence  has  been  used  to  obtaiu  it. 

Ocintiinianc&--aone,  Kbere  no  dlUgeucs  la  obtolnlns  comielx"''^' 

§  202a  The  deposition  meutioned  in  this  article  rosj 
be  used  by  either  party  oa  the  trial  or  other  proceedine 
B^ioat  any  other  party  giving  or  receiving  the  nont* 
■ubjeot  to  all  just  exceptions. 


iCuntBB  or  TAKOra  DEi^iBmoaB  nr  this  Stati- 
IMlLDepiK      n   maybe  taken         raa  Jndse.otcnpOTM"*' 
i  no.  Man  ^*o(  SS^BYpoBltl  ns    May  be  used  by  elttwr  P»t 


awiS??-'-    E   l*      pa    ym  yhavethedepoaitiontakeojj 

■ectlo^^!^  la  tlijs  State,  m  either  o£  the  cases  mentioOrf» 

officer   o    'J  '■''oussi'il  ani  twenty-one,  before  a  ju'tt'? 

"Uthorized  to  administer  oaths,  on  Berring  upW 


B  adverse  party  previa 


s  notice  of  tbs  tj 


ig  that  tlio  case  is  wittiio  tliat  section.  Sucli  notice  must 
eat  least  liTo  days,  Ei(ldln)(aiso  onoday  for  eTer^tvrenl;- 
.Te  miles  of  tlm  ilistarico  of  tLa  place  ot  examination 
torn  tlie  residoQco  of  tlio  person  to  irliom  tlie  ootica  is 
^veii,  uules»,  for  a  cause  sljoiyn,  n  judge,  by  order,  pre- 
«ribe  a  sliorter  time.  When  n  sliortcr  time  is  presctiMd, 
k  copy  of  tho  order  must  be  serred  witU  the  notice. 
Notico— atoenoeot.  eCal.W;  content*  of,  ft  Cal.MS:  proot  nt»rt- 
ee  Di.ucal.liU:  service  uf.  Iwfoto  Uods, «  Cal.  W< !  ■uiBciencjr  o(,  17 
Al.3i:  tliusBtiarteueil, II  CaLa;. 

§  2032.  Either  party  may  attend  the  eramlnatlott  and 
pnt  Bucli  questions,  direct  and  cross,  as  may  bo  proper. 
The  deposition,  when  completed,  must  be  carefully  read 
to  the  ivitnessand  corrected  by  bim  in  any  particular,  if 
deatreil ;  it  must  then  be  subscribed  by  tlie  witness,  certi- 
fied by  the  judge  or  officer  taking  llie  deposition,  inclosed 
in  un  earelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  tljo  court  in  wbioh  tlie  action  is  pending,  or  to 
Bach  person  as  Ibe  parties  in  writing  may  agree  upon,  and 
either  delirercd  by  the  jiid)(<)  or  oAicerto  theclcrk  oraucb 
person,  or  transmitted  tlirougli  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  sucli  deposition  may 
be  used  by  eiilier  party  upon  the  trial  or  otlier  proceeding 
against  any  party  s'^>ng  or  receiving  the  notice,  subject 


Mi^aatiuu,  no  objectio 
shall  be  made  ut  tliet 
tbe  timo  of  the  examit 
under  subdivisions  iw 
thousand  and  twenty-c 
tliat  tliB 


.f  the  i)aviies  attend  ai 
>  ibe  form  of  an  interrogatory 
unless  Tlie  same  was  stated  at 
in.    1£  tlio  deposition  bo  taken 
liree,  and  four,  of  section  two 
proof  must  be  made  attbe trial 
--—  ^uu   ,T.,...L^  ..v/u...uu^  absent  or  infirm,  or  is  dead. 
Tho  deposition  tlius  taken  may  be  also  read  in  case  of  the 
Qeath  of  the  witness. 
Ei  parto  deposition— after  notice, «  Cal.  17. 
Oertiflcate'BCnl.GMi  ISCaLNOi  UCal.30. 
□^jectionB  to  deposition— :i  Cat. 383;  3  Cal.  Mi  9  Cal. AS;  14  Cat.  UJ; 

mUsibie  asaiiiat  eiecutot,  Sl'c^.  Ul. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
■"ay  be  excluded  from  tho  case  upon  proof  that  sufficient 
notire  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  him  to  attend  tlio  taking  thereof,  or  that 
UiB  taking  was  not  in  all  respects  fair. 

S  2034.  Wlieu  a  deposition 
Way  tie  read  by  either  party  ii 
Com:  Crv.  Psoc.— ss. 


§§  2035-d  KAITNEB  OF  PBODUCTIOK. 

action  or  proceeding,  or  in  any  other  action  between  i 
same  parties  upon  the  same  subject,  and  is  then  dee " 
the  evidence  oi  the  party  reading  it. 

Reading  deposition— in  same  action,  14  Cal.  543 ;  sec.  2028 :  In  no 
Bction,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  proceediog 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtaii 
the  testimony  of  a  witness  residing  in  this  State,  to  te 
used  iti  such  action  or  proceeding,  in  the  cases  mentioDed 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  liaB 
been  issued  from  the  court,  or  a  judge  thereof,  before 
which  such  action  or  proceeding  is  pending,  on  produciDj 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  him  of  the  materiality  ot  the  tes- 
timony, he  may  issue  a  subpcnna  to  the  witness,  requirinf 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  speciHed  time  and  place.  [In 
effect  April  16th,  1880.] 

Subpoena— sec.  WSbetteq. 

§  2037.  If  a  commission  has  not  been  issued,  and  i| 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  atiidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  witf- 
ness  has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  iDroceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  befoio 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  liim  at  a  specided  time 
and  place.    [In  effect  April  IGtU,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  ^v^it- 
ing,  and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding  is  pendingi 
in  such  manner  as  the  law  cf  that  State  requires. 

6SNBSAL  KUlftflOF  EXAMINATION. 

S  2042.  Order  of  proof,  how  reafted. 
S  2043.  Witnesses  not  under  exIHiation  may  be  excladed* 
i  2044.  Coart  may  control  modBfl interrogation. 
2045.  Direct  and  cross^zamliBBn  defined. 

f 


}.  Part;  piodLclDir  wjtnfl»» 


I.  Writing  Bl 


,  g  2042.  The  order  of  proof  must  1)6  tef^lated  by  tliu 
touDd  discretion  of  tlie  court.    Ordinarily,  tbe  party  be- 
^nnicg  ttiQ  case  musC  exliaust  his  eTideuce  b«Eote  tLu 
sllier  party  begins. 
Ordir  of  proof— coutmlled  by  coort,  we.  (V7  uid  note:  reopen  in? 


§  2043.  If  eitber  party  requires  it,  the  luclse  may  ex- 
elude  from  tlie  courir-room  nay  witness  of  tbe  adversu 
party,  not  at  tlie  time  under  examination,  ao  tliat  lie  may 
not  bear  tbe  testimony  of  other  witnesses. 

Eiclnsion  of  wltnflMBi— proper,  M  Cnl.inl:  aiscrellonof  court,  2 
CW.  Ea :  effect  of  lUaoboying  order  tor,  20  Cal.  M*. 

§  2044,  The  court  must  eierciso  a  reasonable  contru 
over  the  mode  of  interro^tion,  so  as  to  make  IC  as  raniit, 
IS  distinct,  as  little  annoying  to  tbe  witness,  and  as  effect 
ite  for  the  eitvaction  of  tiie  truth  as  may  be;  but  subjecl 
to  this  rule— the  parties  may  put  such  pertinent  and  legal 

questions  as  tiiey  see  fit.    The  court,  liowever  

the  production  of  further  evidence  upon  any  , 

point  when  the  evidence  upoa  it  is  already  so  full  as  tn 
preclude  reasonable  doubt. 

Control  of  cooil— over  exwnlnBllon,  IT  CaI.  1M:  anmerof  witness. 
•eo.  2069,  SOW:  Btopplas(unheriestlnouy,3gCftL3S. 

§  2045.  The  examination  of  a  witness  by  the  party 
pruducinK  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  tbe  eamti 
matter,  by  the  adverae  party,  the  croaa-examl nation. 
tba  direct  examination  must  bo  complcied  before  tho 
cross-examination   begins,  unless   the   court   otherwisu 

§  2046.  A  question  which  suggests  to  the  witness  tho 
uswer  which  the  examining  party  desires,  is  denominated 
■  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  flUowed,  except  In  tlie 
touiid  discretion  of  tbe  court,  under  special  circu 
niaking  tc  appear  that  tbe  interests  of  justice  n 


§S  2(H7-50 

§  2047.  A  witness  Is  aUowed  to  tefteaU  his 
reapectiDK  a  f  act,  by  anytbinj;  wiitteu  byLlmaelf 

blB  dlTQction  at  ths  time  wlien  tha  fact  occurred  ^. . 

diately  thereafter,  orat  nny  otliertime  wben  the  fact 

fresli  in  his  memory  a.nd  ha  knew  tliat  tli«  Ham- 

tectly  stated  In  tlie  writiDg.  But  in  sucli  case 
Ing  mnat  be  produced  and  may  be  seen  b;  tli 
party,  wbo  may,  if  be  clioose,  cross-examine  tl.-  ..-  .  _. 
upon  it,  and  may  read  it  to  tlie  jury.  So,  also,  o.  witne*'' 
may  testify  from  such  a  writiug,  tliougb  be  retain  M 
recollection  of  the  particular  facta,  but  Bucb  OTidoniw 
must  be  received  ivitli  caution. 

Bslnihiiil  mamorir— I  C»L  ^;  49  CiL  lU. 

Inlpecttoil  of  wrlHiiE-sliown  to  irJtaeas,  tec  3K*. 

, n  his  direct  examination 

connected  tberenitb,  and  in  aa  doing  mav  put  Icadiog 
questions,  but  if  he  examine  Mm  as  to  otlier  mailers, 
such  examination  iatobe  subject  to  the  same  rules  ass 
direct  examination. 


Cro99-oEamm3tiDn,ssop«ind*ztanltif-camniDnleTTltoi7,Dn-H  I 
mi.  ^jj:rreiiil,Uliyorwiai«i,MtacUni(,tTCal.<iSia!1Cikl.E3S;S'U^   I 

illferciloaor  court, H6il.III|4rCBLlMi4tCal.lH:  farclbia  c°^  I 
and rluuluec. 311  Cal. BNi  laiKMInneiit  bTCdlsteml  <[wMon.it  O^  I 

IiiiiiUiiif  ci>mliiiiaTi<-e,4T  CaLISti  ntHie  of , n  CM.  ui;  il  CaJ.:^«''j  j 
C:J.  iSO^'i  CaL  afli  h  cm.  Wj  W  cm.  «i;  stopping  TiirtnMleEaiaooi,  • 
iec»H:  stopping  on«'s  own  vltiiess,WCaJ.£a. 

§  2049.  Tlie  party  producing  a  witness  is  not  ftUonvd 

to  impeach  lilsc^tedit  by  evidence  of  bad  character,  bulbs 
may  contradict  him  by  other  evidence,  and  may  also  ahoT 
that  lie  baa  made  at  other  times  statements  inconsistent 
irilh  liis  present  testimony,  as  provided  In  section  tifO 
thousand  and  lifty-two. 

Ssopo  of  prorislon-aa  CsL  IM. 

DlscrBdltlngone'sowiiwitaeBS-iaCsI.IM:  nlien  not  twm"'^ 
KC3l.M0:nonccilorcoatraaict1nEat  lime, »  CaL  231 :  partT  II»>1> 
one's  witness,  estoppel  os  to,  13  CaL  30S. 

§  2050.  A  witness  ones  examined  calmot  be  le.euoi' 
lued  as  to  the  same  matter  without  leave  of  the  court,  M' 
lie  may  be  re-examined  as  to  any  new  matter  upon  nitidi 
he  has  been  examined  by  the  adverse  patty.  And  afur 
the  examluationa  on  both  sides  are  once  concluded,  1^° 
witness  cannot  be  recalled  witliout  leave  of  the  coiu'' 


cave  IS  granted  or  withbeld,  In  tbe  exercise  of  a  Bounil 

tocretion. 

bscalline  '<vitneH-lncrlmtnalca«,44Cl].S!3:  dtecretlon  of  court, 

e.  601,  BulxL  3,  note ;  U  CoL  ISTi  £1  Cut.  ISI. 

§  2051.  A  witness  may  1)8  ImpeaobBd  by  the  party 
gainst  -wliom  lie  was  called,  by  contradictory  evidence, 
r  by  evidence  tLat  liis  general  reputation  Cor  trutb,  bon- 
sty,  or  inteRTity  ia  bad,  but  not  by  evidence  of  particular 
rrongful  acts,  except  that  it  may  be  Rbonn  by  the  exam- 
nation  of  tlie  iTitnesH,  or  lliu  record  uf  the  judgment,  that 
■B  lias  been  convicted  of  a,  felony. 

Campaxe—Eee.  1847. 

Impsachine  BdreiM  wltDSH  —  Otntral  rtpalallim  bad,  penoDal 
iuin^d2eno{iiunclent,HCaLMicre<]llilUtrr'IIC1i1.«B:4SCaI.|»;4a 
M.t!.iiSi:  iiotlwllevliiauiHUBroatIi.UCaLHSitl><U.Uil:lwuUitr.4S 

f  troimamiaalSm,  collaten]  uttten,  M  Csl.  Mil  U  Cal.  ts.  Ill: 
goil  f huracter.  Jbowlng  after  ImpoelimMit,  w«.lW»;  UjrliitctDuiitlk- 

§  2053.  A  witness  may  also  be  impeached  by  evidence 
that  be  lias  made,  ut  otiier  times,  statements  inconalHtent 
Willi  bis  present  testimony;  but  before tbis  can  beilono 
tlie  statementa  must  be  related  to  him.  witli  tbe  circum.- 
•tances  of  times,  places,  and  persona  present,  and  he  must 
be  asked  whetber  lie  made  sucii  statemouts,  and  if  so, 
allowed  to  explaiu  them.  If  tlio  statements  be  in  wrltinf;, 
they  must  be  shown  to  tlie  witness  before  any  qnestiOD  is 
put  to  bim  concemins  tliem. 
lncosBlBtsnt  itatamsnis  of  vimtw-lrnnearhm^ut  by  gtaowiag,  1 
PiLi.>u- lucil.m.Kii  nu.-U.OOSjZl  Wl.aiS;  ii  Cal.  537:  SSCaLTjI. 
ffi;  Mfcal.fi22(  4JCal.lli:ti  44  Cal.  Vfi;  4J  Cal.  IM;  4a  CaL  ».  IMi  49 
i^RI:  HCal-snt  tlCal.Ul. 

g  2053.  Evidence  ot  the  cood  cbaracter  of  ft  party  is 
not  admissible  in  ft  civil  action,  nor  of  a  witnesa  In  any 
action,  until  the  ciiaracter  of  such  party  or  witness  has 
Men  impeached,  or  unless  tlie  issue  involves  his  character. 
^Tidence  of  goailcbaraEler-PirpctDf.4^C.il.4U:  tn  criminal  caa;. 
•"•■al.  6211:  uttet  Irapeactiment.  48  ClL  61 ;  M  Cal.  5  a:  Jmige'a  liidorse- 
m^tilDI  witiiesa  hiijiruwr,  27  Cal.  3U0:  rt-biittlui;.  Irreliivaut.  Domielly 
t.Ciimui,Miici;lilafti,18S),  8  Pac.  C.  L.  J.  215. 

%  2054.  Wlienever  a,  writing  is  shown  to  a  witness,  it 
tpy  be  Inspected  by  tbe  opposite  party,  and  if  proved  by 
J06  witness  must  be  read  to  tbe  jury  before  his  testimony 
19  closed,  or  It  cannot  be  read  except  on  recalling  the  wit- 

JUiWng  Jhown  to  witnoM-open  lo  Inipectlon.  wSBrt  merelr 
WDtlOeJ^  K  CW.  417 :  where  put  lu  evIUcDce.  W  CiTteSj  whsre  doae 
(0  ntmto  memory, ««.  SWJ. 


S2061 


KFFECT  OF  ETIDENCKB. 


TITLE   IV. 

OF  THE  EFZTSCT  OF  EVIDENCB. 

I  aon.  Jarf  iadges  of  effect  of  evidence,  but  to  be  Instmeted  on 
tain  points. 

§  2061.  The  jury,  subject  to  the  control  of  tlie  coi 
in  the  cases  specified  in  this  Code,  are  the  judges  of 
effect  or  value  of  evidence  addressed  to  them,  exc( 
when  it  is  declared  to  be  conclusive.    They  are,  bowevc 
to  be  instructed  by  the  court  on  all  proper  occasions— 

1.  That  their  power  of  judging  of  the  effect  of  evidei 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretioi 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  tbey  are  not  bound  to  decide  in  conformity  \ntl 
the  declarations  of  any  number  of  witnesses,  which  done' 
produce  conviction  in  their  minds,  against  a  less  numb 
or  against  a  presumption  or  other  evidence  satisfyi' 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to 
viewed  with  distrust,  and  the  evidence  of  the  oral  admi 
sions  of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  mi 
be  proved,  and  when  the  evidence  is  contradictory  tb< 
decision  must  be  made  according  to  the  prenouderaoce  of 
evidence;  that  in  criminal  cases  guilt  must  be  established] 
beyond  reasonable  doubt. 

G.  That  evidence  is  to  be  estimated  not  only  by  its  own] 
intrinsic  weight,  but  also  according  to  the  evidence  wliichl 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  oiberj 
to  contradict;  and,  therefore, 

7.  That  if   weaker  and  less  satisfactory  evidence  isi 

offered,  when  it  appears  that  stronger  and  more  satisfao-  { 

tory  was  within  the  power  of  the  party,  the  evidence 

offered  should  be  viewed  with  distrust. 

FroTince  of  jury— qnestions  of  fact,  sec.  2101 :  effect  of  eTideoce, 
80  Gal.  151 ;  40 ChI.  272;  43  Cal.  SO;  51  Cal.  (XKI;  53  CaL  415. 635;  Hcibiiig*- 
Svea  Ins.  Co.,  Feb.  Titb,  1880:  4  Pac.  C.  L.  J.  555:  Myers  v.  Spoouff. 
July  8tb,  1880, 5  Pac.  G.  L.  J.  612:  creUibllity  of  witnesses,  see  last nlh 
bead,  and  47  Cal.  531. 

FroTince  of  conrt— compare  sec.  608  and  notes,  sec  3108. 

BUBDZViszov  2.  Majority  of  witnesses— not  decisive.  S8  CaL  <7; 


2064-7  BIOBT8  AND  DUTOBB  OF  WITNESSES. 


TITLE  V, 
OF  THB  RIGHTS  AND  DUTIES  OF  Wn»l 


20n4.  witnesses  txrand  to  attend  when  sabpoBoaed. 

2065.  Wltneases  bound  to  answer  questions. 

2066.  Rlffht  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  when  attending*  or  goinf  < 
returning. 

12068.  Arrest  to  l>e  made  void,  and  party  making  arrest  liable,  ete. 
2069.  To  make  affidavit  If  arrested. 
8070.  Court  to  dlscbarge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subpoena,  most 
tend  at  the  time  appointed,  with  any  papers  under 
control  required  by  the  subpoena,  and  answer  all  pertineD] 
and  legal  questions;  and,  unless  sooner  dischaiged,  mi 
remain  until  the  testimony  is  closed. 

Sabpcena— sees.  198S.  1991. 

Answering  qnestions— sec.  206S. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination, 
meut,  refreshing  memory,  etc.,  sees.  204:2-2054. 

§  2065.  A  witness  must  answer  questions  legal  anc 

pertinent  to  the  matter  in  issue,  though  his  answer  ma3  ^ 

establish  a  claim  against  himself;  but  he  need  not  give  au"^ 

answer  which  will  have  a  tendency  to  subject  him  to  pas«i 

ishment  for  a  felony ;  nof  need  he  give  an  answer  wnichrj 

will  have  a  direct  tendency  to  degrade  his  character,  uih 

less  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which ^ 

the  fact  in  issue  would  be  presumed.    But  a  witness  mast 

answer  as  to  the  fact  of  his  previous  conviction  for  felony' 

Witness  implicating  himself— when  privileged  from  answttingt^ 
Cal.  184:  degrading  answer.  35  Cal.  89;  39  CaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibitlOBOt* 
see  Const.  CaL  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith* 
served  with  a  subpoena  to  attend  as  a  witness  before  a 


§§ 

otlier  person,  In  a 
._    .  nesB  may  be  pon- 

ied as  a.  coDtempt,  is  exonemted  f  com  axreat  in  a  olvll 
tion  ^biln  goinK  to  tlia  place  of  attendaDce,  ueceMttllly 
maiaing  tliera  and  returning  therefrom. 
Sxemptian  &am  airtn— but  not  from  abeyliig  ardtoarjr  procen,  i 

tZOGS,  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section.  Is  void,  and  wlien  willfully  made,  la  a  cou- 
impt  of  the  court;  and  the  person  raaking  it  is  reBponsibln 
>  tlie  \vitneaB  arrested  for  doublo  the  amount  of  tbe  dain- 

n -which  may  be  asseaaed  Bgainat  Iiim,  and  is  also  lia- 
o  enaction  at  the  suit  of  the  party  serving  the  witness 
ritb  a  BubpiBua,  far  tba  damages  sustained  by  hint  in  con- 
equence  of  the  arrest. 
Oonteiopt  of  conrt-Ha  b«9.  l]m~l:2^ 

§  2069.  An  ofEcer  is  not  liable  to  the  party  for  making 
fhe  arrest  in  ignorance  of  the  facts  creatine  *he  exonera- 
tion, l)ut  is  liable  for  any  subsequent  detention  of  the 
party,  if  bueIi  party  claim  tlie  exemption  and  make  an 
affidavit  stating — 

1.  That  he  has  been  -       - 

iDK  the  same,  tlie  place  of  attendance,  and  the  action  or 
proceeding  in  which  tlie  subpiEDa  was  issued ;  and, 

2.  That  Tie  has  not  thus  been  served  by  his  own  procure- 
ment, -with  the  intention  of  avoiding  an  arrest; 

3.  That  lie  ia  at  the  time  eoing  to  tbe  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  Bubpcena, 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
oim  from  liability  for  discharging  tlie  witneaa  when  ar- 
rested. 

§  2070.  The  court  or  officer  iasuiog  the  subpoBna,  and 
the  court  or  officer  before  whom. the  attendance  is  re- 
<iuired,  may  discharge  tlie  witness  from  an  arrest  single 
in  violation  of  section  two  thousand  and  sixty-seven. 
U  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  iudge  of  the  court  way 
grant  the  discharge.    [In  effect  ApriflGtb,  1S80.] 


TITLE  VI. 

Of  Evidence   in  Particular   Cases,  and 
Miscellaneous  and  General  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  §§  2O74-2079. 

n.    Proceedings  to  perpetuate  testimony,  §§  2083- 
2089. 
nX    Administration    of    oatiis  and  affiimatloB^ 

§§  209^2095. 
IV.    General  provisions,  §§  2101-2101. 
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CHAPTER  I. 

EVuyBuccE  nr  particular  cabbb. 

I  M74.  An  offer  oqulTalmt  to  payment. 
1  una.  wboever  |»yi  enllileil  to  receipt 
I  8077^  Rulet  lor  constnilna  Uescrip 


§  2074.  An  offer  in  writing  to  pay  a  particular  anin  of 
money,  oT  to  deliver  a  written  instrument  or  Bpeciflo  per- 
ional  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  the  money,  iUBtniment, 
01  property. 


Tender— allegLni,  Is  Cal.  aj6 
Wi  49C»i.6S">:  elfeciof.UCi 

lakl.  4  \i^6.  Lf.i^:  Buretfea'by ,  S«  Cajfj^'.  "™"'*''''"'  ""■  ""^ 
9  2075.  Whoever  pays  money,  oi  delivers  an  Instru- 
ment  or  property,  is  entitled  to  a  receipt  therefor  from 
the  peraon  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tKnder  la  made,  must,  at 
"■"'■—-  specify  any  objection  he  may  l\aveto  the  money, 
--     -properly,  r-  ' •■  '-   ' ■'  '- ' 

.._^_ , ^ or  hind 

vhicl)  he  requires,  or  be  precluded  from  objecting  after- 
ward. 
§2077.  Thefollowtn);aretherulesfor  ( 

js  to  determine  it: 

.  Where  thereare  certain  deflnit«alid  ascertained  par- 
in  the  description,  the  addition  of  others  which 

afinite,  unkni — '"' —    ' —  — *  '— -*-""  ■'■- 

conveyance,  but  it 
toned  particulars ; 
2.  When  permanent  and  visible  i 


f  §  2078*9  svmENCE  nr  pabticuijab  cases. 

ment,  either  of  lines,  angles,  or  surfaces,  the  bonne 
or  monuments  are  paramount; 

3.  Between  different  measorements  which  are  iac 
sistentwith  each  otber,  that  of  angles  is  paramount 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is 
boundary,  the  riehts  of  the  grantor  to  the  middle  of 
road  or  the  thread  of  the  stream  are  included  in  the 
veyance,  except  where  the  road  or  thread  of  the  st 
is  held  under  another  title; 

6.  When  tide- water  is  the  boundary,  the  rights  of 
grantor  to  ordinary  high-water-mark  are  included  in 
conveyance.    When  a  navigable  lake,  where  there  is 
tide,  is  the  boundary,  the  rights  of  the  grantor  t^y  loi 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that 
erence  is  inconsistent  with  other  particulars,  it  cont 
them  if  it  appear  that  the  parties  acted  with  reference^ 
the  map;  otlierwise,  the  map  is  subordinate  to  other  de 
nite  and  ascertained  particulars.  [In  effect  Jaly  1st,  1874 

Description  in  conveyance— construction  of,  sec.  1860;  10  Cal. 
24  Cal.  439;  25  Gal.  296, 440:  29  Cal.  386;  30  Cal.  468;  84  Cal.  334;  36 
122, 606:  37  Cal.  432;  39  Cal.  122. 239:  42  Cal.  326;  43  Cal.  171, 219;  44 
132;  47  Cal.  474:  49  Cal.  59:  60  Cal.  171.429;  51  Cal.  129,  198;  52  Cal. - 
500, 579, 655.    Sherman  v.  McCarthy,  March  3rd,  1880, 5  Pac.  G.  L.  J- ' 
Black  V.  Bpnmrno,  March  Gth,  1880,5  Pac.  C.  L.  J.  92:  coustrucCion 
instruments,  generally,  sec.  1859  and  note. 

Subdivision  1.  Definite  particulars  prevail— 10  CaL  621;  16 
514;  27  Cal.  57;  34  Cal.G24:  36  Cal.  125:  41  Cal.  263;  44  CaL  133,257; 
Cal.  132. 610;  47  Cal.  581 ;  48  Cal.  28;  49  Cal.  525;  53  Cal.  589. 

Subdivision  2.  Boundaries  or  monuments  paramoont— 10  Ci^i 


and  see  Black  p.  Sprasrue',  March  6th,  1880, 5  Pac  G.  L.  J.  02. 
Subdivision  S.  Lines  and  angles  prevail— 22  Cal.  502. 

Subdivision  4.  Road  or  stream  as  boundary— 22  Cal.  484;  25Cdi 
122;  42  Cal.  326;  50  Cal.  31;  51  Cal.  195. 425. 

Subdivision  6.  Reference  to  map— 10  Cal.  589;  24  CaL  435;  38  C^ 
448;  47  Cal.  52;  50  CaL  321,333,429,450;  Black  v.  Sprague,  March  6tb* 
1880. 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Offer  to  compromise— after  suit  brought,  sec.  997. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Oonfosslons— must  be  corroborated,  41  Cal.  103:  as  evidence  fentf* 
ally,  sec.  1870,  subd.  2n. 


CHAPTER  IT. 


I  ion.  ETldsnes  majr  be  pn^Moued. 
i  SVM.  Maimer  d(  ipplicatlon  for  order. 
f  ««  "~.i~i-.».'~.«nclnlK8_toba_gtTML 


§  2084.  The  applicant  muBt  prodace  to  a  jndKe  ol  ttia 
Mperior  CoDrtapetitioD,  veiiflaa  b;  tbe  oath  of  thaappU- 
Mnt,  stating : 

'  L  Tbat  the  applicBut  expects  to  be  a  part;  to  au  action 
In  B.  court  In  tiila  State,  and,  in  snch  case,  tha  names  of 
ttm  persons  wbom  lie  ezpectn  will  be  odverBe  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  penact 
the  title  to  property  in  which  lie  is  interested,  or  to  estab- 
v»b  marriaee,  descent,  heirship,  oranjotLer  matter  which 
may  hereafter  become  material  to  establlBh,  though  no 
■ait  may  at  the  time  1>e  anticipated,  or,  if  anticipated,  he 
laay  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  eiatoiaed,  hU  place  of 
rraidence.  and  a  ceneral  outline  of  the  facts  expected  to 
oe  proved.  The  judge  to  whom  Buoh  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  dealg- 
lating  tha  officer  before  whom  the  same  must  be  taken, 
and  jiroacrihing  the  notice  to  be  given,  wliich  notice,  If  the 
panics  expectant  are  known  and  reside  in  tills  State, 
iQUnt  be  personally  served,  and  if  unknown,  such  notice 
must  bo  served  on  the  clerk  of  the  county  where  the  prop- 
^ny  to  be  afiected  by  such  evidence  is  situated,  or  the 

Siilge  making  the  order  resides,  as  may  be  directed  by 
iui,  anil  by  publication  thereof  in  soma  newspaper,  to  be 
nisisnated  by  tha  judge,  for  tha  same  period  xequired  for 
•^e  publication  of  summons.  Tlie  ju^e  must  also  desig- 
nate in  his  order  the  clerk  of  tha  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16tb,  1««0.] 

Com  CIV.  FBOO.— B*. 


TO  PEOPETUATB  TBSTIMOXr. 


§  2065.  The  person  appointed  by  the  jadge  to 
the  defKMitions  la  authorized,  if  a  resident  of  this  i 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of 
notice  prescribed  in  the  last  section,  with  proof  of  its  \ 
sonal  service  or  ];)ublication— or,  if  a  resident  without' 
State,  on  receiving  the  commission  mentioned  in 
next  section,  with  proof  of  like  service  of  publicatioi 
the  notice — ^to  tal^e  the  deposition  of  the  witness  nan 
the  order  of  the  judge,  or  in  the  commission,  or,  if 
than  one  witness  is  thus  named,  of  such  of  them  as 
pear  before  him,  at  the  time  designated,  and  the 
of  the  same  may  be  continued  from  time  to  time, 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and 
Bwer,  and  if  the  testimony  is  to  be  taken  in  another  Sta| 
it  must  be  taken  upon  a  commission  to  be  issued  br  ' 
judge  allowing  the  examination,  under  the  seal  oi 
court  of  which  he  is  judge,  and  upon  interrogatories,  to 
settled  in  the  same  manner  as  in  cases  of  depositiof 
taken  under  commission  in  pending  actions,  unless  ' 
parties  expectant,  if  known,  otherwise  agree.    If  snf 
parties  are  unknown,  notice  of  the  settlement  of  the 
terrogatories  shall  be  published  in  some  newspaper  fl 
such  time  as  the  judge  may  designate.    The  depositiC 
when  completed,  must  be  carefully  read  to  and  subscril 
by  the  witness,  then  certified  by  the  officer  or  person  ta 
Ing  the  same,  and  shall  then  be  sealed  up  and  delivered 
transmitted  to  the  clerk  of  the  county  designated  in  tl 
order  of  the  judge  allowing  the  examination,  who  shs 
file  the  same  when  received.    The  judge  allowing  the  el 
amination  shall  file  with  the  clerk  the  order  for  the  exad 
ination,  the  petition  on  which  the  same  was  granted,  wil 
proof  of  service  of  the  order  and  notice.    [In  effect  Ji 
1st,  1874.] 

g  2087.  The  petition  and  order,  and  papers  filed  by  tl 
judge  as  provided  in  section  two  thousand  and  eiglit] 
six,  or  a  certified  cop^  thereof,  are  prima  facie  evidence  c 
the  facts  stated  therein  to  show  compliance  with  the  pi 
visions  of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088.  If  a  trial  be  had  between  the  parties  named  il 
the  petition  as  parties  expectant,  or  their  successors  '^ 
interest,  or  between  any  parties  wherein  it  may  be  mat 
rial  to  establish  the  facts  which  such  depositions  prove, 
'tend  to  prove,  upon  proof  of  the  death  or  insanity  of  tl 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  b] 
reason  of  age  or  other  infirmity,  to  give  their  testimon/J 


9  TO  PKBPXtDATE  TmTDfOKT.  g  2089 

e  depositions  or  copies  thereof  may  be  used  by  either 
ttty,  subject  to  all  leRal  objectloni;  but  if  tbe  parties 
tended  at  the  ezaioiliatioii,  no  objection  to  ths  form  of 
I  iatoTTogatoTj  can  be  made  at  tbe  trial,  naleii  tlio 
ime  vraa  atated  at  the  examination.  [In  effect  July  lat, 
174.] 

B  2089.  The  deposition  8o  taken  and  read  in  BTldenco 
»A  the  same  effect  as  tbe  oral  testimony  of  the  nitneas, 
atl  no  other,  and  every  objection  to  tbe  witness  or  to  tiiu 
ilevancy  of  an;  question  put  to  bim,  or  of  any  aoswi-r 
iveii  'by  bim,  may  be  made  in  the  aaine  manner  as  if  lie 
rere  examined  oniUy  at  the  trial. 


|§  2093-7  OATHS  AND  AFFIBIIATIONS. 


CHAPTER  ni. 

ADMINISTRATION    OF    OATHS    AND 
AFFIRMATIONS. 

209S.  Judicial  and  certain  officers  aathorized  to  adniln]8terottl>> 
20H.  Form  of  ordinary  oath  to  a  witness. 

2095.  Form  may  be  varied  to  suit  witness'  belief. 

2096.  Same. 
2W7.  Any  person  who  prefers  It  may  declare  or  affizm. 

§  2093.  Every  court,  every  judge  or  clerk  of  any 

every  justice  and  every  notary  public,  and  every  pffic 

or  person  authorized  to  take  testimony  in  any  action 

proceeding,  or  to  decide  upon  evidence,  has  power  to  ' 

minister  oaths  or  afiSrmations. 

Administration  of  oaths— by  whom,  sec  128,  snbd.  7:  sec  177, 
4 :  Political  Code,  sees.  1028, 4118 :  by  clerk  for  court,  48  OaL  197 :  ~ 
Inary  qaestions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pTO* 
ceeding,  may  be  administered  as  follows,  the  person  wM 
swears,  or  affirms,  expressing  his  assent  when  addresses 
in  the  following  form:  **You  do  solemnly  swear  (or  al» 
firm,  as  the  case  may  be)  that  the  evidence  you  shall  gi^ 

In  this  issue,  (or  matter)  pending  between and  --* 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  tM 
truth,  so  help  you  God."    [In  effect  July  Ist,  1874.] 

§  2095.  Whenever  the  court  before  which  a  person* 
offered  as  a  witness  is  satisfied  that  he  has  a  pecalitf 
mode  of  swearing,  connected  with,  or  in  addition  to  tw 
usual  form  of  administration,  which,  in  his  opinion, » 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  person  is  sworn  who  believes  in  ^  \ 
other  than  the  christian  reli^on,  he  may  be  sworn  accoid- 
ing  to  the  peculiar  ceremonies  of  his  religion,  if  there  ^ 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  optiODi 
instead  of  taking  an  oath,  make  his  solemn  af&rmationtf 
declaration,  by  assenting,  when  addressed  in  the  follow^ 
ing  form:  "You  do  so^mnly  affirm  (or  declare)  tM 
etc.,  as  in  section  two  thousand  and  ninety-four. 


CHAPTEB  IV. 

aEmsa&ii  pbovisioits. 


tua.  QueatloDa  or  fact  by  court  or  lelerao. 
IIM.  floneya  paid  lulo  COOK. 

§  2101.  All  questiona  of  fact,  where  the  trial  la  b? 
iry,  other  than  those  mentioDed  In  the  next  BecClon,  are 

-  be  decided  hy  the  Jury,  and  all  evidence  thereon  la  ti 


Qoemiaiu  of  fact,  for  Jorr-I  C>L  M; 

»ii  »Cal.21Si  KC»L. - 

Jong  All  Nkow,  Iff    ■ 
bi  -ath.  i9»,  8  p 


II.  mm:  snil  aee  U  CaL  313:  Feop1«  *. 
l-ac.C.l..  J.33Ii  Feoploj.luteJidl, 


W;  ^CaL'u!  'pnsiu 

§  2102.  All  questions  of  law,  Including  the  admlssL- 
bluty  of  tefltimony,  the  facta  prelimloair  to  anch  adinls~ 
■Ion,  and  the  conslructiou  oE  statutes  and  other  wiitlnsa, 
uul  other  rules  of  evidence,  are  to  he  decided  bv  the 
tourt,  and  all  discussions  of  law  addreaaed  to  it,  whan- 
>ver  the  knowledge  of  the  court  is,  by  this  Code,  made 
wideace  of  a  fact,  the  court  Is  to  declare  auch  Icoowledge 
lo  the  jury,  who  are  bound  to  accept  it. 

t^Tlnosof  conrt— qaemooBoriaif.SCaL  itn;  ISCsl.  !T,  WT:  MCal. 
■MjidCal.MS:  3ecai.W!i44Ciil.l4S;  UCj&Lzis:  tgCal.ZiU:  HCM. 

Knowlsdgs  of  ih«  conit-KOps  ot  JdOIcI^  notice,  Bee.  ieT3  oad  notea. 

§  2103.  The  provisions  contained  in  this  part  o(  the 
Codo  respecting  the  evidence  on  a  trial  before  a  Jury,  are 
■qoally  applicable  ou  the  trial  ot  B  questioa  of  fact  before 

§  2104.  WheneTer  mo 

In  conrt,  the  same  shall  h 

•on,  or  to  such  of  his  deputies  as  eball  be  specially  aatbo. 
|nd  by  his  appointment  in  writing  to  receive  the  same. 
He  must,  nnless  otlierwlao  directed  by  law,  deposit  it 
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. 


with  the  county  treasurer,  to  be  held  by  hhn  subject  tj 

the  order  of  the  court.    The  treasurer  shall  keep  eael 

fund  distinct,  and  open  an  account  with  each.    Such  t^ 

pointment  shall  be  nled  with  the  county  treasurer,  vii 

shall  exhibit  it,  and  give  to  each  person  applyiDg  for  tli 

same  a  certified  copy  of  the  same.    It  shall  be  in  foit 

until  a  revocation  in  writing  is  filed  with  tLe  com^ 

treasurer,  who  shall  thereupon  write  "revoked,"  in  in* 

across  the  face  of  the  appointment.    [In  effect  July  % 

1874.] 

Deposit  in  corurt'-secs.  872^74 ;  corresponding  proTislon,  sec  57X 

Deposit  with  county  treasurer— liable  to  taxation,  90  CaL  241 

Final  repealing  clause— compare,  sees.  9, 18. 


INSOLVENT  ACT. 


INSOLVENT  ACT  OF  1880. 


ABTICLE  I. 
GENIiRAIi  SUBJECT  OF  TUB  ACT. 

^  1.  Gveiy  InBcIveot  debtor  may,  apon  compliance 
with  tbe  provlaioDB  of  this  act,  be  discliarged  from  liia 
debts  and  liabilitiea.  TliU  act  shall  be  kuomi  and  niay 
be  cited  aa  tbe  Inaalvent  Act  of  eighteen  hundred  and 
eighty. 

Striclcon>tTxictioii-TCsl.428;  aCoJ-m;  lICaLlR. 


ARTICLE   H. 

VOLUNTARY   INBOLVENCrr. 

§  2.  An  inaolvent  debtor,  owing  debts  exceedlD;;  In 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
petition  to  tbe  Superior  Court  of  the  county,  or  city  and 
county,  in  -which  he  has  resided  for  Bin  months  next  pre- 
ceding tbe  RUdx  of  his  petition,  to  be  discharged  from  Iiia 
debta  and  liabilities.    In  hi9  petition  be  shall  set  forth  bis 

SilacB  of  residence,  his  inability  to  pay  all  his  debts  In 
oil,  hia  wiliingneas  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  bis  creditors,  and  his  desire  to  obtain  a 
discharge  from  bis  debta  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  1 


SnidBnu-dx  moutlu  Id  countr, 


S§3.5 


VOLU2ITABY  INSOLYSNCT. 


13  CaL  A30, 540;  S4  Cal.  92;  and  compare,  28  CaL  599:  geaenUy.  see Codfl 
Clr.  Froc.  sec.  198,  subd.  In. 

Saperior  Oonrt— jiirlsdlctlon  of  proceedings  in  Insolvency, 
OlT.  rroc.  sec  76,  subd.  4. 

§  3.  Said  Bchedale  most  contain  a  full  and  tme 

ment  of  all  his  debts  and  liabilities,  exhibiting  to  the 

of  his  knowledge  and  belief  to  whom  said  debts  or  liabi 

ities  are  due,  the  place  of  residence  of  his  creditors, 

the  sum  due  to  each;  the  nature  of  the  indebtedness 

demand,  whether  founded  on  written  security,  obligatioot.^ 

contract,  or  otherwise;  the  true  cause  and  consideratioiL| 

thereof,  and  the  time  and  place  when  and  where  said  in- ! 

debtedness  accrued,   and   a  statement  of  any  existing; 

pledge,  lien,  mortgage,  judgment,  or  other  secoritjfor' 

the  payment  of  the  same. 

Schedule-contents  of,  10  Cal.  418, 483;  14  CaL  173;  19  CaL  162:  S3  (^ 
190:  objections  to,  sec  60»;  22  CaL  38;  31  CaL  328;  32  Cal.  406;  34  CiLSI. 

§  4.  Said  inventory  must  contain  an  accurate  descri^ 
tion  of  all  the  estate,  both  real  and  personal,  of  the  peti- 
tioner. Including  his  homestead,  if  any,  and  all  property 
exempt  bylaw  from  execution,  and  where  the  samel' 
situated,  and  all  incumbrances  thereon. 

InTentory— see  Sohbdulb,  sec.  3f». 

§  5.  The  petition,  schedule,  and  inventory  jnust  he 
verified  by  the  affidavit  of  the  petitioner  annexed  thereto, 

and  shall  be  in  form  substantially  as  follows :  I, ^i  ^o 

solemnly  swear  that  the  schedule  and  inventory  now  de- 
livered by  me  contain  a  full,  perfect,  and  true  discovery 
of  all  the  estate,  real,  personal,  and  mixed,  goods  and 
effects  to  me  in  any  way  belonging;  all  such  debts  as  aio 
to  me  owing,  or  to  any  person  or  persons  in  trust  form^f 
and  all  securities  and  contracts,  and  contracts  wherehy 
any  money  may  hereafter  become  payable,  or  any  benefit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventory;  that  I  have, 
in  no  instance,  created  or  acknowledged  a  debt  fom 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  ofi 
or  concealed  any  part  of  my  property,  effects,  or  con- 
tracts; that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  profit  or  advantage  therefrom,  or  to  defraud 
or  deceive  any  creditor  to  whom  I  am  indebted  in  asf 
manner.    So  help  me  God. 

Signature— to  petition  and  schedule,  19  CaL  162;  32  CaL  408. 


gS6-7 

ft  G.  TT[>OTi  receiving  and  fllinj;  such  petitloD,  scbedula, 
M  iiiTeDtory,  the  court  aliall  make  an  arjer  Uoclarlng 
le  petitiouer  insolvent,  anil  directing  (he  siieriEC  of  Ujd 
>uuty  Lo  take  pnaseaslOQ  of  ail  tlio  eatati!,  real  and  pec- 
nia.\,  nf  tliB  debtor,  except  such  aa  may  be  by  law  ex- 
upt  from  execatlon,  and  of  all  liis  deeds,  voucbora.liookfl 
f  aof'.iiiut,  andpapeis,  and  to  keep  the  samo  safely  until 
iQ  aiipointment  of  an  assignee.  Said  order  Hliall  nutlier 
Drbiii  tlie  raymen'  °i  any  debts  and  the  delivery  of  any 
Coperty  bolonglng  to  Budi  debtoc,  to  bim,  or  for  bis  use, 
no  the  transfer  of  any  property  by  Lint ;  and  sliali  f  ur- 
per  appoint  a  time  and  place  foe  aroeetiug  of  tbocred- 
tors,  lo  prove  tbeir  debts  and  cLoose  one  or  more  as- 
dgnee'^  of^tlie  estate,  ivliicb  shali  not  be  less  than  tliirty 
IttjB  afler  tbe  making  of  said  order,  and  sbali  deslgnato 
lDcw-JI>aperor  newspapers  of  general  circulation  iaivliich 
[mbiip.iTioii  tbereof  Bbail  be  made.-  Upon  tliecrantlngaf 
laid  ordor,  all  proceediugs  agaioBC  tbe  said  insolvent  sualt 

Deposit  of  booki,  elo.— seo.  22. 
Jloi  lc8B  ihan  thirtj-  days— notlca  of  crwlltori'meBtlna,  MCal.167; 
■WUsou  r.  Jlis  Creditors.  July  em,  IBM-O  l^.  C.  L.  J.  Mi. 


Oombiaing   prooeedioES— unclBr  tlils  section,  and  Issuing  tma 
Oaaaii>etf,.  36  CoJ.  24. 

§  7-  A  copy  of  said  order  sliall  immediately  be  pub- 
liwied  by  the  clerk  of  Raid  court,  in  tbe  newspaper  or 
newspapers  designated  tliere in,  aa  ofTenaa  tbe  newspaper 
•*  printed  before  tbe  inoeting  of  creditors,  and  bo  served 
by  tbe  clerk  fortliwitli  by  United  States  mail,  pofltago  pro- 
T^ld,  or  personally,  on  ail  creditors  named  in  tbe  scbed' 
Jde.  Tbe  order  of  adjudioatiou  shall  direct  the  publlca- 
"on  thereof  in  a  newspaper  pubiiabed  in  tlie  coimty,  or 
lity  and  county,  in  which  the  petition  la  lilcd,  If  there  be 
ooe,  and  if  there  be  none,  in  a  newspaper  published  near- 
cat  to  8ucb  county,  or  city  tind  county;  provided,  that  no 
order  of  adjudication  upou  creditors'  jietition  shall  be  en- 
^ed,  unless  tbere  first  be  deposited  with  Ibe  clerk,  in 
audition  to  tbe  usual  cost  of  commencing  said  proceed- 
■oea.  a  snm  of  money  anfficient  to  defray  the  cost  of  the 
publication  ordered  by  tbe  eonrt,  and  ten  cents  for  each 
wpy,  lo  be  mailed  tooraorvcdon  tho  creditors,  which 
'Mler  sum  is  hereby  constituted  the  legal  foe  of  the  olerfc 
lor  the  mailing  or  service  required  in  this  section. 
„PBliUcatian  of  nollcs  to  crDdltarH-Jnrjsdictlonal  Importance,  II 


^.-ai,': 


•c.  tec  lit,  sudd.  3, 


§  8  OryOLUNTABT  1K80LYENCT. 

8«rTlo«  bj  null— comiHure  as  to  deposit  of  snmmoiiB*  Code 
Froc.  sec.  4U;  9  CaL  616;  S3  CaL  fiOSw 

Personal  aenrice— compare  as  to  summons.  Code  Clr.  Pn>c 

410.411. 

ABTICLB  in. 

INVOLUNTART  INSOLVENC7. 

§  8i  An  adjadicatlon  of  Insolvency  may  be  made 
the  petition  of  five  or  more  creditors,  residents  of  ' 
State,  whose  debts  or  demands  accrued  in  this  State, 
amount  in  the  aggregate  to  not  less  than  five  hani 
dollars;  provided^  that  said  creditors,  or  either  of  th< 
have  not  become  creditors  by  assignment  with^  thi 
days  prior  to  the  filing  of  said  petition.    Such  petitic 
must  be  filed  in  the  Superior  Court  of  the  county,  or  dl 
and  county,  in  which  the  debtor  resides  or  has  his  plf ' 
of  business,  and  must  be  verified  by  at  least  three  of 
petitioners,  setting  forth  that  such  person  is  about  to 
part  from  the  State,  with  intent  to  defraud  his  cr^iton;' 
or  being  absent  from  the  State  with  such  intent,  re- 
mains absent;  or  conceals  himself  to  avoid  the  scurvio^ 
of  legal  process;  or  conceals,  or  is  removing  any  of  his 
property  to  avoid  its  being  attached  or  taken  on  legal 
process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days : 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  of 
any  creditors;  or  willfully  suffered  judgment  to  be  taken 
against  him  by  default;  or  has  suffered,  or  procured  hi5 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  or  has  made 
any  assignment,  gift,  sale,  conveyance,  or  transfer  of  hii 
estate,  property,  rights,  or  credits,  with  intent  to  delayi 
defraud,  or  hinder  his  creditors;  or  in  contemplation  of 
insolvency,  has  made  any  i)ayment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  rights,  or 
credits;  or  has  been  arrested  and  held  in  custody  by  vir- 
tue of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  sucli  process  remains  in  force,  and  not  dis- 
charged by  payment,  or  otherwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  has  stopped  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  indebtedness,  unless  the  ]iarty  holding  such  ac- 
knowledgment has,  in  writing,  waived  the  right  to  pro- 
ceed under  this  subdivision ;  or  being  a  bank,  or  banker^ 
agent,  broker,  factor,  or  commission  merchant,  has  failed 
for  forty  days  to  pay  any  moneys  deposited  with  or  le- 


§§  9-10 


teed  by  him  in  a  flduciaiy  capacity,  upon  demand  of 
jyiueiit,  excepting  savings  and  lonn  banliA.  or  ossocia- 
pia,  Trbo  loan  tbe  money  of  tbeir  tttocUlioliicrs  and  de- 
nitQts  on  real  estate,  and  provide  in  tijeir  b7-la\va  f;jr 
e  repayment  of  such  doposita.  TLo  petitioners  may, 
Dtn  timQ  to  time,  amend  and  correct  the  petition,  so  tbut 
le  aaniB  sball  conform  to  tlio  facts,  by  leave  of  tlio  couit 
eforo  which  the  proceedings  are  pending,  but  notlilng  tii 
lis  section  shall  be  construed  to  invaliUace  any  loan  of 
Etual  value,  or  the  security  tberefor,  made  in  good  faitli 
pon  a  SQCuiity  taken  in  good  faith  on  tho  occasion  of  tbu 
lakiDg  of  Bucliloao;  tbo  said  jietition  shall  bo  accomp,-i- 
licd  by  a.  bondrntli  two  sureties  in  tbo  penal  sum  of  at 
•ast  five  hundred  dollars,  conditioned  that  if  tbo  debtor 
liould  not  ho  declared  au  insolvent,  tbo  petitioners  ivill 
^y  all  costs  and  damages,  including  a  reasonable  ottor- 
ley's  fee,  that  the  debtor  may  sustain  by  reawu  of  tbo  fil- 
ing of  said  petition.    Tbo  cc ""    " 

Uia  (lliDg  of  e 
nber  '' ■"  ■ 


%  B.  Upon  tbo  filing  of  such  croditc 
:ourt  shall  issue  an  order  requiring  such  dobtu 
and  place  to  be  Used  by  si 


why  he  sbould  not  be  adjudced  an  insolrent  debtor,  an-d 
at  Uio  same  time,  or  thereafter,  upon  good  cause  sbotvu 
therefor,  said  court  may  make  an  order  forbidding  tbo 
payment  of  any  dehta,  and  ttie  delivery  of  auy  property 
befongingto  such  debtor  to  him  or  for  Uia  tise,  or  the  traus- 
(eiof  any  property  by  him. 

OtAer  forblddla;  parmanl,  etc-^seo  §ec.  6:  Injunctioa  geueralLy, 
compsre  Coda  Civ.  Proc.  sec.  sa  tl  iiq. 

§  10.  A  copy  of  said  petition,  with  a  copy  of  tbe  or- 
der to  sbow  cause,  sball  be  served  on  tho  debtor,  in  tbe 
same  manner  as  is  provided  by  law  for  tbo  scrvico  of  sum- 
mons in  civil  actions,  but  such  service  sball  be  made  at 
least  ten  days  before  tbo  time  fixed  for  tbe  lieacing;  pro- 
viied,  tbat  If,  for  any  reason,  tbo  service  is  not  made,  tbe 
Dtder  may  he  renewed,  and  tbo  tlmo  and  place  of  hearing 
dtanged;  or  by  a  supplement.il  order  by  the  court,  or  if 
CoDB  Civ,  Paoa.'-aa. 


§§  11-14  XKVOLUKTABT  INSOLYENCT. 

such  debtor  cannot  be  found,  or  his  place  of  abode 
tained.  serrice  shall  be  made  by  pablication  as  is  pi 
Tided  in  the  Code  of  Civil  Procedare  for  service  of  si 
mens  by  publication. 

S«rTio«  of  nimmoiui— In  cItU  Actioos,  Code  CIt.  Proc.  sec  411 '. 
notes. 

Pahlioation  of  somxnons— Code  CIt.  Proc.  sees.  412»  41S  and  notes. 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order 
show  cause,  or  such  other  time  as  it  may  be  adjourned  tOb 
the  debtor  may  demur  to  the  petition  for  the  same  causetr' 
as  is  provided  for  demurrer  in  other  cases  by  the  Code  of 
Civil  Procedure.  If  the  demurrer  be  overruled,  the  debtcur 
shall  have  ten  davs  thereafter  in  which  to  answer  the  peti* 
tion.  If  the  debtor  answer  the  petition,  such  answer 
shall  contain  a  specific  denial  of  the  material  allegations 
of  the  petition  controverted  bv  him,  and  shall  be  verified 
in  the  same  manner  as  pleadings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  ihe 
trial  of  civil  actions. 

Demturrer— Code  Civ.  Proc.  sec.  490  and  notes. 

Answer  after  demnrrer— overmled,  compare  Code  Civ.  Proc.  see. 

472  and  note. 

Contents  of  answer— compare  Code  Civ.  Proc.  sec.  437  and  notes. 
Verification  of  pleadings— Code  Civ.  Proc  sec  446  and  notes. 
TUal  of  civil  actions— Code  Civ.  Proc  sees.  588-«61. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  the  issues  are  found  in  favor  of  the  petitioneis> 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  filing  the  petition,  an  in- 
solvent debtor,  and  shall  require  said  debtor,  within  suob 
time  as  the  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  four 
of  this  act;  and  thereupon  all  proceedings  shall  be  bad 
in  said  matter  in  the  same  manner  as  if  said  debtor  liad 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial,  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  in  the  same  manner  as  on  final 
judgment  in  civil  actions. 

Costs— In  civil  actions,  Code  Civ.  Proc.  sec.  1021  cT  «eg. 

§  14.  If  the  debtor  has  failed  to  appear  after  servicOf 
personally  or  by  publication,  or  is  absent,  or  cannot  be 
found,  the  schedule  and  inventory  may  be  prepared  by 


ARTICLE  rv. 

ASSiaNEBB. 

§  15.  ^t  a  Deleting  of  the  creditors,  In  ojien  cotut, 
boaa  Iiaving  jiTovsD  ttielr  claim b,  by  niing  it  verified  statc- 
nent  aho^ving  tbe  amount,  nature,  and  security,  if  any. 
tha.ll  proceed  to  tlia  election  of  one  aaaience.  The  asaignco 
shall  be  a  reaidcnt  of  the  county  whoro  the  insolvent 
resides,  or  nhere  he  has  carried  on  his  buiiiaess.  lu  clect- 
.of 


tajDQ  upon  the  records  of  tbe  court.  The  aasl|[uee  shall 
file,  ^Itliin  five  days,  unless  the  time  be  cxtendeil  by  tliii 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  llxed  by 
tbe  coiut,  to  tbe  State  of  California,  with  two  or  moni 
suiUcient  sureties,  approved  by  the  court,  and  condition  &  I 
for  the  fSiltliful  performance  of  the  duties  devolving  upou 
him.  The  bond  shall  not  be  void  upon  the  first  recovery, 
^t  may  be  sued  upon  from  time  to  time  by  any  creditor 
aggrieved,  inliis  own  name,  until  the  whole  penalty  is  ex- 
hausted.    Tbe  sureties  on  such  bond  may  be  required  tu 


bail  upon  arrest  in  ci 


the  B&me  manr 
Hsildsnce-^ 

Bond— see  HC.  8n:  luccenlve  suits  on,  compart  Coda  CIt.Ptoc.  sec, 

J'lUtiflcatlon  of  ball  upon  ursit-Coae  CIt.  Proc.  sues.  toI^M. 

§  16.  If,  on  the  day  appointed  for  the  meeting,  the 
Gieilitora  do  not  attend,  or  refuse  to  elect  an  assignee;  or 
If,  after  election,  the  assignee  shall  fail  to  qualify  within 
the  proper  time,  it  sliail  l>e  lawful  for  the  court  before 
whlcli  the  said  meeting  may  take  place,  to  appoint  ati 
asaignee  and  &x  the  amount  of  his  bond. 

Tllle  of  asslEiieg— vlieaveala,  UCdI.  IT;  39  CiU.  137;  OCsl.IOI. 
^■bilB  eoDVerod  by  aulgnmoDt— toll  fnuicblse  does  not  pass,  41 

£x8mpt  fism  sisontlon— Codo  ClT.  Proc.  sec.  BSD  and  Dates. 

g  17.  As  soon  as  an  assiguce  is  appointed  and  quali- 
fied, tbe  clerk  of  the  court  shall,  by  an  instrument  under 
his  hand,  and  seal  of  the  court,  assign  and  couvey  to  the 
ouiguee  all  the  estate,  real  and  personal,  oE  the  debtor. 


§§  18-20  ASSIGNEES. 

with  all  his  deeds,  books,  and  papers  relating  thereto, 
such  assignment  shall  relate  back  to  the  commencei 
of  the  proceedings  in  insolvency,  and  by  operation  of  la* 
shall  vest  the  title  to  all  such  property  and  estate,  bot 
real  and  personal,  in  the  assignee,  although  the  same 
then  attached  on  mesne  process,  as  the  property  of 
debtor,  and  shall  dissolve  any  attachment  made  with 
one  month  next  preceding  the  commencement  of  the  ' 
solvency  proceedings.    Such  assignment  shall  operate 
vest  in  the  assignee  all  the  estate  of  the  insolvent  deb 
not  exempt  by  law  from  execution. 

Assignee  prosecuting  action— see  sec.  21,  subd.  1 :  substitution  for 
insolTcnt,  comparo  Code  Civ.  Proc.  sec.  385. 
Conclusive  evidence— see  Code  Civ.  Proc.  sec.  1837. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 

the  estate,  debts,  and  effects  of  said  insolvent.    If,  at  tbA 

time  of  the  commencement  of  proceedings  in  insolvency, 

an  action  is  pending  in  the  name  of  the  debtor,  for  tbe 

recovery  of  a  debt  or  other  thing  which  might  or  ought  to 

pass  to  the  assignee  by  the  assignment,  the  assignee  shall 

ue  allowed  and  admitted  to  prosecute  the  action,  in  like 

manner  and  with  like  effect  as  if  it  had  been  originally 

commenced  by  him.    In  suits  prosecuted  by  the  assignee, 

a  certiiied  copy  of  the  assignment  made  to  liim  shsdl  be 

conclusive  evidence  of  his  authority  to  sue. 

Oertifled  copy— of  assigumcnt,  compare  Code  Civ.  Proc  sees.  1919* 
1923. 

Conclusive  evidence— sec.  17n. 

§  19.  The  assignee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re- 
corded in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certiiied  copy 
thereof,  shall  bo  conclusive  evidence  thereof  in  all  courts. 

Resignation  of  assignee— compare  Code  Civ.  Proc.  sec.  1427. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having  tlrst  settled  bis 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  provided,  that  if,  in  tlie 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  &i 
auy  time  before  such  settlement  of  account  and  delivery 
of  tho  estate  shall  have  been  completed,  revoke  the  ap* 
pointment  of  such  assignee  and  appoint  another  in  his 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  be  in  any  manner  djs- 


:hareGd,  released,  or  affected  by  audi  appointment  oF 
kDutuer  in  Iits  stead. 
§  2X-  Tbe  said  assignee  shall  bave  poner: 

1.  To  sue  in  tiia  owd  name  and  recnf  er  all  the  estate, 
deLts,  and  things  in  action,  helongine  or  due  to  such 
debtor,  and  no  set-off  ot  counter-claim  Btiall  ho  allowed  in 
any  sucli  suit,  for  any  debt,  unless  it  was  owing  to  sucb 
creditor  by  such  debtor  at  the  time  of  the  adjudication  ot 
inaolvenoy; 

2.  To  take  into  liis  possession  all  tlio  estate  of  Bucb 
delitor  except  iiroperty  exempt  by  law  from  cseoution. 
whether  attached  or  delivered  to  him.  or  afterward  dis- 
covered, and  all  Looks,  vouchers,  evidence  of  Indebted- 
ness, and  secarities  belonging  to  the  same; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 


paying  liim  his  lawful  costs  and  charges  for  a 
inn  and  keeping  the  same; 

4.  From  time  to  time  to  sell  nt  public  auction  all  the 
estate,  real  ttud  personal,  vested  in  him  as  such  assignee, 
'"hlcU  Bliall  come  to  his  possession  and  as  ordered  by  the 

6.  On  audi  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

v..  To  redeem  all  valid  mortgages  and  conditional  con- 
tracts, and  all  valid  pledges  of  jiorsonal  property,  and  to 
Judgments  which  may  be  an  incumbrance  on 
p  ty  sold  by  him,  or  to  sell  Buch  property  subject 

to  u  U  m    tgage,  contracts,  pledges,  or  judgnients. 

T  tie  all  matters  nod  accounts  between   such 

a  b  d  his  debtors,  subject  to  tlie  approval  of  the 


p  n  o  dischai^o  all  demands  against  such  pei-. 
T          oaud  recover  from  any  person  receiving  act 
an       gift,  transfer,  layment,  or  assignment,  made 
-    -       -   - -'-nof  this  --  '■  -  .--..-.-- 


itb  dan 


any  provision  __  . ,_.._.,   .    . 

rred  or  assigned,  or  in  case  a  redelivery  of  the 
_    cannot  be  bad,  to  recover  tUe  value  thereof, 
damages  for  the  detention. 


FOWEBS  OF  ASSIGNEE. 
StmniviBTOit  I.   Sne  In  his  own  iiame,  etc.— Bee 
"'"'  Codaeiv.  Ptoc.  sec.  «8  and  iiocea. 
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SuBDiYisio V  2.  Szemptioiis— see  Code  Clr.  Froc.  sec.  Mi.  At* 
tachment— see  Code  Ci7.  Proc.  537  et  seq.  Books,  etc.— fihezilTft  pre- 
vious control,  sec.  tf;  deposited  with  clerk,  sec  22. 

SUBDivisiOK  3.  Attachment— see  Code  Civ.  Froc.  537-559  andnotes. 

Subdivision  4.   Sale  of  property— by  assignee,  sees.  25-27. 

SUBDiYisiON  6.  Satisfaction  of  judgment— see  Code  CIt.  Proc 
sec.  675  and  note. 

SVBDIY isioir  8.  Compound  with  debtor— compare  as  to  ezeentor* 
etc..  Code  Civ.  Froc.  sec.  1588:  accord  and  satisfaction,  see  CItU  Code, 
sees.  15J1-1524. 

.  SUBDiYisioir  0.  Fraudulent  transfers— sec.  55.  Claim  and  da- 
liTery— see  Code  Civ.  Froc.  sec.  503  ^  »eq.  Damages  for  detention — 
see  under  BEPLEViir  Judgment,  Code  Civ.  Froc.  sec.  667». 

§  22.  The  insolvent  shall,  either  before  or  on  the  day 
appointed  for  the  meeting  of  creditors,  deliver  to  the  conit 
ail  the  commercial  or  account  books  he  may  have  kept, 
which  books  shall  be  deposited  in  the  clerk's  office  ox 
said  court.  Said  insolvent  shall  also  deliver  to  the  court, 
at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  securi- 
ties, or  other  evidences  of  debt,  in  any  manner  relating  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  said  debtor,  and  all  such  papers  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  may  be 
appointed. 

Books,  vouchers,  etc.— see  sees.  6  and  21,  subd.  2:  effect  of  fitHure 
to  deposit,  19  Cal.  691 ;  31  CaL  201. 

§  23.  If  any  person,  before  the  assignment  is  made, 
having  notice  of  the  commencement  of  proceedings  in  in- 
solvency, embezzles  or  disposes  of  any  of  the  moneys, 
goods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
ble therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  disposed 
of,  to  be  recovered  for  the  benellt  of  the  estate. 

Embezzlement  of  property  of  estate— compare  Code  Civ.  Froc 
sec.  1456  and  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedings 
by  citation,  examination,  and  commitment,  shall  apply  on 
behalf  of  an  assignee  against  persons  suspected  of  iiaving 
concealed,  embezzled,  conveyed  away,  or  disposed  of  any 
property  of  the  debtor,  or  of  having  possession  or  knowl- 
edge of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  f)ersons  in  sections  one  thousand  four 
hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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Izty,  and  one  thousand  four  hundred  and  sixty-one  of 
.he  Code  of  Civil  Procedure. 

§  25.  The  assignee  shall  as  sjieedily  as  i>08sible  convert 
«he  estate,  real  and  personal,  into  money.  He  shall  keep 
^  regular  account  of  all  moneys  received  by  him  as  as- 
signee, to  which  every  creditor  or  other  person  interested 
therein  may,  at  all  reasonable  times,  have  access.    No 

Srivate  sale  of  any  property  of  the  estate  of  an  insolvent 
ebtor  shall  be  valid,  unless  made  under  the  order  of  the 
court  iixK>n  a  petition  in  writing,  which  shall  set  forth  the 
facts  showing  the  sale  to  be  necessary.  Upon  tiling  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  ^pub- 
lication and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  this  act.  If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

,,]PMvate  sale— on  petition  and  order,  compare  Code  CIt.  Proc.  sees. 
1517, 1513  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 
perishable  nature,  oris  liable  to  deteriorate  in  value,  or  is 
disproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  perishable  or  depreciating  propertf— compare  Code  CIt. 
"oc.  sec.  1622. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived by  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

S  28.  Assignees  shall  be  allowed  all  necessarv  ezpens- 
^  in  the  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
'ei  their  services  commissions  upon  all  sums  of  money 
coming  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows; Forthe  first  thousand  dollars,  at  the  rate  of  seven 
percent.;  for  all  above  that  sum  and  not  exceeding  ten 
■^OQsand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
•Dove  that  sum,  at  the  rate  of  four  per  cent. 

^•■ignee'a  fees— compare  Code  Clv.  Proc.  sees.  1616, 1618  and  noteft 
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.  §  29.  At  the  expiration  of  tbree  months  from  the  ap- 
pointment of  the  assignee  in  any  case,  or  as  much  earlier 
as  the  court  may  direct,  the  assignee  shall  exhibit  to  the 
court  and  to  the  creditors,  and  file  just  and  true  accounts 
of  all  his  receipts  and  payments  verified  by  his  oath,  and 
a  statement  oi  the  property  outstanding,  specifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 
possession;  and  thereupon  a  dividend  shall  be  made,  on- 
less  for  cause  the  court  shall  otherwise  order.  Thereafter 
further  accounts,  statements,  and  dividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Accounts— compare  as  to  executors,  etc.,  Code  Civ.  Proc.  sec.  163 
€tuq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  file  bis 
account,  and  if  he  has  funds  subject  to  distribution  be 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  asd 
allowed  shall  be  entitled  to  share  in  the  x)roperty  and  es- 
tate pro  rata  without  priority  or  preference  whatever, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; provided,  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 

Preferred  claims  for  wages— Code  Civ.  Proc.  sec.  1201. 

Payment  into  court— see  Code  Civ.  Proc.  sees.  572-574, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed by  reason  of  debts  being  subsequently  proved,  but  th« 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend equal  to  those  already  received  by  the  other  credit- 
ors, belore  any  further  dividend  is  made  to  the  latter; 
provided,  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufficient  funds  for  that  purpose,  the  court 
■hall  immediately  discharge  such  assignee  from  his  .trust, 


or 
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ud  shall  hitve  poircr  to  appoint  another  In  his  placo. 
Tbe  assignee  su  discharged  sli all  fortb  with  deliver  over  to 
the  assignee  appointed  oj  the  court  all  tlie  funds,  prop- 
sit;,  books,  vouchers,  or  securities  belonging  to  tbo  tt>> 
•olvent,  without  eliaiging  or  retaining  any  commission  or 
compensation  for  Ids  pevsonal  services. 

§  34.  Preparatory  to  tbe  Unal  account  and  dividend  the 
tuaignee  shall  submit  his  account  to  tlio  court  and  lile  the 
lame,  and  shall  at  the  time  of  liling  nccom[)any;  llie  bsaaa 
nith  an  atGdavit  lliat  notice  by  mail  has  been  ^iveuto  all 
cicdUors  who  liave  proved  their  claims,  that  ho  n-ill  a|>- 

efoT  a  setllement  of  his  account,  anil  for  a  dischai-gu 
nail  liability  as  assignee  at  a  time  specilied  lusuch 
notice,  wliicli  time  Hhall  bo  not  less  thau  (en  or  morii  than 
ttrenty  days  from  such  Aling.  At  the  licaving,  the  court 
»hall  audit  tlio  account,  and  any  person  interested  may 
appear  and  lile  exceptions  in  writing,  and  contest  tlm 
same.  Tito  court  thereupon  shall  settle  tho  account  and 
order  a  dividend  of  any  portion  of  tho  estate  remaining 
undistributed,  and  shult  discbarge  the  aasigncc.  subject 
to  compliance  witli  the  order  of  the  court,  from  all  liabil- 
ity as  assignee  to  any  creditor  of  the  iuaolveut. 

Final  acoonnt—nol Ice,  content,  settlement:  conipua  as  to  eieealor, 
"c..  Code  Civ.  rnK.  sees.  IIUS-IOM. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

S  35.  Tivoor  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  eitlier  ou  tho  petiiion  of  sticli 
patftners  or  any  one  of  tliem,  or  ou  tlio  petition  of  five  or 
nioro  creditors  of  the  partnerahip,  in  widch  case  an  order 
>liall  be  issued  in  the  manner  proviiled  by  this  act,  upon 
I'liich  all  tho  joint  stock  and  property  of  tho  partner- 
Bliip.  and  also  all  the  separate  estate  of  each  of  t^ia  iiart- 
ners,  shall  be  taken,  ejiceptiiig  such  parts  thereof  as  may 
liesxemptbylaw.  and  alltliecreditorsof  the  company,  and 
tlie  separate  creditors  of  each  partner,  shall  ba  allowed 
'0  provo  their  respectiro  debts ;  and  the  assignee  shall  bo 
clioseD  by  the  creditors  of  the  cojiartneraliiji,  and  shall  also 
teep  separata  accounts  of  the  joiut  stock  or  proi)ertyof 
the  copartnership,  and  of  tbe  separate  estate  of  each 
niember  thereof,  and,  after  deducting  out  of  tbe  whole 
ninouQt  received  by  sucli  assignee,  the  whole  amount  of 
tile  expenses  and  disburseniciita,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  tho 
<%partneiBliip,  and  tho  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  his  sei 
creditors;  and  if  there  shall  be  any  balance  of  the  sef 
rate  estate  of  anv  partner,  after  the  payment  of  his  se] 
rate  debts,  such  balance  shall  be  added  to  the  joint  stfl 
for  the  payment  of  the  joint  creditors;  and  if  there  slia 
be  an^  Dalance  of  the  loint  stock,  after  the  payment 
the  jomt  debts,  such  balance  shall  be  divided  and  appx 
priated  to  and  among  tbe  separate  estate  of  the  sevei 
partners  according  to  their  respective  right  and  intei 
therein,  and  as  it  would  have  been  if  the  partnership  1 
been  dissolved  without  any  insolvency;  and  the  siuni 
appropriated  to  tbe  separate  estate  of  each  partner  shij 
be  applied  to  the  payment  of  his  separate  debts,  and  ^ 
certificate  of  discharge  shall  be  granted  or  refused  to( 
partner  as  the  same  would  or  ought  to  be  if  the  proc 
ings  had  been  by  or  against  him  alone  under  this  ac^ 
and  in  all  other  respects  the  proceedings  as  to  partoe""^ 
shall  be  conducted  in  the  like  manner  as  if  they  had  * 
commenced  and  prosecuted  by  or  against  one  pei 
alone.    If  such  copart.ners  reside  in  difPerent  countiMp 
that  court  in  which  the  petition  is  first  filed  shall  ret^ 
exclusive  jurisdiction  over  the  case.    If  the  petition  W! 
filed  by  less  than  all  the  partners  of  a  copartnership,  thoaftJ 
partners  who  do  not  join  in  the  petition  shall  be  ordereaj 
to  show  cause  why  they  should  not  be  adjudged  to  be^i 
solvent,  in  the  same  manner  as  other  debtors  are  requii^ ' 
to  show  cause  upon  a  creditor's  petition,  as  in  tms  act 
provided. 

Before  this  enactment— partners  could  not  be  adjudged  insolrenw 
6  CaL  195;  8  Cal.  44;  Creditors  v.  Huston.  July  21st,  1880:  pursuit  oc 
firm  property,  CaL  F.  Co.  v.  Halsey,  March  15th,  1880,  5  Pac  C. I*-**' 
125. 

§  36.  The  provisions  of  this  act  shall  apply  to  corpo- 
rations, and  upon  the  petition  of  any  officer  of  any  corpo* 
ration,  duly  authorized  by  the  vote  of  the  board  of  dir«Jt' 
ors  or  trustees,  at  a  meeting  specially  called  for  toat 

Surpose,  or  by  the  assent  in  writmg  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  ft 
creditor's  petition  made  and  presented  in  the  manner  pr^ 
Tided  in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  the  case  of  debtois* 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances, 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation 
Is  declared  insolvent,  all  its  property  and  assets  shall  b< 


tetribiited  to   tlie  creditors;  but  no  discharge  sliall  be 
^ted  to  any  corporation. 
boiiiocaliaiis— s?o  Ci?IJ  Coile.secs.  ?8a-MS. 

Il  ARTICLE  VI. 

I  PROOF  OF  DEBTS. 

37.  All  debts  due  and  payable  from  the  debtor  at 
time  of  the  adjudication  of  insolvency,  and  all  debti 
O  existing  but  not  piiyublo  until  a  future  time,  a  re- 
ki^ot  interest  being  made  wbon  no  interest  Is  payable 
_  .  r  .,  .      .   j^^y  ^^  proved  against  tlia 


t  All  demands  against  tlie  debtor  for  or  on  account 
Eooda  or  cbattols  wrongfully  taken,  converted,  or 

ild  by  bini,  may  be  proved  and  allowed  aa  debts  to 
I  amount  of  tLe  value  of  tlia  property  so  withhold, 
in  the  time  of  tlie  conversion, 

io9.  If  tbo  debtor  shall  be  bound  as  Indoraer,  surety, 
li  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
\iT °'  contract, or  for  any  dubt of  another  parson, 
^_^Uls  liability  ghall  not  have  become  ahaoluto  until  the 
Uhcatiou  ol  insolvency,  the  creditor  may  prove  tlia 
w  after  sucli  liability  shali  have  bocomo  lixed,  and 
KB  the  final  dividend  Bball  have  been  declared. 
I*(X  In  all  cases  of  oontingant  debts,  and  oontioEent 
Mrtles  contracted  by  the  dabtor,  and  not  herein  othac- 
iTnovided  for,  tha  creditor  may  make  claim  thotefor 

RjiBve  his  claim  allowed,  with  the  right  to  share  in  tha 
jenda  i(  tho  contingency  shall  happen  before  the 
r  lor  the  flnal  dividend,  orho  may.  at  any  time,  anply 
lliiln*  '^"'"^  '"  ''^*'«  ""s  present  value  of"^tho  debt  or 
"aoility  aacertainei.1  and  liquidated,  which  ahall  ha  done 
m  flUch  manner  aa  the  court  shall  order,  and  shall  be 
"loToil  to  prove  for  the  amount  bo  ascertained. 
fir  it^"  ^"y  person  liable  aa  bail,  surety,  or  goarantor, 
^wiu'tn-ise,  for  the  debtor  who  shall  have  paid  tho  debt, 
".'>  part  thereof,  in  discharge  of  the  whole,  aball  be 
^  .;"'■■  '1  lu  prove  aach  debt,  or  to  stand  in  the  place  of  tha 
■  '  iti.r,  if  he  shall  have  proved  tho  same,  although  such 
insni  ""^  ahall  have  been  made  after  tho  proceemnRs  in 
tor.i^'^^  "^'■''  commenced;  and  any  person  so  liable 

Ki""  debtor,  and  who  has  m'   --■'-•' 

<»«butia8tlU  liable  for  tha  si 
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may,  if  the  creditor  shall  fail  or  omit  to  prove  finch  del 
prove  the  same  in  the  name  of  the  creditor. 
Snretjr's  claim  for  contribntion— eee  Code  Civ.  Proc.  8ec.709. 

S  42.  Where  the  debtor  is  liable  to  pay  rent,  or  oth« 
debt  falling  due  at  fixed  and  stated  periods,  the  creditc 
may  prove  tor  a  proportionate  part  thereof  up  to  the  ' 
of  the  insolvency,  as  if  the  same  became  due  from  dayl 
day,  and  not  at  such  tlzed  and  stated  periods. 

§  43.  In  all  cases  of  mutual  debts  and  mutual  ciedit 
between  the  parties,  the  account  between  them  shall " 
stated,  and  one  debt  set  off  against  the  other,  and  tl 
balance  only  shall  be  allowed  and  paid.    But  no  set-oS ' 
counter-claim  shall  be  allowed  of  a  claim  in  its  nature  no 
provable  against  the  estate;  providedy  that  no  set-off 
counter-claim  shall  be  allowed  in  favor  of  any  debtor 
the  insolvent  of  a  claim  purchased  by  or  transferred 
him  after  the  filing  of  the  petition  by  or  against  him,  f<*j 
the  purpose  of  making  such  set-off  or  counter-claim. 

Oounter-claiin--«ec.  21,  subd.  In. 

§  44.  When  a  creditor  has  a  mortgage,  or  pledge  d] 
real  or  personal  property  of  the  debtor,  or  a  lien  thereoDi 
for  securing.the  payment  of  a  debt  owing  to  him  from  the 
debtor,  he  shall  be  admitted  as  a  creditor  only  for  tie  J 
balance  of  the  debt,  afte^r  deducting  the  value  of  sucfti 
property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  snch 
manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
lease or  convey  his  claim  to  the  assignee,  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  If  tne 
value  of  the  property  exceeds  the  sum  for  which  it  is  so 
held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  he  may  sell  the  property,  subject  to  the 
claim  of  the  creditor  thereon,  and  in  either  ease  the  as- 
signee and  creditor  respectively  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  tbe 
transaction.  If  the  property  is  not  sold  or  released,  an<2 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt. 

Incnmbered  property— power  of  assignee  over,  sec.  21,  subd.  6. 

§  45.  No  creditor  proving  his  debt  or  claim  shall  be  al- 
lowed to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  debtor,  but  shall  be  deemed  to  have  waived 
all  right  of  actiou  and  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied  judgments  al- 
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ady  obtained,  thereoi),  sliall  ba  deemiHl  to  be  discliarffed 
1(1  surrendered  tlieieby;  provided,  that  no  vnlid  Hen  ex- 
;ing  in  good  faith  tliereundemhall  b«  tlicceby  affected; 
id  furtner  provided,  that  a  creditor  provinit  liis  debt  or 
aim  sball  not  he  held  to  have  naivecl  liis  ngbt  of  action 
rsuit  a|;ainst  thedebtombere  adiscliargo  hns  beeiire~ 
I8ed,  ur  tbe  iiroceedings  havodetcrmiucu  wilbout  a  dia- 
aarge.  And  iio  creditor  whoso  debt  ia  provable  under 
113  act  sLall  be  Rllowed,  after  the  commuucemcnt  of 
roceedings  In  insolvency,  to  prosecute  to  linjil  judgment 
ny  action  therefor  acainst  tlia  debtor  until  iho  ques- 
k>n  of  the  debtor's  discharge  shall  bavu  been  detcr- 
nined,  nnd  any  sucli  suit  or  proceedinE  shtill,  upon  tha 
ipplicatiou  of  tlie  debtor,  ot  any  eredilnr,  orof  tLnus~ 
aenco,  bo  stayed  loawait  the  determination  of  iho  rourb 
n  insolvency  ou  thomiestionof  discharRc;  prari(i<;ci,(hcra 
DO  no  unrcasouahlo  delay  on  tho  part  of  Iho  debtor,  or  of 
the  petitioDinK  creditors,  aa  the  case  may  be,  in  proEiecut- 
ing  the  case  to  its  conclusion ;  and  provided,  alto,  that  if 
tho  amount  due  the  creditor  la  In  dispute,  llio  suit,  by 
leave  of  tlie  court  in  insolvency,  may  proceed  to  judg- 
ment for  the  purpose  of  aaccrtaininf;  the  amount  due, 
which  amount  may  be  proven  in  insolvency,  but  execu- 
tion sball  be  stayed  as  aforesaid;  provided  /urlher,  that 
^hero  a  valid  lien  or  attachment  has  been  ai'nuired  or 
secured  in  any  such  action,  and  an  undertalcinf;  been 
offered  and  accepted  in  lieu  of  sucli  lion  or  nttiichmcnt, 
the  caao  may  be  prosecuted  to  final  judjmicnt  for  tlio  pur- 

Soso  of  fixing  the  liability  of  tho  sureties  upon  such  un- 
ertaking;  but  execution  against  the  insolvent  upon  auoli 
judgment  shall  bo  stayed. 

Undmiathig  10  praveot  aitachnunt— and  to  release  Mine,  see  Coao 
Civ.  Proc.  Bccs.  bta.  Mi  and  notes. 

Stay  oi  aiecntian— see  Code  Clr.  Proc  sec.  «31n. 
§  46.  Any  person  who  shall  liavo  accepted  any  prefer- 
ence, having  reasonable  cause  to  believo  that  tho  same 
was  made  or  given  by  tlie  debtor  contrary  to  any  provi- 
sion of  this  act,  shall  not  prove  the  dobt  or  claim,  on  ac- 
count of  whicli  the  preferenoo  was  made  or  given;  nor 
suall  ba  receive  any  dividend  thereon  until  ba  shall  Tirst 
nava  surrendered  to  the  assi"uce  all  property,  money, 
benefit,  or  advantage  receiveiT by  him  under  sucb  prefer- 
ence. 

§  47.  The  court  may,  upon  the  application  of  the  as- 
■t^iee,  01  of  any  creditor  of  the  debtor,  or  without  any 
Code  Civ.  Psoa— so. 
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application,  before  or  after  adjudication  in  insolvency, 

examine  upon  oath  the  debtor  in  relation  to  his  proper^ 

and  his  estate,  and  any  person  tendering  or  making  proof 

of  claims,  and  may  aabpcena  witnesses  to  give  evidenoo 

relating  to  such  matters.    All  examinations  of  witnesses 

shall  be  had  and  depositions  shall  be  taken  in  accordance 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

SQbp<Bna-4ee  Code  Cir.  Froc.  see.  1969  et  teq. 

Examination  of  witnesses— general  roles,  Code  Clr.  Proc.  SOO  M 
§eq,:  rights  and  duties  of  witnesses,  sec.  2064  et  *eq. 

Depositiona-Code  CIt.  Proc.  sees.  201^2038. 

AETICLE  Vn. 


§  48.  At  any  time  after  the  expiration  of  three  months 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  the 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  tbe 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided,  that  if  no  debts  have  been 
proven,  such  notice  snail  not  be  required. 

Senrlce  by  mail— of  notice  to  creditors,  compare  sec.  Tn. 

§  49.  No  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  f e^ely  in 
his  affidavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro- 
ceedings in  insolvency,  in  relation  to  any  material  lact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  liis  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  him  at  the  time  of  the  presentation  of  bis 
petition  and  inventory,  excepting  such  property  as  he  is 
i)ermitted  to  retain  under  the  provisions  of  this  act,  or  if 
lie  has  caused  or  permitted  any  loss  or  destruction  thereof; 
or  if,  within  one  month  before  the  commencement  of  such 
proceedings,  he  has  procured  his  lands,  goods,  money  or 
chattels  to  be  attached,  or  seized  on  execution;  orif  Jia 
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baa  destroyedi  mutilated,  altered,  or  falsified  any  of  his 
books,  documents,  papers,  wi'itings,  or  securities,  or  has 
made  or  been  privy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other  document  with 
intent  to  defraud  his  creditors;  or  if  he  has  given  any 
fraudulent  preference  contrary  to  the  provisions  of  this 
act,  or  made  any  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  of  his  property,  or 
has  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
false  or  fictitious  debt  against  his  estate,  or  if,  having 
knoTvledge  that  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  has  not  disclosed  the  same  to  his  assignee 
within  one  month  after  such  knowledge;  or  if  being  a 
merchant  or  tradesman  he  has  not,  subsequently  to  the 
passage  of  this  act,  kept  proper   books  of  account;   or  if 
he  or  any  other  person  on  his  account,  or  in  his  behalf, 
has  influenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly,  absolutely  or  conditionally,  for  the  purpose  of 
prefering  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee,  or  of  being  distributed  under 
this  act  in   satisfaction  of  his  debts;  or  if  ho  has  been 
convicted  of  any  misdemeanor  under  this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
act;  or  in  case  of  voluntary  insolvency  has  received  the 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.    And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
lie  has  not  done,  suffered,  or  been  privy  to  any  act,  mntter, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such   discharge   or  as  invalidating  such   discharge,  if 
granted. 
Books  of  account— see  as  to  effect  of  failure  to  deposit,  sec.  22n. 
I^ndalent  preferences  and  transfers— sec.  55  and  notes. 

.  Fraud— generally.  Civil  Code,  sec.  3441 ;  2  Cal.  107, 269, 326;  5  Cal.  161; 
S/S^'*7,664,670;  7  Cal.  206;  8  Cal.  87;  12  Cal.  45, 231;  13  Cal.  76;  19  Cal. 
fg;  21  Cal.  402;  25  Cal.  653;  26  Cal.  309;  35  Cal.  223;  37CaL328;  49  Cal. 
f20;  QD  Cal.  132:  fraudulent  intent.  Civil  Code,  sec.  3442;  7  Cal.  391, 603: 
SCal.  118,  12  Cal.  45;  14  Cal.  165;  24  Cal.  503;  36  CaL  159;  42  Cal.  861;  43 
CaL  561;  48  Cal.  399;  50  Cal.  132:  penalty,  sec.  56. 

§  50.  Any  creditor  opposing  the  discharge  of  a  debtor 
sball  file  specifications,  in  writing,  of  the  grounds  of  bis 
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opposition,  and  after  the  debtor  has  filed  and  served 
answer  thereto,  which  pleadings  shall  be  verified,  i 
court  shall  tiy  the  issue  or  issues  raised,  with  or  wiUi< 
a  jury,  according  to  the  practice  provided  by  law  in  civftj 
actions. 

Opposition  to  dis  harge— f or  defects  of  petition  or  schedules,  4  CtL  \ 
S37:  82  Cal.  406:  by  creditor  not  named,  4  CaL  337:  fraud,  setting  fottk 
facts,  37  Cal.  354;  39  Cal.  123. 

Verification  of  p  eadings— see  Code  Civ.  Proc.  sec.  446  and  notes. 
Conduct  of  trial— in  civil  actions,  see  Code  Civ.  Proc.  sec.€Oi». 

§  51.  If  it  shall  appear  to  the  court  that  the  debtor  has 
in  all  things  conformed  to  his  duty  under  this  act,  and ! 
that  lie  is  entitled  under  the  provisions  thereof  to  receive 
a  discharge,  the  court  shall  grant  him  a  discharge  from  all 
Iiis  debts,  except  as  hereinafter  provided,  and  sliall  give 
liim  a  certificate  thereof,  under  the  seal  of  the  court,  in 
substance  as   follows:    In  the  Superior  Court,  of   the 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 
provable  against  his  estate,  and  which  existed  on  the — • 

day  of ,  on  which  the  petition  for  adjudication  was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
lire  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  the  court,  this of ,  a.  d.  18 — .    Attest, 

,  Clerk.    [Seal.]    ,  Judge. 

§  52.  No  debt  created  by  fraud  or  embezzlement  of  the 
debtor,  or  by  his  defalcations  as  a  public  officer,  or  while 
acting  in  a  fiduciary  character,  shall  be  discharged  under 
this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  act  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor, 
indorser,  surety,  or  otherwise. 

Fiduciary  character  of  debt— prevents  discharge,  46  CaL  S47. 

§  53.  A  discharge,  duly  granted  under  this  act,  shall, 
with  the  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  his 
schedule,  or  which  were  or  miglit  have  been  proved 
against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  the  day  of  its  date  such  dia- 
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arge  vras  granted  to  him,  setting  forth  the  same  in  full, 
d  the  same  shall  bo  a  complete  bar  to  all  suits  brought 
tany  such  debts,  claims,  liabilities,  or  demands,  and  the 
rtilicate  shall  be  prima  facie  evidence  in  favor  of  such 
ct,  and  of  the  regularity  of  such  discharge;  provided^  houy 
er,  that  any  creditor  of  said  debtor,  whose  debt  was 
t)ved  or  provable  against  the  estate  in  insolvency,  who 
lall  see  lit  to  contest  the  validity  of  such  dischai^e  on 
lo  cround  that  it  was  fraudulently  obtained,  and  who 
is  discovered  the  facts  constituting  the  fraud  subsequent 
)  the  discharge,  may,  at  any  time  within  two  years  after 
le  date  thereof,  apply  to  the  court  which  granted  it  to  set 
side  and  annul  the  same,  or  if  the  same  shall  have  been 
leaded,  the  effect  thereof  may  be  avoided  collaterally 
ipon  any  such  grounds. 

Decree  of  discharge— effect  of,  14  Cal.  173;  17  Cal.  518;  34  CaL  98: 
rhen  no  defense,  26  Cal.  279;  38  Cal.  196. 
Attacking  discharge— 41  Cal.  123. 

§  54.  The  refusal  of  a  discharge  to  the  debtor  shall  not 
knect  the  administration  and  distribution  of  his  estate 
under  the  provisions  of  this  act. 

ARTICLE  Vni. 
FRAtTDULENT  PREFERENCES  AND  TRANS- 


^  §  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  iinder  any  liability  for  him,  procures  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  oi  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attachment,  seizure,  pay- 
ment, pledge,  conveyance,  transfer,  or  assignment  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,  or  to  defeat  the  object 
of,  or  in  any  way  hinder,  impede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer, 
I^yment,  conveyance,  pledge,  or  assignment  is  void,  and 
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the  assignee  may  recover  tlie  property,  or  the  valiie  tbeie** 
of,  as  assets  of  such  insolvent  debtor;  and  if  sach  8a1«^ 
assignment,  transfer,  or  conveyance  is  not  made  in  tbtf 
usnal  and  ordinary  course  of  business  of  the  debtor,  tliai^ 
fact  shall  he  prima  fcicis  evidence  of  fraud. 

Xtendtdeot  pref  erencat  and  transfers— Civil  Code,  sees.  3439-9U3;  ft 
G8L488;  10  Cal.  237. 269:  13Cal.281;  13Cal.62:  19  Cal.41;  21  CsLlI;  SS 
CaL  194;  23  Cal.  233, 614;  34  Cal.  36, 100:  35  Cal.  223. 303;  37  CaL  S2S;  41 
CaL  239, 645:  42  Cal.  961 ;  49  CaL  620:  61  CaL  621 ;  63  CaL  197. 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  3449-M73;  2 
CaL  107;  3  CaL  471;  6  CaL  210;  8  Cal.  152;  10  CaL  269, 274;  I2CaL4fi9;  14 
CaL  450;  41  Gal.  666. 

ARTICLE  EC 


§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  ^vith,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  tbe  as- 
signee in  insolvency,  or  to  ]iinder,  impede,  or  delay  his 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  bis 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof;  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
^vith  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  in  the  ordinary  way  of  his  trade,  any  of 
Ilia  goods  or  chattels  which  liave  been  obtained  on  credit 


MISCELLANEOUS.  §§  57-62 

d  remain  unpaid  for,  be  shall  be  deemed  guilty  of  mis- 
mcanor,   and,  upon  conviction  thereof,  shall  be  pun- 
led  by  imprisonment  in  the  county  jail  for  not  less  than 
ree  months  nor  more  than  two  years. 
loxkcealing  property,  etc.— see  Penal  Code,  sec  154. 
^randnlent  dealing  with  books  or  writing— see  Penal  Code,  eee. 

EVand—- sec.  49»;  19  Cal.  143. 

Etendalent  preferences  and  transfers   boc  SSn. 

AETICLB   X, 

MISCBLLANSOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudl- 
adon,  the  proceedings  shall  be  continued  and  concluded 
i  like  manner  and  with  like  validity  and  effect  as  if  he 
Ad  lived. 

^ontinnance  of  proceedings— after  death  of  party,  compare  Code 
IT.  Proc.  sec.  385. 

%  58.  Pending  proceedings  by  or  against  any  person, 
sopartnersbip,  or  corporation,  no  Statute  of  Limitations  of 
^is  State  shall  run  against  a  claim  which  in  its  nature  is 
movable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Civ.  Proc.  sec.  312n. 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney— eee  Code  Civ.  Proc.  sec.  275  et  uq. 

,§  60.  It  shall  be  the  duty  of  the  court  havlnff  jurisdic- 
tion of  tbe  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execution— eee  Code  Cly.  Proc  sec  690  and 
notes. 

§  61.  Tlie  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adtudication  in  insolvency  may 
De  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  Insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  tbe  plural,  the  singular,  and  the  word 
"debtor"  includes  partnerships  and  corporations. 

Meaning  of  words— compaire  Code  Cir.  Proc.  sec.  17. 


§§  63-6  HiscEiiiAiTEons. 

§  63.  A  receiver  may  be  appointed  by  the  court 
which  an  insolvent  proceeding  is  pending  before  the  el 
tion  of  an  assignee : 

1.  Upon  the  application  of  creditors,  where  it  is  sho 
that  the  property,  or  any  portion  thereof,  is  in  danger 
being  lost,  removed,  or  materially  injured; 

2.  In  all  other  cases  where  receivers  are  appointed,  by 
the  usages  of  courts  of  e(][uity.  And  thereupon  the  ap-' 
pointment,  oath,  uudertakmg,  and  powers  of  such  receiv- 
er shall,  in  all  respects,  be  regiilated  by  the  general  laws 
of  the  State  applicable  to  receivers. 

Receivers— «ee  Code  Civ.  Proc.  sec.  564  et  uq. 

§  64.  All  sections  of  the  Code  of  Civil  Procedure  of 
the  State  of  California  relating  to  contempts  are  hereby 
made  applicable  to  all  proceedings  under  this  act.  An, 
appeal  shall  be  allowed  to  the  Supreme  Court  from  any 
order  adjudging  any  person  guilty  of  contempt  of  court. 

Contempts— Bees.  1209-1223, 907-910;  also  sees.  178, 183, 1016, 1460, 14fiL 

Appeal  to  Sapreme  Oonrt— sec.  67. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  in- 
solvency, or  is  dissolved  by  an  undertaking  given  by  the 
defendant,  if  the  claim  upon  which  the  attachment  salt 
was  commenced  is  proved  against  the  estate  of  the  debt- 
or, the  plaintiff  may  prove  the  le^l  costs  and  disburse- 
ments of  the  suit,  and  of  the  keepmg  of  the  property,  and 
the  amount  thereof  shall  be  a  preferred  debt.  In  all  con- 
tested matters  in  insolvency  tne  court  may,  in  its  discre- 
tion, award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  be  paid  out  of  the  estate, 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  therefor.  In  all  involuntary 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  legal 
costs  and  disbursements  incurred  by  them  in  that  be- 
half. 

Attaohment— see  Code  Civ.  Proc.  sec.  S37  et  uq,. 

§  66.  The  court  may,  upon  the  application  of  the  debt- 
or, if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assignee  no 
dismissal  shall  be  made  without  the  consent  of  alTparties 
interested  in  or  affected  thereby. 


^  An  appeal  may  lie  taken  to  the  Supreme  Coi 

Hollowing  cnsca: 

Ipm  an  onler  granting  or  rafusing  an  ndjadi cation 

Agency ; 

■lowing  or  rtjectin;;  a  creditor's  claim,  i 


Eopertf  ulaimoii  ns  exempl  from  execution; 

nuUilK  UT  ref  uHlnf(  n  dincLnrge  to  tlia  debtor. 

■^ctJce,  underlaking,  nod  procedure  on  appaal  aball 
It  to  tlie  general  laws  of  tliiB  Stale  rcKufatllig  np- 
n  ctvil  cosea,  escopt  tliat  irlivn  Hie  nasiKneo  Itqb 
in  official  undertalciue  ami  appeal  from  a  iudgmoct 
irln  fuBolreney,  Ijis  oBicial  undertah Ins  stands  In 


ncl8  and  parts  of  nclB  ia  conflict  witL  tlie . 

^ons  of  tliia  act  are  liereljy  repealed;  proiidcd,  lioie- 
It  sacii  repeal  sbsll  in  no  manner  invalidate  or  af- 
'  cSiSe  in  insolvency  inEtituted  and  pending  iu  any 
prior  to  tlie  day  nlien  this  act  sliall  t^e  effect. 
Cado  Civ.  Proc.  sm.  ISh, 


M^U 


etlon»/or  libel  and  alander.'] 

a  for  libH  or  Blaodi.- 

wrmen  unoertBKiiiE  on  iub  pari  of  the  plainli"  '" 
■urn  of  five  Iiundred  (600)  dolliiis,  nith  at  least  t 
pEient  anil  sufficient  suretieB,  apecifyine  their 
tiouB  and  reflideuceH.  to  tlie  effect  that  if  the  action^ 
dlstulsscd  or  the  dcfendaDt  recover  judgment,  that  tt 
will  pay  Buch  coats  and  charges  as  may  bo  airaii 
neatoat  (be  plaintiff  hf  jiidgmeDt,  oi  in  the  progrend 
the  action,  or  ou  an  appeal,  not  exceeding  the  sum  'P*? 
lied  in  the  undertaking.  An  action  brouglil  without  a 
iag  tba  undertaking  required  shall  be  diBmiaaed. 

Sii;c.  3.    Each  of  tlio  aareties  on  the  undertakinE  a 

tioned  in  the  Urst  section  Bball  annex  to  the  r 

afBdavlt  that  lie  is  a  resident  and  bousebolder 
holder  within  the  county,  and  ia  worth  double  the 
specitied  tn  the  undertaking,  over  und  above  all  li—  ;-^'_ 
debts  and  liabUltiea,  eiclusive  of  properly  exempt  aiMM 
execution. 

Sbo.  3.  Within  ten  daya  after  the  service  of  the  s 
mons  the  defendants,  or  eitlier  ot  them,  may  give  tr 
plaintiff  or  hia  attorney  notice  ttiat  they  or  lie  ei — 
the  anreties  and  rpt]iiire  llieit  justification  before 
of  the  court  at  a  specilied  time  and  place,  tiie  tit 
not  less  than  five  nor  more  than  ten  dava  thereafter,  ei- 
CBpt  by  cunaent  of  parties.  The  goaJiHcationa  of  the  EiirP- 
ties  shall  be  as  required  in  tbeft  affidavits,  pn  eSe" 
April  16th,  1880.1 

Sec.  1.    For  tlie  purpose  of  justification,  each  of  «>* 
sureties  shall  attend  Before  the  judge  ai  th-  '■ —  "^ 

place  mentioned  In  the  notice,  and  may  be  e: 

oatli  toiicbinR  hia  sufficiency  in  such  manner  as  the  jndy» 
in  his  discretion  shall  think  proper.  The  examinatitn 
shall  be  reiluccd  to  writing  if  either  part;  desires  It. 

Skc.  6.  If  the  judge  find  the  undertakinR  aufficient, 
shall  annex  the  examination  to  the  undertaking,  i 
indorse  bis  approral  thereon.  If  the  sureties  Tail 
appear,  or  the  judge  finds  the  sureties  or  either  of  them 
insufficient,  he  eLail  order  a  new  undertaking  c~  '"' 
given.  The  judge  may  also  at  any  time  order  a  ne 
additional  undertaking  upon  proof  that  the  auretie) 
have  become  insufficient.  In  case  a  new  or  additionii 
undertaking  la  ordered,  all  proceedings  in  the  caae  ihall 
he  stayed  until  such  undertaking  is  executed  and  £l«i, 
with  the  approval  of  the  judge. 


LIBEL  AND  SLANDER. 


671 


EC.  6.  If  the  nndertakinj?  as  reqaired  be  not  filed  in 
days  after  the  order  tnerefor,  the  judge  or  court 
LI  order  the  action  to  be  dismissed. 

7.     In  case  plaintiff  recovers  judgment,  he  shall  be 

fwed  as  costs  one  hundred  (100)  dollars,  to  cover  coun- 

fees,  in  addition  to  the  other  costs.    In  case  the  action 

[ismissed,  or  tbe  defendant  recover  judgment,  he  shall 

llowed  one  hundred  (100)  dollars,  to  cover  counsel 

(,  in  addition  to  the  other  costs,  and  judgment  there- 

Isball  be  entered  accordingly.    [Approvea  March  23rd, 

Stat.  1871-72,  p.  533.] 


[Section  280  of  the  old  Practice  Act,  which  came  to  be 
[768  of  the  Code  of  Civil  Procedure,  was  amended  during 
She  session  of  1871-72,  and  amendments  of  that  session 
nxperseded  the  Codes. 

S  280.  The  expenses  of  the  referees,  including  those  of 
ft  surveyor  and  liis  assistant  when  employed,  shall  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  law  to  the  ref- 
erees, and  siich  attorney's  fees  expended  for  the  common 
hen^t,  both  for  plaintiff  and  defendants,  as  the  Court  shall 
deem  just  and  proper,  shall  be  apportioned  among  the  dif- 
ferent parties  to  the  action. — Amendment  of  March  4t^, 
1812.    Stat.  1871-72,  p.  230.] 


672  COMMISSIONEB&  OF  THE  SUP&BMB  COUST. 


An  Act  to  provide  for  the  appointment  hy  the  Supreme  Court 
of  three  Commissioners j  to  he  known  as  Comtnissioners  of 
the  Supreme  Court,  and  to  appoint  a  Secretary  therefor, 
to  relieve  said  Court  from,  the  overburdened  condition  of  its 
calendar  f  and  to  provide  for  the  compensation  of  said  Com- 
missioners and  Secretary, 

Section  1.    The  Supreme  Court  of  the  State  of  Califor- 
nia, immediately  upon  the  taking  effect  of  this  Act,  shall 
appoint  three  persons  of  legal  learning  and  personal  worth 
as  Commissioners  of  said  Court.     It  shall  be  the  duty  of 
said  Commissioners,  under  such  rules  and  regulations  as 
said  Court  may  adopt,  to  aid  and  assist  the  Court  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undetermin- 
ed.    The  said  Commissioners  shall  hold  office  for  the  term 
of  four  years  from  and  after  their  appointment,  during 
which  time  they  shall  not  engage  in  the  practice  of  the 
law.    They  shall  each  receive  a  salary  equal  to  the  salary 
of  a  Judge  of  said  Court,  payable  at  the  same  time  and  in 
the  same  manner.     Before  entering  upon  the  discharge  of 
their  duties  they  shall  each  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  the  Constitution  of 
Hie  State  of  California,  and  to  faithfully  discharge  the  du- 
ties of  the  office  of  Commissioner  of  the  Supreme  Court  to 
the  best  of  their  ability.   The  said  Court  shall  have  power 
to  remove  any  and  all  members  of  said  Commission  at  any 
time  by  an  order  entered  on  the  minutes  of  said  Court, 
and  all  vacancies  in  said  Commission  shall  be  tilled  in  like 
manner. 

Sec.  2.  Upon  the  appointment  of  said  Commissioners, 
as  in  this  Act  provided,  said  Court  is  hereby  authorized 
t)  appoint  a  Secretary  for  such  Commission,  who  sh ill 
hold  office  during  the  pleasure  of  the  Court,  not  to  exceed 
the  term  of  said  Commission,  and  who  shall  have  a  salary 
of  two  hundred  dollars  i)er  month,  payable  at  the  same 
time  and  in  the  same  manner  as  said  Commission. 

Sec.  3.  The  sum  of  forty  thousand  eight  hundred  dol- 
lars is  hereby  appropriated  out  of  any  money  that  is  or 
may  be  in  the  General  Fund  not  otherwise  appropriated, 
for  the  purpose  of  paying  the  salary  of  said  Commission 
and  Secretary,  for  the  thirtv-sixth,  thirty-seventh,  and 
thirty-eighth  fiscal  years ;  and  the  Controller  is  authorized 
to  draw  monthly  warrants  upon  the  State  Treasury  in  fft- 
Tor  of  said  Commissioners  and  Secretary,  in  the  sum  of 
five  hundred  dollars  for  each  of  said  Commissionexs,  and 
in  the  sum  of  two  hundred  dollars  for  said  Secretary* 
[Approved  March  12, 1885.] 


in  Act  to  facilitate  the  giving  of  }>ond»  rtqulrtd  hy  law. 
Sscnoit  1.    "Whenever  any  peraon  who  now  or  hereaf- 
ter 1037  be  requited  or  pemiitud  by  law  to  make,  e%«- 

eole,  and  ({ive  i.  bond  or  undertaking,  with  one  or  more 
inreliea,  coudltioaed  for  the  faithful  performanoe  of  anf 


of  any  such  bonil  or  undertaking,  or  the  aure 
niiir  accept  aa  8<i1h  and  sufficient  surety  on  !iiii;u  uuutt  ue 
nndertaking,  any  corporation  incorjiorated  under  the  laws 
of  any  Slate  of  the  United  States  for  the  purpoBe  of  mak- 
ing or  guaranteeioR  bonds  and  undertakings  required  by 
law,  and  which  sball  liave  complied  with  all  the  regnlre- 
loentsof  the  laws  of  thSa  State  regulating  the  admlssfoaof 
SDcb  corporation  to  transact  sucli  buBineSH  in  this  State; 
and  all  such  corporations  are  hereby  vested  with  full 
power  ami  authority  to  make  and  guarantee  such  bonds 
UDd  nndertakings,  and  shall  be  Bubjact  to  all  the  liabilities 
and  entitled  to  all  the  rights  of  natural  persona  sureties 

Sbc.  2.  It  is  further  provided,  that  the  guaranty  of  any 
inch  company  shall  not  be  accepted  by  heads  of  depart- 
ments or  others,  as  provided  In  section  one  of  this  Act, 
whenever  its  liabilities  shall  exceed  Its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  tlu«e  of  this 


10  paid  up, then  ho  shall  issue  a  certificate  show- 
ing the  extent  of  such  deHclency,  and  he  shall  publish 
the  same  once  a  week  for  tliiee  weeks,  in  a.  daily  San 
Francisco  paper,  and  thenceforth,  and  until  such  defic- 
iency is  paid  up,  such  company  shall  not  do  busineas  un- 
der the  provisions  of  this  Act.  And,  in  estimating  the 
condition  of  any  auch  companr,  under  the  provisious  of 
this  Act,  the  Commissioner  shall  allow  aa  aaaota  only  such 
as  are  authorized  under  «xi8tin(;  laws  at  the  time,  and 
shall  charge  as  liabilities,  in  addition  to  eighty  per  cent. 
of  the  capital  stock,  all  outstanding  indebteduesa  of  the 
company,  and   a   premium   reserve  equal  to  Afty  per 


of  the  premiums  cliarged  by  said  company  oi 

an  in  force.   Nothing  herein  contained  ahall  apply 

bonds  given  in  criminal  cases.    [In  effect  Msrob  12, 


<n2b  USKS  ON  THRTOHTNQ  SLLCHIKB8. 


An  Act  to  secure  the  wages  of  persons  employed  <u  laborert 

on  threshing  machines, 

Sbction  1.  Every  person  performin^f  work  or  labor  of 
any  kind  in,  with,  abont,  or  upon  any  threshing  machine, 
the  engine,  horse-pnower,  wagons,  or  appurtenances  there- 
of, while  engaged  in  threshing,  shall  have  a  lien  upon  the 
same  to  the  extent  of  the  value  of  his  services. 

Sec.  2.  The  lien  herein  given  shall  extend  for  ten  days 
after  the  person  has  ceased  such  work  or  labor. 

Seo.  3.  If  judgment  shall  be  recovered  in  any  action  to 
recover  for  said  services  for  work  or  labor  performed,  and 
said  property  shall  be  sold,  the  proceeds  of  such  sale  shall 
be  distributed  pro  rata  to  all  judgment  creditors  who 
have,  within  ten  days,  begun  suits  to  recover  judgments 
for  the  amount  due  them  ior  such  work. 

Seo.  4.  The  lien  shall  expire  unless  a  suit  to  recover 
the  amount  of  the  claim  is  brought  within  ten  days  after 
the  party  ceases  work.    [Approved  March  12th,  1885.] 
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ADDITIONAL   :NrOTES. 


ADDITIONAL  NOTES 


TO 


CODE  OF  CmX.   PBOCEDIJKE. 


p.  18. 

References  In  Table  are  to  Bections  of  Ck)de  of  Civil  Procednre  as 
originally  enacted. 

2  8. 

Add  these  citations  to  first  note  :  56  Cal.  297 ;  59  CaL  289 ;  63  CaL  28i. 
Bbtboactivx—  52  Cal.  297  (instead  of  293). 
Rbtboactivs  Statutes  —  see  )  1859  n. 

LlBBRAL  Intbbpsbtation  OF  CoDS  — 61  Cal.  214,  216  ;  64  CaL  430. 

i  8- 
PK3rDiira  Actions  -r- 23  Cal,  40  (Instead  of  47). 

Omit  cross-reference  to  g  361. 

"  This  Codk  '*  covers  amendments  thereof,  such  as  that  reqairing 
payment  of  taxes  for  adverse  i>ossesslon,  63  CaL  265. 

?  11. 

Monday  following  first  day  of  January  as  holiday,  63  Cal.  317. 
i  12. 

Computation  of  Time— including  last  day,  61  Cal.  832.  Exclad- 
Ing  last  day,  when  a  holiday,  63  CaL  347. 

Sunday— 57  Cal.  331;  61  Cal.  498.  Supreme  Court  can  order  case 
heard  in  bank  on,  63  Cal.  420. 

2  15. 

Joint  Authobity — Talcott  v.  Blandlng,  54  CaL  289. 

Majority  of  Quobum— of  supervisors  may  act,  63  Cal.  257. 

Bbspeals  GBNBRAI.I.Y  —  uotc  should  read :  8  Cal.  377 ;  19  CaL  501 ; 
20  CaL  05;  40  CaL  419;  41  Cal.  435  ;  46  CaL  97  ;  64  Cal.  301. 

Bbpeals  by  Implication  —  Add :  39  CaL  3 ;  40  Cal.  419 ;  46  CaL  97; 
49  Cal.  273  ;  57  CaL  104 ;  58  CaL  663 ;  63  CaL  459 ;  5  West  C.  Bep.  SS7, 
528  ;  6  West  C.  Bep.  126. 
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U  33-804. 

(Comprising  Part  I.  of  this  CJode,  entirely  reHsonstrncted  by  amend- 
aients  of  1880.  All  sections,  unless  otherwise  noted,  went  Into  effect 
sixty  days  after  April  1, 1880. 

i  33. 

JURISDICTION. 

AcQuiBED— how,  flO  Cal.  296, 301. 

AoBx:sM£NT  AS  TO  •—  60  CaL  619. 

Amount — 60  Cal.  427. 

App£AaAKC£  —  60  CaL  296. 

CoNSUi,— of  foreign  government,  over,  5  "West  C.  Rep,  217. 

Co-ORDrNATE— 58  Cal.  403. 

Equity—  56  Cal.  619 ;  57  Cal.  447  ;  58  Cal.  400,  604  ;  60  Cal.  600  ;  61  Cal 
242, 282  ;  8  Pac.  C.  L.  J.  1044  (fraud). 

Extent— 62  Cal.  524. 

Intervention— permitting  gives,  61  Cal.  556. 

United  States  Courts  GENERAiii^Y  —  61  Cal.  489  (none  over 
estate  of  bankjrupt  acquired  after  filing  of  petition). 

2  48. 

Cause  May  bk  Reheard— Former  opinion  not  an  adjudication 
on  point  not  touched  on  rehearing,  61  Cal.  481. 

i  50. 

Hyatt  V.  Allen  has  since  been  reported  in  54  Cal.  353. 

Origin Aii  Jurisdiction  —  not  to  try  title  to  an  office,  62  Cal.  6C«. 
Nor  to  issue  mandamus  or  other  prerogative  writ  refused  on  the 
merits  by  Superior  Court,  62  Cal.  41 ;  and  see  as  to  certiorari,  62  Cal. 

Kani>amu8  —  62  Cal.  40  ;  5  West  C.  Rep.  588. 

Certiorari  — 62  CaL  179. 

Appexlate  Powers  — not  to  be  aided  by  stay  of  injunction  pend- 
ing appeal,  64  Cal.  424. 

Writs,  Certain,  Abomshed  —  note  should  read:  Setre  faeiast 
?  802  ;  n«  exeat,  49  CaL  466,  and  I  478. 

;  52. 

Appbi,i:.ate  Jurisdiction- in  cases  of  mandamas,  64  Cal.  474. 

SuBD.  2.  No  Jurisdiction — where  no  title  or  possession  of  realty 
involved  nor  requisite  amount,  63  CaL  11.  Demand—  not  recovery 
below,  is  test,  60  Cal.  653. 

Amount  —  $180  in  Justice's  Court  insufficient,  2  West  C.  Rep.  375. 

SuBD.  4.  Speciai.  Proceedings— swamp  land  appeals  no  Juris- 
diction, 59  CaL  554. 

SuBD.  5.  Court  of  Record  —  immaterial  that  lower  court  lacks 
Jurisdiction,  61  CaL  141.  Felony -no  jurisdiction  of  affirmation  In 
Superior  Court  of  police  court  judgment  for  misdemeanor,  with  fine 
of  150, 2  West  C.  Rep.  287. 

OfotciaIi  Dereuction  — Jurisdiction  over  case  of,  60  Cal.  113,  !!& 
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2  58. 

Affibmiko  Judomknt  —  61  CaL  eSO ;  68  Cal.  824  ;  8  Fac  C  K  J.  ia» 
170, 6W ;  1  West  a  Bep.  485. 

Ck>BB]DCTiNO  JuDomcKTS— Reed  V.  AUlaon,  54  Cal.  48a 

Dkcibion  —  time  for  filing,  62  Cal.  512.  Where  court  equally  divided, 
8  Pac.  C.  L.  J.  28 ;  same  case  in  bank,  62  CaL  680. 

Ebbobs— without  injury,  62  CaL  164,  175;  5  West  C.  Bep.  880;  6 
West  C.  Bep.  132. 

EyiDBNCB— conflicting,  61  CaL  217;  63  CaL  848,  571;  64  Ca].  57  ;1 
West  C.  Bep.  343  ;  6  West  C.  Bep.  880 ;  6  West  a  Bep.  132. 

INTKNDMBNTS  —  all  in  favor  of  proceedings  below.  See  Phillips  v. 
Lowrey,  54  CaL  584  ;  58  CaL  87  ;  50  CaL  5 ;  60  Cal.  617 ;  62  CaL  220,  310, 
341,  603 ;  64  Cal.  462.  Contra,  generally  see  64  CaL  456  ;  as  to  Inferior 
courts,  see  Ux  parte  Kearny,  56  Cal.  212. 

liAW  or  THB  Cask— Thompson  v.  Felton,  54  Cal.  647  ;  56  CaL  142, 
466  :  50  Cal.  26, 181, 273:  61  Cal  .221, 230 ;  62  CaL  336 ;  63  CaL  78,  6» :  M 
CaL  456, 613 ;  5  West  CL  Bep.  163. 

MoDiFTisro  JuDoiffSNT— Bent  v.  Holbrook,  54  Cal.  145;  Kell7v. 
McKibben,  64  CaL  192 ;  Hib.  8.  A  L.  Soc.  v.  Fella,  54  Cal.  506  ;  55  CaL 
40;  87 CaL  436;  63 CaL  405;  4  West  C.  Bep.  616. 

Nkw  Trial— ordering  on  renewal  of  Judgment,  60  CaL  47L  8i»- 
taining  on  different  ground  from  court  below,  62  Cal.  300. 

Opinions  —  64  CaL  02. 

Points—  raising  below,  66  Cal.  612 ;  58  CaL  98  ;  62  CaL  286 ;  63  CaL 
812 ;  4  West  C.  Bep.  223. 

Pbbsumftions  —  60  CaL  381, 617 ;  61  Cal.  377 ;  63  CaL  340, 503. 

Bbcord— as  confirming  review,  Conner  v.  Bludworth,54CaL635;  B 
Cal.  830, 632 :  57  Cal.  234. 242  ;  58  CaL  12, 18  ;  59  CaL  301, 302 ;  60  CaL  93 ; 
61  CaL  107  ;  64  CaL  02,  504. 

Bboobds  -  verity  of,  60  Cal.  28L 

Bkicandino— for  further  proceedings,  Hib.  B,  A  "L.  Soc.  v.  FellAi 
64  CaL  508 ;  65  CaL  197 ;  67  CaL  435;  59  Cal.  181, 182  ;  8  West  C.  Bep.  S23. 

Bbvkbsino  Judomknt — 59  Cal.  584 ;  1  West  C.  Bep.  343 ;  6  West  C 
Bep.  168. 
Stabb  Dbcibib— see  63  CaL  582. 

1  54. 

HABTCAS  COBPUS. 

Obnbballv—  Ex  parte  Hung  Lin,  64  Cal.  102  ;  Ex  parte  ElUs.5^ 
Cal.  204 ;  Ex  parte  Clarke,  64  CeJ.  412 ;  Ex  parte  Cohn,  55  CaL  193;  Ex 
parte Keamy,5e Cal. 212 ;  50 CaL  406  ;  62  Cat.  528  ;  64  Cal.  29, 431 ;  SFae. 
C.  L.  J.  218;  1  West  a  Bep.  485. 

2  65. 

Basis  ov  Sbction— Const.  CaL  art.  22,  {  8. 
CkniBTBUCTioN  —  People  V.  Colby,  64  Cal.  184. 

i  68. 

No  Additionai.  Judgb  roR  Mono  County  since  repeal  by  act 
tn  Stats.  1883,  p.  41,  pocket  ed.,  of  act  in  Stats.  1880,  p.  835,  Ban.  ed. 

2  67. 

FOWBB  OV  StrPBBioR  CouBT  JuDOKS  in  San  FMndsco:  not  to 
appoint  PoUce  Oommrs.,  64  CaL  378. 


!2  g  ADDmOKAL  VOTZS. 

§   71. 

Add  to  note :  5  West  C.  Bep.  179. 

§   73. 

Add  to  first  note :  4  West  C.  Rep.  46, 47. 
Terms— Stewart  v.  Mahoney  Mg.  Co.  54  Cal.  IM. 

i   76. 

8uBi>.  1.  Ik  Oknkbal— 80  Cal.  600;  64  Cal.  435.  Fraud,  8  Pac.  C. 
u  J.  1044. 

SUBD.  3.  Amount  — 58  Cal.  99 ;  64  Cal.  287  ;  8  West  C.  Bep.  295  ;  6 
Vest  C.  Bep.  127. 

DIVORCE. 

Aj>mi8sions  —  see,  also,  Civil  Code,  {  130. 

Ajlimoxy  — 52  Cal.  384  ;  59  Cal.  418  ;  60  Cal.  626. 

Com PLAiKT  — Haskell  v.  Haskell,  54  Cal.  262.  Cross-complaint,  58 
2^1.239. 

Csoss-SuiT  —  pending  appeal,  8  Pac.  C.  L.  J.  1001 

Fraudulent— 55  Cal.  384. 

Qbounds  —  Haskell  v.  Haskell,  54  Cal.  262.  Drunkenness,  62  CaL 
176.    Cruelty,  54  CaL  262 ;  62  Cal.  466. 

Pbofebtt— division  of,  55  Cal.  318  ;  60  Cal.  580. 

TRiAii— not  by  Jury,  as  of  right,  64  Cal.  266. 

Revikw— note  should  be  followed  by  line  of  separation  from  those 
below. 

AKNUxmcNT  OF  Marbiagk— {{  80-86  of  Civil  Code. 

SuBD.  6.  Quo  Warranto  — restored  after  abolition,  see  {  802  n. 
Is  remedy  for  usurpation  of  office,  63  Cal.  304. 

SUPEBSEDED  COUBTS.    (JurisdlcUon.) 

Municipal  Court  of  Appkaus- 60  Cal.  296,  301;  63  Cal.  681,  684 ; 
1  West  C.  Bep.  876. 

BiSTBiCT  Courts- 57  Cal.  447  ;  58  Cal.  387  ;  60  CaL  600. 

County  Courts  —  61  Cal.  438. 

Probats  Courts- 57  Cal.  447  ;  58  CaL  387 ;  60  CaL  600 ;  63  Cal.  80, 
«7. 

?  78. 

Proviso- concerning  real  estate  suits,  follows  Const.  Cal.  art.  6, 
15 ;  is  prospective  In  its  operation,  58  Cal.  90 ;  50  Cal.  400 ;  4  West  C. 
Rep.  ezi ;  is  inapplicable  to  action  for  removal  of  trustees,  and  for 
receivers,  etc,  64  CaL  345 ;  and  to  trust  on  real  and  personal  estate, 
4We8tC.  Bep.  I4S. 

i  79. 

Second  note  should  read:  See  {  55 ;  54  CaL  184,  344 ;  57  CaL  541 ;  58 
CaL  90  (foUowed  69  Cal.  400). 

i  85. 

EitSCTioBr  OF  Justices— time  of,  58  CaL  559, 674. 
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i  108. 

Sbction  Constitutionai.— 68  CaL  558, 672»  576 ;  59  CaL  59% 

Election  of  Justicss  — 58  CaL  559,  574.    Salary,  58  Cal.  574,  SX. 
Office,  58  Cal.  574. 

Justices  in  Cities  or  Towns  — Jurlsdictton  and  compensatiwii 
Stats.  1883,  pocket  ed.,  p.  42. 

i  110. 

Two  Yeabs'  Tebm— of  Justices  of  the  Peace ;  provision  consatn* 
tional,  4  West  C.  Rep.  185. 

JxjDiciAii  Officers— in  constitutional  sense,  Justices  of  the  Peace 
are,  55  Cal.  611 ;  58  Cal.  559 ;  and  see  58  Cal.  574. 

§  112. 

Suit  Against  STOCKHOiiDER— Jurisdiction  where  claim  of  Indi- 
vidual liability  less  than  f  aoo,  64  Cal.  383. 

SuBD.  1.    Sum  Claimed— 60  Cal.  427. 

SuBD.  2.  Beal  Property- title  or  right  of  possession  involved, 
56  Cal.  630. 

SuBD.  3.    Repusvin  — value,  65  Cal.  265. 

§  lis. 

SuBD.  1.  Forcible  Entry  and  Detainer— like  provisIoBB, 
{  1163 ;  generally,  2S  1159,  et  seq. 

SuBD.  2.    Liens  —  for  salaries  and  wages,  ||  1204-1207. 

§  115. 

Criminal  Jurisdiction- Jfi«dcmcanor,  60  Cal.  104,  152.  AsmiU 
with  deadly  weapon,  3  West  C.  Rep.  438.  In  city  of  San  Jose,  pos- 
sessed by  Justices'  Court,  4  West  C.  Rep.  104* 

i  128. 
Contempt  —  Ex  parte  Cohn,  65  Cal.  193 ;  64  CaL  343L 

§  129. 

Rules,  Generally- in  Supreme  Court,  waiver,  Pickett t».  Wal- 
lace, 54  Cal.  147.  Finality  of  decision.  Reed  v.  Allison,  54  CaL  488. 
Power  to  ratify  procedure  below,  56  CaL  173.  In  lower  eourU  no  Judi- 
cial notice  of  Superior  Court  rules,  60  Cal.  366,  367  (citing  32  CaL  655; 
48  CaL  178). 

SUPREME  COURT  RULES  (Jan.,  1880). 

New  Rules — 64  Cal.  635.  (Alterations  in  notes  should  be  made  to 
correspond.) 

Briefs— no  extensions  of  time  for,  and  see  1  West  C  Rep.  45. 

Dismissal  op  Appeal — w?ien  transcript  not  filed  in  time,  HUl  v.  Fln- 
nlgan,  54  Cal.  311 :  60  CaL  234, 602 ;  1  West  C.  Rep.  467.  aerk's  certifi- 
cate on  motion  for,  54  CaL  147,  236,  275,  583  (comprising  unreported 
cases  cited) ;  62  CaL  561 ;  11  Pac.  C.  L.  J.  639.  On  other  grovmds,  gen- 
erally, Reend  v.  Allison,  64  Cal.  489.  By  stipulation,  or  where  atMence 
of  error  conceded,  8  Pac.  C.  J.  L.  261. 

Paper— or  document,  inspection  of,  People  v.  Center,  54  Cal.23& 

Points— and  authorities  printed  generally,  54  Cal.  489,  604  (com- 
prising clt«d  cases  since  reported) ;  1  West  C.  Rep.  45, 485. 
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i  129  (Con tinned). 
BsTTiJBifXNT — of  bill  of  exceptions,  etc.,  see  58  Cal.  82. 

Tbanscbipt  —  error  or  defeat  in,  People  v.  Center,  64  Cal.  236 ;  Hi!  I 
K  Flnnlffan,  54  CaL  811.  Filing  and  serving,  time  limited  for,  54  Cal. 
(ll»489, 604  (comprlsiiig  unreported  cases  cited) ;  60  Cal.  602 ;  11  Pac. 
d  Ij.  J.  539 ;  extension  of  time,  57  Cal.  140 ;  60  Cal.  602 ;  62  Cal.  87. 
Tndex,  alphabetical,  4  West  C.  Rep.  192.  BiUea,  violation  of,  Douglas 
9.  Fulda*  54  CaL  588.  8ervingi  not  oefore  printed,  62  CaL  145.  Unau- 
'henticatedpaperat  57  CaL  24l 

Wbtts —prerogative,  application  for,  62  CaL  40. 

i  134. 

Twknty-Skcond  Day  of  Pkbbuaby— not  non-Judlclal  day  before 
•mendment  of  1880,  57  CaL  406 ;  and  Jury  may  be  discharged  on,  4 
West  C.  Bep.  46. 

Supreme  Coubt  Always  Open— and  may  on  Sunday  order  case 
heard  in  bank,  63  CaL  420. 

H66. 

PowEB  AT  Ckambebs,  Gbnbbally— To  appoint  receiver,  60  Cal. 
2Z7.   To  give  leave  to  renew  denied  motion,  63  Cal.  444. 

§170. 

SuBD.  1.    Pabty  OB  Intebested— 58  Cal.  322  ;  64  Cal.  300. 

Sdbd.  2.    Beijited — when  not,  56  CaL  624. 

SuBD.  3.  Judge— disqualified  if  previously  employed  in  matter. 
w  CaL  130 ;  but  not  if  engaged  in  another  similar  but  not  identical 
action,  5  West  C.  Bep.  216. 

§171. 

Akbxdment  of  1881  —  Inserted  "  or  County  Clerk,"  and  clause  as 
to  land,  pension,  or  patent  agent. 

?  178. 

CoKTEMPT— Judicial  officer  not  civilly  liable  for  maliciously  pun- 
uhing  conduct  as,  57  CaL  555. 

H82. 

Motion  fob  New  Tbial— not  to  be  renewed  after  denial,  61  Cal. 
IM. 

§187. 

Suitable  Mode  of  Pboceeding  — adopted,  as  interlocutory  de- 
cree Ui  equity,  63  CaL  507. 

Jdbibdiction— generally,  alphabetically  considered,  $  33  n. 

U92. 

Gband  Jubob  not  Civilly  Liable— for  official  action,  56  Cal.  65. 

§198. 

Sdbd.  4.  Not  on  Assessment  Boll— 34  CaL  672.  Waiver  of  ob- 
jection in  criminal  case,  58  Cal.  266.  Objection  not  ground  for  new 
tnal,  etc.,  4  West  C.  Bep.  382. 

§204. 

O&DBB  Designating  —  estimated  number  of  jurors,  56  CaL  86. 
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2  209. 


JuBT  Box— was  term  naed  before  amendment  operattre  in 
S6CaLa8. 

i  211. 

WmcTHXR  FOB  Obakd  OB  Tbial  Jubobs  — was  phraBeologr 
first  line  before  amendment  for  1882, 66  Cal.  88. 

I  214. 

SnBSTANTiAi.  Complian-cb— with  this  and  next  section,  2  West  ( 
Rep.  70. 

i  215. 

PBKBKBTCX  OV  THB  CiOUBT  —  55  Csl.  482. 

SuBSTAirriA]:.  Ck>MPi.iAXCK— with  this  and  last  section,  2  West < 
Rep.  70l 

i  219. 
Statb  Datb  of  Obdbb— omission  not  fatal,  ST  Cal.  124. 

I  225. 
Spbcial  Juby— People  v.  Ah  Chung.  54  Cal.  386  ;  59  Cal.  VI 

i  242. 

Gband  Jubobnot  Liabix  to  Ctvii:.  Suit— for  official  action,. 
Cal.  85. 

i  269. 

Rixnnvxit  —  court  commissioner  has  no  power  to  appoint,  S6 
827. 

i  270. 

SXCTION  IMPBOFBBL.Y  IXDXXED  — aS  {  272. 

i  271. 
Sectiok  Imfbopkbty  Ikdbxbd  —  as  {  278. 

§  272. 
Section  Impbopbbly  Indkxed— as  { 274. 

i  278. 

Rbpobt  as  Bvibbkcb— People  v.  Lee  Fat,  54  Cal.  827. 
Skction  Iicpbopbbly  Ikdkxbd— as  {  270. 

I  274. 

Head-Notb— should  now  read:  Compensation. 
Section  Impbofkbly  Indexed  —  as  { 271. 
Amendment  of  1885— provides  for  salary  instead  of  other  fornu 
of  compensation,  uid  generally  re-constructs  section. 

Pbiob  to  Such  Amendment  —  provisions  of  section  held  In^ 
pUcable  to  compensation  of  short-hand  reporters  eniployedby 
magistrate  in  criminal  case,  see  57  Cal.  652 ;  and  costs  oftTSJacnp- 
tlon  held  not  recoverable  where  not  caused  by  taking  the  appeUf  ** 
Cal.  680. 

Application  to  Supebiob  Coubts  in  San  Pbancisco— of  pro- 
visions for  fees  in  criminal  cases,  In  section  before  ameudments  v 

2886,  or  in  like  prior  statutes  made  in  64  CaL  283. 
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g  275. 
WoicEN'  AS  Law  Students— Foltz  v.  Hoge,  M  Oal.  28. 

§  279. 

Proixtction OP  IiicEN8E,ETa— continued  membership  of  extra 
Itate  bar  required,  61  CaL  122. 

i  282. 

CoMFSKSATioN— Payment  to  one  member  of  firm  sufficient,  63 
I5al.51. 

Sttbds.  3, 7  —  Walker  v.  Felt,  54  CaL  386. 

g  283. 

SuBD.  I.    Stipttlatioxs— generally,  Walker  v.  Felt,  64  Cal.  386: 
55  Cal.  506  ;  60  Cal.  319. 

Aj[>]tci8Siox8  AND  CONSENTS —  PrestOH  V.  Eureka  A.  S.  Co.  54  Cal. 
IM ;  Conniff  v.  Kahn,  54  CaL  283 ;  68  Cal.  185. 

SuBD.  2.    CoMPBOiosB — 4  West  C.  Bep.  354. 

?  284. 

In  AN  Action  ob  Special  Pbocbkdino  — but  not  In  a  criminal 
case,  62  Cal.  490. 

SuBD.  2.    Associating  Attorney — 56  Cal.  443. 

§  285. 

Attorney  of  Record— Preston  v.  Eureka  A.  S.  Co.  64  Cal.  198  ; 
55  Cal.  443.  Waiver  of  objection  concerning  notice  of  substitution,  56 
Cal.  372,  489. 

i  287. 

Unprofessional  Conduct —55  Cal.  472  :  61  Cal.  128 ;  8  Pac.  C.  L.  J. 
102, 631,  852 ;  2  West  C.  Bep.  733 ;  4  West  C.  Bep.  608. 

§  288. 

Conviction  — {287,  subd.  1;  9289;  not  where  appeal  from  Judg- 
ment of  conviction  pending,  5  west  C.  Bep.  354. 

i  290. 
Section  Cited— 58  CaL  4L 

§  291. 
Verified  by  the  Oath  of  Some  Person- 58  Cal.  40. 

i  299. 

Bibbarbino— 55  Cal.  472. 

I  804. 
Kbceivebs— not  to  be  appointed  by  court  commissioner,  66  CaL 

p.  111. 

IL  Tdcb  of  CoiQCiBNCiNa  Civil  Actions— {{  312-883  (instead  of 
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I  818. 

ScoPX  or  STATUTii— Grant  v.  Burr,  51  Cal.  296. 

Acx^RUiNO  OF  Causb  OF  ACTION  —  Oenerolly,  Wolf  v.  Marsh,  5 
Cal.  228 ;  Trenontb  v.  Farrlngton,  64  Cal.  273.  Smpengtan  qf»tatute,  M 
Cal.  61A.  EqitUyt  State  demandtf  Harris  v.  HiUegass,  54  CaL  468 ;  « 
CaL  371.  Entrusted  property  t  50  Cal.  143.  Other  tpeeial  ccues —  mall 
clous  Injunction,  66  Cal.  124.  Injunction  bond,  63  Cal.  170.  Munlcipa 
bonds,  3  West  C.  Hep.  780.  Tax  collection  bond,  5  West  C.  Rep.  ISI 
Land  adversely  claimed,  64  CaL  606.  Insolvent  corporation  aeainst 
64Cal.  12L    Trust,  57  Cal.  888. 

LIMITATIONS  GENERALLY. 
CoBPOBATiON  —  insolvent,  62  Cal.  448 ;  64  Cal.  121. 
MoRTOAOBB— Foreclosure.  Wells  v.  Harter,  S6  Cal.  342 ;  58  Cal.  147; 
64  Cal.  354.    Redemption,  60  CaL  652. 

Waiver  of  Statutk— unless  pleaded,  see  6  West  C.  Rep.  127. 
i  815. 

Ik  Respsct  to  any  Rsal  Pbopbbty— applies  to  suits  in  equltyi 
6  West  C.  Rep.  IbO,  157. 

Public— statute  does  not  run  against.  Rule  held  inapplicable  to 
"  city  sUp  lot,"  11  Pac.  C.  L.  J.  248. 

ACCBJJTSQ  OF  Causb  OF  AcTiox —" right  or  title"  (in  subd.  1  of 
secUon)  means  cause  of  action,  6  West  C  Rep.  150, 157. 

BwAKP  AND  OvEBFi/>WBD  Land— Offer  to  show  bar  of  statute 
held  proi>erly  rejected,  63  Cal.  305. 

§  817. 

LiMiTATiOK  ON  Patbnts— of  public  lauds,  3  West  C.  Rep.  763, 767. 
§  818. 

Plbading  —  60  Cal.  328. 
Mbzican  Grants— 60  Cal.  517. 

i  819. 

Section  Citbo— 58  CaL  23. 

{  820. 

AnvBBSB  P088B88ION  — 55  Cal.  368,  872, 873, 633 ;  56  CaL  78,  212 ;  ST 
Cal.  65, 106  ;  60  Cal.  664  ;  00  Cal.  101 ;  61  Cal.  109, 157 ;  63  CaL  112, 150, 154, 
3e2, 404  ;  64  CaL  609l    Effect  of  offer  to  purchase,  63  CaL  112, 150, 154. 

Titi.bConfbbbbi>— by  adverse  holdine,  56  Cal.  73;  63  CaL  391 
Adverse  holder  cannot  maintain  replevin  for  crops,  62  CaL  819. 

Findings  in  Ejbcticent — 87  CaL  319, 617 ;  60  CaL  623. 

i  822. 

Gbneballt,  63  Cal.  150. 

Dbcrbb,  btc,  of  Coicprtknt  Coubt — void  sherlfTs  deed  enoogli, , 
3  West  C.  Rep.  763.  j 

i  828. 

Advrbsr  P06SR88I0N — See  {  321  n.  Requisites  of,  63  CaL  S86L  Noi 
against  vendee  in  possession  with  right  of  specific  performance,  8 
West  C.  Rep.  577.  Title  to  lands  dedicated  as  public  street  cannot  bo 
acquired  by,  3  West  C  Rep.  406. 

CoNSTBUcnvR  Possession — 56  CaL  73. 

PoBTioN  OF  Fabx  OB  LoT  (Subd.  4)  —  2  West  C.  Rep.  STL 
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{  886. 

SxcTTON  OSNSRAixT— (printed  note)  Thompson  v.  Felton,  54  CaL 
C7  ;  65  Oftl.  388,873. 

'PATinBirT  OP  Taxes  —  proviso  Inserted  by  amendment  of  1878  ;  not 
troactire,  59  Cftl.  288:  uid  hence  did  not  prevent  reckoning  of  prioB 
verse  possession,  63  CaL  261;  or  affect  case  where  period  hac) 
~  '  completely  run,  63  Cal.  303.    Requisite  to  sustwn  adverse 
Ion,  63  Cal.  2i61 ;  1  west  C.  Rep.  861 ;  uid  Immaterial  to  whom 
ces  assessed,  3  West  C.  Rep.  428. 

Adverbs  Possession  —  {i321, 323,  notes.  Requisites  of,  63  Cal.  686, 
85.    Plea  not  sustained,  63  Cal.  9. 

§  328. 
Infant  —  61  Cal.  567 ;  five  years,  4  West  C.  Rep.  425, 609. 

g  886. 

Jddgicent  ob  Decree— cases  cited  In  note  ;  7  Cal.  247  (instead  of 
r47) ;  Trenouth  v.  Farringtou,  54  Cal.  273 ;  Wheeler  v.  Bolton,  54  CaL 
IB ;  5  West  C.  Rep.  277. 

i  387. 

pROKissoRY  NOTE  — Wolf  V.  Marsh,  54  Cal.  228  ;  Grant  v.  Burr,  54 
Cal.  296;  12  Pac.  a  L.  J.  288 ;  5  West  C.  Rep.  892. 

Written  Obligations,  Genebally  —  appeal  bond  for  use  and 
occupation,  4  West  C.  Rep.  90. 

i  888. 

Statutory  Liability  (Subd.  1)— 61  CaL  211 ;  2  West  C.  Rep.  7W. 

Trespass  upon  Real  Property  (Subd.  2)— 5  West  C.  Rep.  88L 

Taking  Goods  or  Chattels  (Subd.  3)  — covers  action  on  sheriff's 
bond  for  seizure  under  attachment,  61  Cal.  21 L 

Conversion  etc.  (Subd.  3)  — 55  Cal.  555;  11  Pac.  C.  L.  J.  356;  1 
West  C.  Rep.  876 ;  3  West  C.  Rep.  626. 

Fraud  or  Mistake  (Subd.  4)— allegration  of  discovery  sufficiency 
of,  56  CaL  89 ;  59  Cal.  281 ;  8  Pac.  C.  L.  J.  1044. 

§839. 

Verbal  Obligation  or  Liability— 56  Cal.  124;  57  CaL  209;  1 
West  C.  Rep.  575 ;  3  West  C.  Rep.  479. 

Extra  State  Instrument— 62 Cal.  145. 

Action  Against  Sheriff— see  Sharp  v.  Miller,  54  Cal.  329;  57 
Cal.  431 ;  61  Cal.  21L 

Injury  Causing  Death— 61  Cal.  150. 

§340. 

Seddction  (Subd.  3)— but  not  where  minor  sues  for  her  own  se- 
duction, 3  West  C.  Rep.  683. 

i  348. 

Relief  not  Provided  for  — Wheeler  v.  Bolton,  54  CaL  302;  58 
CaL  372;  59 CaL  88. 

Bquity  Stale  Demands— 58  Cal.  371, 372. 

Petition  for  Sale  of  Decedent's  Realty— not  barred  if  con- 
tinuation of  former  petition,  60  CaL  645. 
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i  846 


Acnom  BT  OB  FOB  Btate— aa  for  delingaent  city,  coanty,  m 
State  taxes,  2  West  C.  Bep.  772  (U.  S.  Cir.  Ct.  Dlst.  Cal.  May  5,  Mi). 

i  848. 

Appucabujty  of  Sixmozr— to  salt  against  stockholder  for  Ind 
Tldual  liability,  held  not  necessary  to  decide,  64  Cat  122 ;  to  conrani 
assignee  and  saccessor  of  a  savings'  bank  sued  by  depositor,  l  Wet 
C.  Bep.  877. 

i   860. 

AsniNOED  CoHPiAiNT — new  cause  of  action  barred  in,  50  Od.  SS 
53  Cal.  102:  61  Cal.  150.  But  substituting  real  name  of  flctitioa 
defendant  does  not  change  cause  of  action,  63  CaL  118. 

STTFPi^BicBNTAii  CoHPiiAiXTT  —  docs  uot  prevent  bar  as  to  nei 
parties  in  foreclosure,  58  Cal.  ISO. 

IssTTANCB  of  SUMMONS — cross-rcference  should  be  to  section  40 
Instead  of  406^ 

i  861. 

Absbnce—  of  mortgagor,  not  available  to  subsequent  attachmenl 
creditors,  4  West  C.  Bep.  (S2. 

Bbtubn — 62  Cal.  150. 
§  862. 

Infant— Minor's  suit  for  her  seduction,  not  barred,  3  West  C 
Bep.  683. 

i  866. 

Staybd  bt  Injunction  —  held  not,  as  to  appeal  bond  for  use  and 
occupaUon,  4  West  C.  Bep.  90i 

Statutobt  Pbohibttion— bankruptcyj^perlodof  suspension^) 
not  reckoned,  Hoff  v.  Funkenstein,  54  Cal.  2&  Insolvencv  of  owM 
does  not  postpone  suit  on  mechanic's  lien,  63  Cal.  122.  Clium  agalnfl 
decedent's  estate,  lime  of  bringing  action  suspended  after  allowaocf 
by  administrator  until  rejection  by  Judge,  5  West  G  Bep.  892.  Mlnol 
heir  not  entitled  before  Code  to  sue  for  recovery  of  possessioa  v 
realty,  application  to,  61  Cal.  600. 

i  869. 

CoBPOBATiON  Btockholdebs— 60  CaL  545 ;  64  Cal.  122. 

i  860. 

Wbitten  AcKNOwiiEDQMBNT  —  must  be  direct  and  unqnaJlfl*li 
56  Cal.  374 ;  and  to  creditor  and  not  to  a  stranger,  64  CaL  35& 

Bbnitwal  of  Notb— does  not  renew  mortgage,  Wells  v.  Harttfli 
56  Cal.  342 ;  when  exteuds  time  of  payment,  55  CaL  345. 

?  868. 

Spbcial  Pbocebdino  of  a  Civil  Natubb— may  possibly  co^l^ 
sale  of  realty  in  probate,  65  Cal.  587 ;  and  see  60  CaL  648.  ' 

3  867. 

beal  pabty  in  intkbbst. 

Bbnkficiaby— 61  CaL  333 ;  64  CaL  83^ 
Bonds —of  building  contractor,  60  CaL  681. 
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i  367  (Gontinned). 

OOHFORATIONS  — 61  CaL  61L 

OoTTNTrES — 63  Oal.  409. 

Obakt£ES— I  West  C.  Rep.  255 ;  5  West  C.  Bep.  58a. 

PEOPI.E— 57  CaL  686 ;  63  CaL  409. 

8UBSCBIPTIONS— to  rallroad,  61  Cal.  611. 

PARTIES,  GENERALLY. 

Pbomissoby  NOTE8— 5  West  C.  Rep.  222. 

Aasigmicent  — account,  6  West  C.  Rep.  502.  Agent's  ratification 
rf,  57  CaL  12.  Bank-book,  5  West  C.  Rep.  592.  Contract,  4  West  C. 
Rep.  419.  Judgment,  63  Cal.  646.  Note,  non-negotiable,  5  West  C. 
Elep.  222.    SpUtUng  demands,  34  CaL  578. 

NoTici:  OF  AssioxMBNT— Jones  v.  Chalfant,  55  CaL  505 :  8  West 
C.  Rep.  432 ;  4  West  C.  Rep.  29a 

Pboicdssoby  Notss— 5  West  C.  Rjep.  222. 

§  870. 

Trubtek— 5  West  C.  Rep.  682. 

People— not  made  one  of  the  exceptions,  57  Cal.  586. 

Sepabate  Pbopebty  — 63  CaL  426. 

Bole  Tbabebs— 63  Cal.  426. 

Lxvutg  Sepabate— desertion,  4  West  C.  Rep.  81. 

Personal  Ixjubies  to  Wipe  — limit  of  recovery,  63  Cal.  460;  no 
joinder  of  causes  of  action,  5  West  C.  Rep.  34. 

I  872. 

Guabdian' AD  Litem  — appointment  of,  must  be  averred  In  com- 

Kitnt,  66  Cal.  321.    Infant's  appearance  before,  63  Cal.  664.    Order  for, 
t  part  of  judgment  roll,  64  CaL  602.    Failure  to  show  making  of,  Is 
^regularity  curable  on  motion,  64  Cal.  609. 

Repbesext  the  Infaxt,  etc.  —  but  not  to  contract  for  compen- 
■ation  of  attorney,  63  CaL  86. 

Insane  or  Incompetent  Person— guardian  cul  litem  of,  ap- 
pointed only  when  ward  a  party,  5  West  C.  Rep.  228. 

?878. 

^Infant  Plaintiff  or  Defendant— See  63  Cal.  654  ;  4  West  C* 
Hep.  290. 

Service  of  the  Summons,  (Subd.  2)  —  provision  inapplicable  to 
those  brought  in  as  representatives  or  successors  of  parties  deceased, 
W  Cal.  607. 

\  877. 

^Damages- extent  of.  49  CaL  236  (instead  of  323) ;  66  Cal.  388  ;  67  Cal. 
2):  69  CaL  300  ;  60  Cal.  604  ;  62  CaL  336 ;  63  Cal.  483. 

?  879. 

Section  Cited — 63  Cal.  308. 

^All  Interested  OB  Necessary  Parties  — made  defendants,  57 
CaL  56;  64  CaL  49. 

Tenants  at  Will— 64  CaL  442. 

Trusts- 64  Cal.  442. 
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i  880. 

Wbit  ok  Pohsbssion  —  {  6S4  n  liofltaad  of  682  »>. 
i  881. 

8BCTION  INAPFUCABLB'SS  CaL  180. 
i    882. 

Plaintiffs  Unitbd  ik  IXTKBEST—properlsr  Joined,  60  CaL  OL 
Au.  Partiks  Iktkbkstkd— see  57  CaL  205 ;  6  West  C  Bep.  127. 

Ck>MMON  OB  GBITBRAI.  IlTrXBXST  — 58  CaL  183. 

i  883. 

Pbbsons  Bxykbally  Liablk,  btc. —(printed  note)  58  CaL  99»  M; 
2  West  a  Rep.  292. 

g  884. 

Co-tenant's  Bbpabatk  Suit —35  Cal.  133 ;  68  CaL  258  j 

DiVBBSiOK  OF  Watbb— co-tenant  not  a  necessarsr  party  in  actkm 
for,  61  CaL  250. 

I   886. 

Substitution— of  representatives  or  successors,  Sx  parte  TIb" 
kum,  54  CaL  202 ;  Jordan  v.  Hubert,  54  CaL  260. 

Death— sunrestlon  of,  57  CaL  19.  Of  Joint  maker  of  promlsBory 
note.  42  Cal.  120 ;  58  CaL  305 ;  62  Cal.  496,  502.  Of  obllfiror  on  ofi^ 
bond,  5  West  C.  Bep.  156.    Of  principal  on  bond,  6  West  C.  Bep.  V& 

Appeal  — effect  of  death  or  disability  on,  64  Cal.  81. 

Tbansfeb  of  Intebbst  —  63  CaL  194 ;  64  Cal.  430 ;  5  West  C  BejH  : 
582.  ! 

SuRvrvAi,  OF  Cause  of  Action— false  Imprisonment,  57  CaL  2tt 
Personal  contract,  59  Cal.  44.    Personal  injuries,  10  Pac  C  li.  J.  7wL 

I  886.  I 

INTEBPLEABEB  — 4  CaL  243, 300  (omit  8  CaL  692)  ;  66  CaL  43 ;  S9  CaL 

273 ;  8  West  C.  Bep.  730. 
Amendment  of  18S1— substituted  "  such  "  for  "  the  same  "  before 

words  "  contract "  and  "  property,"  and  added  last  two  sentences  w 

section.    Case  before  such  amendment,  56  Cal.  43 ;  after  such  amend' 

ment,  but  not  governed  by  it,  59  CaL  273. 

§  387. 

Section  Cited  — 58  CaL  355w 

Befobs  the  Tbial— 58  CaL  184 ;  61  CaL  656 ;  63  Cal.  655L 

Intebvention — 63  CaL  382, 431 ;  56  CaL  682 :  67  Cal.  77 ;  68  CaL  M 
374 ;  61  CaL  364  ;  62  Cal.  603 ;  63  Cal.  3, 654;  6  West  C.  Bep.  127.  En- 
forcement of  Judgment  for  State  lands,  not  to  prevent,  57  Cal.  Tt- 
Foreclosure,  instances  of  intervention  in,  58  Cal.  14, 374 ;  by  in**°^ 
against  deceased  mother's  community  property,  63  Cal.  354.  ^7 
mortgagee  of  personal  property,  In  replevin  against  mortgagor 
proper,  63  CaL  S.    Mining  claim,  in  suit  concerning,  61  CaL  364. 

Dismissal  of  Complaint  —  by  Intervener,  56  CaL  582. 

Pleading  of  Intebvenob  —  must  aver  that  he  is  bona  fide  pof 
chaser  If  so  claimed,  62  CaL  6031 
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i  889. 

Tbesh  Parttics— bringing  In,  Sherman  v.  McCarthy,  5  Pac.  O,  L. 
J.  58 ;  1  West  C.  Kep.  866. 

All  Pabtees  Intkbkstkj>—  should  be  brought  In.  1  West  C  Rep. 
M6. 

I  390. 

Bectiok  Iif skbtku  —  by  amendment  of  1B85. 

FiBKS  AKB  FiRSMKX  — See  Pol.  Code,  {{  833&-8345,  and  appendix  to 
same,  pp.  776-770. 

i  892. 

^Two  Counties  —  O'Nell  v.  O'Nell,  64  Cal.  187 ;  60  Cal.  4Q8  •  1  West  C. 
Bep.  473. 

NuiSANCK  —  to  realty,  action  to  abate,  6  West  C.  Rep.  210. 

VENUE  GENERALLY. 

Change  of— 62  Cal.  311. 

i  395. 

County  Whkrk  Defendants  Reside— Changing  place  of  trial 
Wi  61  CaL  215.    Statutory  right  to  such  change,  1  west  C.  Rep.  472. 

^Residence  of  Cobpobation  — 3  West  C.  Rep.  301, 777  ;  4  West  C. 
Hep.  615. 

§  396. 

Motion  — time  of  making,  61  Cal.  73;  63  Cal.  410;  12  Pac.  C.  L.  J. 
218 ;  3  West  C.  Rep.  777.  Cross-motion  for  retention  of  cause,  61  Cal. 
73 ;  and  see  3  West  C.  Rep.  102. 

Affidavit  of  Mebits  —  55  Cal.  4  ;  63  Cal.  500, 553 ;  4  West  C.  Rep. 
219,375,697. 

Bemand— does  not  mean  notice  of  motion,  54  Cal.  407  ;  57  Cal.  348. 
By  all  defendants  served  or  appearing,  4  West  C.  Rep.  375.  Time  for 
making,  4  West  C.  Rep.  219.    Attorney  may  sign,  4  West  C.  Rep.  698. 

I?0T  TUB  Pbofeb  Count  y  —  63  Cal.  500 ;  1  West  C.  Rep.  472. 

i  897. 

Change  of  Venue  —  generally,  62  Cal.  311.  Granting  on  payment 
M  coats,  63  Cal.  410.    Who  should  join  in  motion  for,  56  Cal.  174. 

IfOT  THE  Pbopeb  Count  y  —  57  Cal.  646. 

^Convenience  of  Witnesses  —  56  CaL  592 :  61  Cal.  73  ;  3  West  C. 
»ep.  102. 

Bias  of  Judge— 64  Cal.  299. 

I  898. 

AiCENDMENT  1881  substituted  Superior  Court  for  District.  County, 
J^d  Probate  Courts,  to  which  note  on  superseded  courts  refers.  Be- 
fore such  amendment,  like  constitutional  provision  held  obligatory 
on  judge,  59  Cal.  130. 

Judge  Disqualified  —  means  acting  Judge,  61  Cal.  216. 

'i  405. 

Commencement— generally,  omit  citations  given. 

,  Issuance  of  Summons  —  embraced  before  amendment  1874.    Add : 
WCal.374;29CaL239. 
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;  406. 

Ljbxi<  AMD  Slandxb  Sdtts — security  for  beginning,  see  p.  67Qi 
SUMMONS  GENERALLY. 
Libel  and  Slavdkb — security  for  suit,  see  p.  670. 
SsBVicx  OF— setting  aside,  415  *i  (Instead  of  416  n). 

2  407. 

Contents  of  SumcoNS,  (Subd.  4)  —  use  of  other  terms  than  those 
herein,  authorizes  vacating  of  judgment,  58  CaL  141. 

Subd.  5  — notice  of  application  for  relief  demanded,  59  Cal.  I4t 
(improper  in  breach  of  promise  case). 

Name  of  Plaintiff's  Attobney— indorsement  not  essential,  £ 
West  C.  Rep.  216. 

i  409. 

Lib  Pendens  —  58  CaL  147, 152 ;  61  CaL  48L 

i  410. 

Copy  of  Complaint  — essential,  50  Cal.  473  (In  Justices'  Conrt> 
Smgle,  when  sufficient,  and  see  4  West  C.  Rep.  500. 

A ffidavit  of  Sebvice — of  summons,  415  n.  Must  show  that  per- 
son serving  over  prescribed  age  at  time  of  service,  57  Cal.  855;  flOCaL 
11, 603  ;  64  Cal.  265 :  4  West  C.  Rep.  294.  False  return  of  peraonal  ser- 
vice within  jurisdiction,  ground  for  relief  in  equity  from  jadgment, 
61  Cal.  296. 

Setting  Aside  Sebvice— }  415  n.  instead  of  414  n.). 

SuBDS.  1,  2.  CoBPOBATiONS,  FoBEiGN,  (Subd.  2)— agent,  de^- 
nated  by  corporation,  5  West  C.  Rep.  180 ;  managing  or  business,  o 
West  C.  Rep.  777. 

SiTBD,  3.  MiNOB — Court  wUl  presume  that  minors  served  by  pob; 
licatlon  were  over  fourteen  years  of  age,  Emeric  v.  Alvarado,  1 W^ 
C.  Rep.  706, 746, 747,  reported  64  CaL  528. 

1  412. 

SERVICE  BY  PUBLICATION. 

Affidavit — for,  required  on  amendment  of  certificate  of  purchwe 
Of  school  lands,  64  CaL  229.  Without,  judgment  void,  3  West  C.  Bep. 3n 

Age  of  Minobs- served  by  publication,  presumed  to  be  ov^ 
fourteen.  Emeric  v,  Alvarado,  1  west  C.  Rep.  708,  748, 747,  reported » 
CaL  529. 

?  415. 

Subd.  L    Constable's  Retubn — 59  Cal.  492. 

Subd.  2.  Affidavit  —  must  show  that  affiant  over  age  of  eighteen 
at  time  of  service,  57  CaL  355 ;  60  CaL  11, 603 ;  64  CaL  265 ;  4  WestG 
Rep.  294.  But  need  not  show  that  defendant  served  with  copy  2 
complaint  and  other  defendant  were  residents  of  same  coonty^z 
Cal.  162 ;  4  West  C.  Rep.  500. 

Subs.  4.   Setting  Aside  Sebvice— 2  West  C.  Bep.  2l6w 

2  416. 

COFT  OF  Complaint  — in  Justices'  Courts,  50  Cal.  473. 

Afpeabance— equivalent  to  personal  service,  56  CaL  629. 

Jubisdiction  — not  given  to  municipal  court  of  appeals  by  ▼j>''5 
tary  appearance  of  defendant,  60  Cal.  296.  False  return  of  service  d 
process  within,  61  Cal.  206. 
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i   421. 
GSNBBAX  HUTiBB  OF  PUEADIKG  —  866  57  CaL  618. 

CODE  PLEADING. 

liBABixa  Cases— Haskell  v.  Haskell,  64  CaL  262. 

Facts,  Ai<i.£Oatiok  or—inaUrtcU  only,  63  Cal.  427.    Ultifnate,  not 
probative,  54  Cal.  463,  635;  63  CaL  427 ;  and  see  55  Cal.  318. 

Law,  CoxciiUSioNS  of  — not  to  be  averred,  21  CaL  75 ;  24  Cffl.  602 : 
82  CaL  572  ;  60  Cal.  157. 

I  426. 

SuBD.  2.    Separatx:  Counts —when  permissible,  61  CaL  209. 

COMPLAINT  IN  PARTICULAR  CASES. 

Assignee—  [of  bankrupt,  48  Cal.  450 ;]  or  Insolvent,  63  Cal.  67. 

Bond- 57  CaL  306 ;  60  CaL  348. 

Contract— ^vermcn^  63  CaL  503;  substantial  and  literal,  26  CaL 
294,  302  ;  37  CaL  253 ;  88  CaL  603 ;  55  CaL  123 ;  that  made  in  writing, 
when  implied,  38  Cal.  335  ;  46  CaL  7  ;  51  CaL  210.  Breach,  60  Cal.  348; 
61  CaL  530 ;  63  Cal.  100.  Fraxuis,  statiUe  of,  46  CaL  7.  ImtujgHeiency,  63 
CaL  97.    I*erformancet  of  conditions  precedent,  see  that  head. 

CONVEBSION— 54  CaL  339. 

CoTTNTS— separate,  61  CaL  209.  Withdrawal  of,  63  Cal.  19L  One 
good  count  sumcient,  63  Cal.  352. 

Damages— averring  generally,  omit  1  Cal.  479. 

Demand  —  undertaking  on,  63  CaL  538. 

Ditch — carrying  capacity,  averring,  5  West  C.  Rep.  178. 

Ejectment  — 16  CaL  567 ;  26  CaL  314 ;  30  CaL  300, 564, 565 ;  32  Cal.  190 ; 
S7  CaL  535 ;  60  Cal.  420 ;  63  CaL  319 ;  6  West  C.  Rep.  130. 

Fbaxjd — facts,  setting  forth,  54  CaL  339. 

Guaranty— of  note  to  be  paid  out  of  particular  fund,  5  West  C. 
Rep.  690. 

Indebitatus  Assumpsit- sufficiency  of  count Jn,  65  CaL  2L 

Land — public,  suit  concerning,  60  Cal.  533. 

Mining  Claim— contest,  5  West  C.  Rep.  696. 

Money  had  and  Received— 63  CaL  394. 

Nequoencb—  63  Cal.  18L 

Nuisance— 60  CaL  428. 

Partnership  Suits— 55  Cal.  198. 

Promissory  Note— 63  CaL  302,  367. 

Replevin— 64  CaL  249. 

Sale  — 60  CaL  384. 

Services  — in  procuring  letters,  etc.,  63  CaL  191. 

Slander  op  Title— 60  Cal.  157, 

Stock— see  Mining  Stocks.    Damages  for  refusal  to  transfer, 
raaufficient  allegations,  69  Cal.  136. 

^Trover— Payne  v.  Elliott,  54  CaL  339.    For  stock,  insufficient,  60 
CaLlSd. 

Trust— 64  CaL  442. 

Work  and  Labor — 55  Cal.  644. 
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i  487. 

UNiTiNa  Causes  oi*  Acnom— fraudulent  conveyance,  improper 
combination  of  causes  of  action  coQcernlacr,  55  Cal.  33 ;  61  Cal.  151 ; 
union  of  action  to  set  aside,  and  to  recover  the  land  proper,  3  WestC. 
Rep.  308.  Improper  joinder^  etc,  55  Cal.  33  ;  61  Cal.  151.  Affecting  aU 
parUe*,  61  Cal.  154. 

Coi{SOUDATiNG  ACTIONS — relating  to  same  matter,  50  CaL  531. 

SrBP.  1.    CoNTBACTS  — contract  and  tort  improperly  united,  83 
ChI.  97. 
SuBD.  2.    Bkal  Pbopkbty  —  2  "West  C.  Rep.  725. 

I  430. 

LncTTB— not  too  general.  2  West  C.  Rep.  725. 

SusTAiKKD  —  only  when  defect  appears  on  face  of  complaint,  W 
CaL629. 

SUBD.  1.     No  JUMSDICTION  —  56  Cal.  629. 

SuBD.  2.    Disability  of  PiiAiKTiFF— 61  CaL  151. 

SuBD.  3.    AKOTHiat  Action  Picndiiijg —generally,  58  CaL  270. 

MisJOiNDBR—  of  defendants,  64  Cal.  218  ;  57 Cal.  56 ;  Dlaa  v.  PhflHps* 
Sept.  22, 1881;  60  CaL  531 ;  61  Cal.  151  ;  63  CaL  67 ;  3  West  C.  Rep.  3(» 

SuBD.  5.    Misjoinder  of  Causes  of  Action— 54  CaL  262. 

Subd.  6.  Insufficiency  of  Complaint— 54  CaL  262,  635  ;  57  Cal. 
W9  ;  58  Cal.  8 ;  61  CaL  151 ;  64  Cal.  275, 442. 

SuBD.  7.  Ambiquit  Y,  ETa  —  58  CaL  8 ;  6*  CaL  307  ;  61  CaL  160 ;  « 
CaL  72, 19L 

I   481. 

Bemubbeb  with  Answer  —  answer  after  demurrer  as  waiver, » 
CaL  150. 

I  432. 

Amendment  1880 -substituted  "must"  'or  "to»'  before  w 
served  upon  the  defendants  "  (see  68  Cal.  91),  and  "  ten  days,"  etc., for 
"  such  "  before  "  time  as  the  court  may  direct." 

Served  upon  the  Defendants —58  CaL  91 ;  60  CaL  285  ;  1  Wert 
C.  Rep.  56L    See  8  465  n. 

Amendment  —  to  complaint,  {472 n. 

Amended  Complaint  —  effect  of,  63  CaL  308, 

I  433. 
Objection  by  Answer- 58  CaL  8 ;  60  CaL  405. 

?  434.  _ 

Waiver— a»wi«>«r  to  the  merits  waives  objection  to  process^  caj. 
274;  Insufficient  denials,  objection  must  be  rateed  below,  M  C»l  i«j» 
558;  60  CaL  629;  63  CaL  313 ;  3  West  C.  Rep.  460;  but  see  65  CaL  W 
Ca^s  of  action,  improperly ^vnitlnff,  59  CaL  MS.  OverrulUig^ 
demurrer,  waiver  of  notice  by  requesting,  11  Pac.  C.  L.  Jv^ 
jSSn^hleobJectlons,^  CaL  2^,616:  Joinder , defective orimpr<^' 
59  Cal.  516. 
Non-waiver  —  want  of  sufficient  facts  not  waived,  60  CaL  44L 
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§  487. 

DENIALS. 

Evasive — 61  CaL  824. 

Want  of  Infobmation  ob  Bflikf  — denial  for,  63  CaL  813;  12 
Pac  a  JL.  J.  34L 

Sfbcific— Insufficient  when,  61  CaL  624. 

SuFFiciJfiKCY  OF— 63  CaL  302,  314.  To  suit  on  promissory  note,  61 
CaL  301.  Not  to  be  questioned  for  first  time  in  supreme  court,  see 
1 434,  note  on  waiver. 

NEW  MATTER. 

SPEciAiii.Y  PiiEADiNQ  —  see  55  CaL  94. 

ANSWER  IN  PARTICULAR  CASES. 

Claim  and  Deuvkby— 3  West  C.  Rep.  290. 

BrBCTiiXNT  —  59  CaL  41. 

Pbouissoby  Note— 61  CaL  301 ;  63  CaL  302. 

Replevin — 64  Cal.  249. 

i  488. 

Section  —  matters  not  within,  57  Cal.  646. 

Iw  Pavob  OF  A  Defendant  — and  against  a  plaintifT,  58  CaL  354. 

SuBD.  2.— 64 Cal.  274. 

COUNTER-CLAIM. 

Equitable  Defense- 57  Cal.  41L 

MoBTQAGE— foreclosure  suit,  counter  money  demand,  64  CaL  273, 

Pabties— between  which  allowable,  56  CaL  401 ;  68  CaL  354. 

Unlawful  Detaineb  —  not  in,  63  Cal.  68. 

i  440. 

Cboss-Demands  — on  Judgments,  3  West  C.  Rep.  94;  on  which 
counter-claim  could  have  been  set  up,  3  West  C.  Rep.  107. 

J  442. 

Cboss-Complaint  —  amend,  refusal  to,  Justifies  dismissal,  12  Pac.  C. 
li.  J.  318.  Demurrer  to,  no  prejudicial  error  in  not  disposing  of,  64 
CaL  23.    Designation  of,  56  CaL  311;   58  CaL  313,  330.    Disregarding, 

61  CaL   116.    Ejectment  in,  61  Cal.  238.    Irrelevant,  57   Cal.   646; 

62  CaL  636.  Mechanic's  lien  cases  In,  61  Cal.  349,  364.  Mortgage, 
action  to  have  deed  declared,  counter-claim  for  possession  of  prem- 
ises proper,  64  CaL  513.  Quieting  title,  in  action  for.  55  Cal.  5 ;  68  Cal. 
169.  Requisites  of.  58  Cal.  176, 239.  Sufficiency  of,  56  Cal.  666  ;  67  CaL 
688.   Tax  title  on.  In  foreclosure  suit,  63  CaL  159. 

^443. 

BSMUBBEB  TO  Answeb  — 64  Cal.  23, 249. 

SuBD.  2.  Sustaining  Demubbeb  to  Answeb  — after  so  doing, 
erroneous  to  try  case  as  if  issues  Joined,  64  Cal.  249.  Improperly  done, 
on  ground  of  want  of  sufficient  facts,  64  Cal.  249. 

;  446. 

Vbbified  Complaint  —  and  no  answer,  18  Cal.  416. 
Sufficient  Vebification  of  Answeb— 3  West  C.  Rep.  169. 
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{  446  (OontiniMd). 

TTuvKKiFiicp  Answer — mav  be  stricken  out,  9  CaL  428,  and  iadg- 
ment  grlven  for  plaintiff,  5  West  C.  Bep.  274.  (In  printed  note,  omit 
**  effect  of,"  and  "  18  CaL  416.") 

"Of HIS  OWN  Knowlkdoib**— not  essential,  8  West  C.  Rep.  151; 
and  see  8  West  C.  Bep.  150 ;  "  and  belief,"  snrplusacre,  S7  CaL  200. 

VxBiFXCATioK  BY  Othxb  thak  Pabtt— 68  CaL  40 ;  hy  agent,  00 
CaL37S. 

■BjE-YXBoncATiOK— 50  CaL  48L 

Waivxb  of  VKBiFXCATioir — 62  CaL  51L 

i  447. 
Wbittxn  Inbtbumxxt — setting  forth  copy,  12  Pac  C.  L.  J.  SIL 

i  448. 

<  liossiox  OF  AFFinAViT— denying  execution,  60  CaL  <B9l 
l^KCUTioN  OF  iKSTBumxrr— includes  delivery,  4  West  C  Itep. 

?  452. 

liEBSBAIi  COKSTBUCTIOir—  M  CaL  90. 

i  458 

Stbikino  Out  —  notice  of  motion,  necessity  of,  8  West  G.  Bep. 
15L 

Bhak  akd  Ibbkucvakt  Akswiebs— general  denial,  stzlking  out, 
87  CaJ.  285 ;  68  CaL  187.    Frivolous  answer  unavailing,  62  CaL  8831 

i  454. 

Pbbcxudkd  fbov  GrviN'o  Evidknce— no  prejudicial  error  In 
refusing  to  order  that  party  be,  64  CaL  23. 

Ftrthbb  Accoukt  — if  not  asked,  evidence  cannot  be  excluded, 
C2  CaL  187. 

;  455. 

BsscBiPTiON  —  6  West  C.  Bep.  180, 

I  458. 

Pubadino  Judgmknt,  jbtc. — sr  CaL  891 ;  8  West  a  Bep.  880 ;  6  Wert 
C.  Bep.  16L 

i  456. 

JuDOMKNT  -  "  given  or  made,"  67  CaL  881 ;  60  CaL  4,'51 ;  1  West  C 
Bep.  860. 

i  457. 

CoN-DiTioNs  PaKCBDaaj-T— interpretation  of,  see  Civil  Code,|l»» 
(instead  of  1437). 

g  458. 

FiKDiNO — of  bar  of  statute,  66  C'al.  381. 

Behubbkb  Propkb— only  If  bar  of  statute  appears  on  fsce  w 
complaint,  62  CaL  448 ;  63  CaL  118. 
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I  460. 

C0MPI.AIITT — for  slander  of  title,  Insufficient  averment  that  plaint- 
iff  is  redemptloner,  eo  Cal.  157. 

Appi^ication"  to  Plaintiff  — of  defamatory  matter,  67  CaL  577. 

Vabiance— not  by  proof  that  another  also  libeled,  3  West  C.  Bepi. 

787. 
Umdkbtakino— required  to  begin  action,  see  p.  870. 

i  461. 
LiBEii  Suit  —  bond  to  begin,  see  p.  670. 

g  462. 

Adhissioks  axd  Rkplications  —  57  Cal.  689. 
Dkfeksk  OB  Couktkp-Claim— or  cross-compIalnt,  67  Cal.  889, 

M64. 

Comitlaint,  SuppLBMJCNTAii— 54  Cal.  135 ;  57  Cal.  12 ;  58  CaL  147 : 
»  CaL  639  ;  64  Cal.  166, 177.  -^ 

Aksweb,  Supplemental— 64  Cal.  502 ;  59  Cal.  105 ;  60  CaL  24L 

i  465. 

AmcNDED  Complaint— must  be  served,  {  432 ;  63  Cal.  298,  on  de- 

raoltlng  defendant,  60  CaU  294,  If  it  Is  changed  In  substance,  60  CaL  1  < 

294 ;  4  West  C.  Bep.  221 ;  but  defendant  served  cannot  raise  objection  '* 

AS  to  other  defendants,  68  Cal.  91 ;  and  failure  to  serve  on  defaulting  s 

defendant,  If  not  shown  in  record,  will  not  warrant  reversal  of  Judg-  > 

ment,  1  West  C.  Rep.  66L  ; 

Answicr  Served  too  Late— and  not  In  prescribed  mode,  when         i  J 
not  to  be  stricken  out,  68  Cal.  189.  I  ^ 

Waiver  of  Service- of  alleged  cross-complaint,  after  offer  In  i. 

open  court,  58  CaL  810, 314.  ^ ' 

i  469. 

Lboal  Variance— only  where  party  misled,  3  West  C.  Rep.  623L  |; 

Immaterial  Variance  —  69  Cal.  2L  ' 

i  470. 
Immei>iath  Amendment  —  of  complaint,  when  not  proper,  67  CaL 

5  471.  f. 

Proof,  Failure  of — dismissal  for,  59  CaL  36 ;  generally,  57  CaL  835.         i i  ^ 

Variance— Waiver  of,  60  Cal.  884.  In  action  for  goods  sold  and 
delivered, 6  West  C,  Rep.  427.    Contract  set  up  not  proved,  63  CaL  207. 

i  472. 

Complaint,  Amended  — serving.  56  Cal.  516 ;  58  Cal.  91 ;  60  CaL  817: 
supersedes  original,  33  CaL  497 ;  54  CaL  193 ;  63  Cal.  308 ;  64  Cal.  11, 18 ; 
out  see  2  West  C.  Rep.  740. 

Answer  —  After  Demurrer  Overruled— as  waiver  of  notice. 
58  CaL  97. 

§  478. 
Object  of  Section —satisfied,  11  Pac.  C.  L.  J.  150. 

Legal  Representatives— as  grantee,  64  CaL  429 ;  or  assignee  of 
certificate  of  purchase,  3  West  C  Rep.  800. 
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2  478  (Continned). 

SuBPBXBX,  STC.  —  60  Cal.  484 ;  <t2  CaL  26S.  Excusable  neglect  tt 
CaL  175, 608  ;  61  CaL  860.    Inexcusable  neglect,  61  CaL  292. 

Wtthik  a  Reasokablk  Tncs— not,  Wakelee  v.  Davis,  Feb.  8* 
1881.  After  six  months  too  late  to  thus  impeach  dischai^e  of  ex« 
ecator  for  fraud,  63  CaL  474. 

8ix  MoKTHS  Aftkb  JTn>oifKKT,  KTC. — 51  CaL  292 ;  or  later,  tobj 
bring  action  for  relief  in  equity,  where  false  return  of  service  witiiin 
jurisdiction,  61  CaL  296 ;  or  where  probate  decree  obtained  by  fraud, 
or  without  notice,  3  West  C.  Bep.  210.  But  before  the  six  montlis 
there  is  remedy  by  motion  to  show  that  mortgage  foreclosed  had 
been  satisfied,  and  hence  no  remedy  in  equity,  61  CaL  360 ;  though 
after  the  six  months,  too  late  to  thus  impeach  discharge  of  executor 
for  fraud,  63  Cal.  474,  or  set  aside  distribution,  see  63  CaL  454. 

fiuMifoira— not  served  within  Jurisdiction,  see  61  CaL  296L 

AMENDMENT. 

AirsWKB— 57  CaL  411 ;  60  Cal.  214,  316, 395 ;  64  CaL  14. 

CoMPUOKT— 54  CaL  192 ;  57  CaL  835 ;  60  CaL  317, 879 ;  63  CaL  906 ;  « 
Cal.  443. 

Dbvault.  Opknino— grounds  for.  55  Cal.  359 ;  58  CaL  886.  Motion 
for,  66  Cal.  429, 608 ;  57  CaL  60L  Affidavit  of  merits  on  snch  motion, 
56  CaL  606 ;  61  CaL  268 ;  63  CaL  825. 

DiBCBKTiON— of  court  below  as  to,  54  CaL  562 ;  60  CaL  241,  316;  62 
CaL  619 ;  64  CaL  14. 

Equity,  CoNTBOii  ovkr  Judqmknt  ik— vacating  for  fraud,  61  Csl 
286 ;  62  CaL  514.  BeUef ,  when  none  at  law,  61  CaL  360 ;  1  West  C.  Bep- 
853. 

JunoiOBNT  —  correction  of,  55  Cal.  508  ;  56  CaL  624 ;  57  CaL  40 ;  Sav.  A 
It.  Soc.  V.  Horton.  April  12,  1883 ;  11  Pac.  C.  L.  J.  233.  Amendment  of 
pUOidUnga  after,  60  CaL  379.  Belief  froyn  vacating,  three  years  after 
entry,  too  late,  62  Cal.  514 ;  negligence  of  attorneys  not  ground  for, 
56  CaL  177 ;  not  without  affidavit  of  merits,  63  CaL  324. 

MiSTAKB,  Bblisf  Fbom  —54  CaL  196. 

MoBTGAOE— and  foreclosure,  61  CaL  360. 

Tbbv  of  Coubt— 62  Cal.  502.    After  six  months,  too  late  to  open 
Judgment, 61  CaL  292 ;  or  to  impeach  discharge  of  executor  forfraouj| 
63  CaL  474 ;  but  after  year,  may  bring  action  in  equity,  where  ^ 
return  of  service  within  Jurisdiction,  61  CaL  296. 

Tbbks— allowance  on,  generally,  56  CaL  249. 
2  474. 

Ambndbi)  Accordingly— but  no  re-service  of  complaint  neces-i 
sary,  55  CaL  516.    Such  amendment  does  not  ctiange  the  origiD^ 
cause  of  action,  63  Cal.  118. 

Fictitious  Nakb  Used —57  Cal.  607 ;  see  61  Cal.  644.  But  generri 
appearance  for  defendants  covers  only  those  sued  and  served  br 
proper  names,  where  no  substitution  of  true  names  made,  64  CaL  IM 

§  476. 

iMMATEBiAii  Dbfbct  —  iu  verdict,  63  CaL  88. 

Ebrobs not  Pbkjudiciai.— 57 CaL  619 ;  61  CaL  301 ;  62  CaL tSlt;^ 
CaL  28, 42  (at  p.  44). 
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2  476. 

OvBBBuijKa  DsifURBKR  —  servlce  of  notice  of,  unnecessary  when 
waiyed  by  presence  of  defendant,  68  Cal.  96.  Bule  requiring  notice 
must  be  followed,  where  failure  of  defendant  to  appear,  63  CaL  437. 

^481. 

AmDAvrr— insufficiency  of,  does  not  malce  applicant  liable  for 
niae  imprisonment,  50  Cal.  188. 

2  488. 

Obdbb  of  Abbkst— is  not  process,  hence  need  net  be  issued  in 
name  of  people,  59  CaL  188. 

;  504. 

BiscHABGB— from  Imprisonment  on  execution,  {  1143,  et  acq. 

2  509. 

Bbcovisbv  of  Posskssion  — action  for,  rulings  at  trial,  50  Cal.  659. 
Beizure  by  sheriff  Justified,  if  process  regular  on  Its  face,  though 
tocription  of  property  insufficient,  62  Cal.  124.  Beplevin  lies  for 
coin  sealed  in  a  bag,  63  Cal.  234 ;  but  not  maintainable  for  crops 
nised  by  adverse  header  of  land,  62  Cal.  619.  Sufficient  right  of  pos- 
Magion  of  conditional  buyer  to  sustain  claim  and  delivery  by  party 
daimlng  under  him,  63  CaL  162, 164.  Complaint  alleging  plaintiff  to 
vein  possession  of  the  property,  does  not  state  a  cause  ox  action,  64 
ud.  249.  Answer  denying  plaintifTs  ownership  of  property,  not 
wally  defective,  64  CaL  249.  Prior  judgment  no  defense  to  action 
for  claim  and  delivery,  3  West  C.  Bep.  487. 

I  521. 

Hsai>-:N'oti:— on.p.  179 should  read:  Actions  on  undertaking  (re- 
pealed). 

{  526. 

Injunction  may  bk  Gbakted— against  diversion  of  water,  re- 
quiring removal  of  dam,  3  West  C.  Bep.  677. 

iNJUKcrriON",  ScoPK  and  Function  of  —  subject  to  conditions,  not 
to  be  granted  against  nuisance  from  mining  debris,  4  West  C.  Bep. 
BL  Cloud  on  title,  to  prevent,  55  CaL  166,  and  cases  cited  ;  61  CaL 
824 ;  but  not  where  none  exists,  63  CaL  88. 

Whibbb  Be:mi£DY  at  Law— no  injunction  granted,  as  against  re- 
peated trespasses,  62  Cal.  416.  One  court  agaliut  another,  of  co-ordi- 
nate Jurisdiction,  64  CaL  475. 

SuBDS.  2, 8.  iBBBPABABiiK  Injuby.  —  tunucl  Under  lot,  solvency 
of  defendant  immaterial,  64  CaL  62.  Action  to  restrain  continuing 
trespasses  ridses  equitable  issue,  64  Cal.  472. 

i  527. 

CoMPiiATNT  FOB  INJUNCTION — restraining  execution  sale,  aver- 
ments of,  2  West  C.  Bep.  899 ;  3  West  C.  Bep.  103. 

Pbkuminaby  Injunction  —  discretionary  powers  as  to,  4  West 
D  Bep.  524 

Sbbvicb— ofpreliminary  injunction  on  foreign  corporation,  6 
West  C.  Bep.  179l 


.JLDDfnOKAIi  V0TK8.  -OQ 

i  529. 

Uin>sBTAKnro  ok-  IxJinrcTioN — liability  on,  55  CaL  115.  Fbr  cod 
ael  fees  of  dissolution,  but  not  of  final  adverse  Judcrment,  63  CaLll 
Damages  ln_preventin9  prosecution  of  work  suflSL^ently  proxlnurt 
63  CaL  170.    When  reqidred,  54  CaL  83. 

If  ths  Court  Fikai^y  Dbctdb— not  where  Injunction  dissolvv 
and  case  continued  by  consent,  61  CaL  634.  Action  premature] 
brought  on  bond  where  injunction  dissolved  by  an  interlocntof 
order,  61  Cal.  634  ;  63  Cal.  170 ;  but  not  where  failure  to  amend  on  n 
taining  of  demurrer  to  complaint,  63  Cal.  155. 

LiABiUTY  OF  SuBETiKS— on  boud  giveu  for  continuance  of  n 
straining  order  or  in  lieu  of  former  bond  thereon,  l  West  C.  Bep.  12 

§531. 

SUSFKNDIKO  GEXERAL  AND  ObDENTABY  BUSINESS  OF  A  COBPOBJ 

mox  — not  by  injunction  against  dumping  mining  debris,  4  Weflt< 
Rep.  524,  though  without  notice  to  corporation,  2  West  C.  Bep.  7H; 
West  C.  Bep.  179. 

XKJjTSCTiOTir  Aqaikst  Cobpobatiok— upon   whom   binding. 

West  C.  Bep.  488. 

S538. 

DissoLUTioK,  Oekebally— no  abuse  of  discretion,  63  CaL  28 
Bight  to  criminal  prosecution  not  such  adequate  remedy  at  lawn 
is  ground  for,  63  Cal.  235. 

Dissolution  on  Coicpi.aint  and  Answkb— noabuse  of  diacM' 
tion  in,  63  Cal.  233.    Answer  treated  as  affidavit,  63  CaL  235w 

DissoiiViNO  ON  Affidavits— 54  Cal.  534. 

§  538. 

Continuance  ob  Dissolution— discretion  of  court,  60  CaL  407. 

Staying  Opkbation  — of  injunction  pending  appeal,  Supreme 
Court  has  no  authority  for,  64  CaL  423 ;  nor  is  it  done  by  appeal  it- 
self,  63  Cal.  44. 

Dissolution  not  Bkvkrsbd  —  where  nothing  in  records  to  sfto* 
grounds  for,  1  West  C.  Bep.  484. 

i   587. 

Plaintiff— 8  Cal.  672, 

As  Security  for  the  Satisfaction —6  CaL  281, 

Attachment,  Generally- 64  CaL  329 ;  67  Cal.  481.  Uen  of,K CaL 
173,  564.  Title  through,  does  not  alfect  later  mortgage  on  owelty  « 
partition  for  excess  over  property  attached,  60  Cal.  627. 

Pbopebty  of  Defendant— 57  Cal.  254. 

SuBD.  1.  CoNTBACT  —  as  for  failure  to  pay  for  chattels  pnrchi 
63  CaL  182  ;  but  not  statutory  liability  of  tenant  in  possession  to/ 
closure  purchaser  for  use  and  occupation,  3  West  C.  Bep.  488L 

Express  ob  Implied— see  61  Cal.  644.  Debt  must  be  due,  13 » 
434, 18  CaL  378  ,  and  see  29  Cal.  673. 

For  Direct  Payment  of  Money— 61  CaL  644.    Made  or. 
In  this  State,  65  Cal.  602. 

i  588. 

Affidavit,  Bequisttes  of— "or  If  originally  so  secured," 
struction,  64  Cal.  213 ;  58  CaL  360, 361 ;  64  Cal.  207  (waiver  of  defect). 
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2  538  (Continned). 

•  Sbcuktty  Bbcomino  Vai^uslbbs— not  enon^rli  that  mortgaflr«  to 
OBtlawed,  6S  Cai.  7ft. 

Writ  of  Attachmkbtt— not  an  **  instmxnent "  so  as  to  give  pre- 
cedence over  deed  recorded  after  levy,  65  CaL  664. 

;    {  589. 

Undkrtakino  ox  Attachment  —  repealed  enactment  of  1874, 
see  Goodwin  v.  Buckley,  64  Cal.  295. 

}  540. 

Wbit,  OE^ncsALLY— not  an  "  Instrument "  like  a  deed,  65  Cal.  664. 

Shsbiff,  Dutiks  or— attach  and  safely  keepf  but  not  conduct  a 
testaurant,  see  60  Cal.  477. 

Unbkbtakino  to  Prevent  Attachkent— complaint  on  coun- 
ter4x>nd,  65  Cal.  878 ;  57  CaL  306.  Equivalent  to  one  given  to  release 
attachment.  64  CaL  405 ;  and  allegation  of  latter  sustained  by  pro<^ 
of  former,  1  West  C.  Rep.  SdO,  850.  Action  on,  may  be  sustained, 
although  recovered  only  against  one  of  the  two  defendants  in  the 
attachment  suit,  1  West  C.  Rep.  850. 

i  541. 

AlIj  Other  Property— including  unripe  growing  crop  of  grain, 
rCaL254. 

I  542. 

Levy  of  Attachment  —partner»hip»,  a«  to,  68  CaL  48. 

SuBD.  1.  Real  Property  in  Defendant's  Name '65  CaL  172. 
Description  of  the  property  attached,  4  West  C.  Rep.  428. 

SuBD.  2.  Other  Real  Property— Xevia6f«  interest,  65  CaL  172. 
I^erlir's  fees  due  for  levy  on  each  separate  piece,  6.3  Cal.  302. 

SuBD.  S.  Personal  Property  Manually  Removable— {«tr<- 
able  interest,  in  crops,  57  Cal.  254  ;  2  West  C.  Rep.  743. 

SuBD.  5.  Debts  and  Credits,  Qarnishment  of — owing  at  time 
of  service,  67  CaL  193. 

Othbb  Personal  Property— not  capable  of  manual  delivery, 
87  CaL  254.  House,  if  personal  property,  not  attached  according  to 
section,  11  Pac.  C.  L.  J.  667. 

I  544. 

Garnishment,  Effect  of— at  time  of  service,  etc.,  57  CaL  198. 
No  Privity- 54  CaL  61. 

i  548. 

Sheriff's  Return  —  55  Cal.  172. 

i  548. 

Attachment  and  Sale— of  "right,  title,  and  Interest"  of  de- 
fendant renders  constable  liable  for  conversion,  64  CaL  446. 

S558. 

Prosecutb  any  Undkrtakikq— but  not  a  common-law  bond,  67 
Cal.  157. 

i  554. 

May  Apply  to  the  Court  — but  voluntary  release  by  plaintiff 
does  not  require  sanction  of  court,  64  Cal.  887. 
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1  555. 

Oh  Dkmand— demand  essential  to  recovery  on  nndertakliv  M 
release  attachment,  63  CaL  638  (recUals  In  bond  condosiTe). 

Bs>DKMVint  THK  Attachkd  Pbofkbtt— and  not  a  portioii 
thereof,  58  CaL  342. 

Ukdertakino  to  Bsiaask  ATTAcaicxN'T— conunon-law  bon^ 
87  CaL  167 ;  and  see  S2  CaL  604. 

i  556. 

DrasoiiUnoN— points  of  irregrularity  most  be  specified,  18  Gal.  90: 
68  Oal.  183.  Not  when  undertaking  is  sufficient,  54  CaL  296.  By  v<4iiii* 
tary  insolvency  of  defendant,  67  CaL  961. 

AsvAXTAOK  OF  IbrbouTjAbities — cannot  be  taken  by  other 
attaching  creditors,  64  CaL  296. 

VoiiUKTABY  BBiiBASK— by  plaintiff  does  not  require  sanction  of 
court,  64  CaL  387. 

i   559. 

Obder  Bslbasixo  Attacsmsnt  —  but  sanction  of  conrt  not 
required,  for  voluntary  release  by  plaintiff,  64  Cal.  387. 

i  564. 

Becktveb,  Okkbr ally— appointment  of,  56  Cal.  627  ;  68  OaLSSB; 
60  Cal.  227  ;  no  appointment  by  court  commisdoner,  66  Cal.  627;  no 
appeal  from  order  of  appointment  in  partition  suit,  though  operates 
as  an  injunction,  64  Cal.  622.  Custody  of,  67  CaL  201 ;  68  CaL  3S8;  Mttr 
ter  of  HolUs,  September  20, 188L 

Bbcbnt  Lkaddto  Casbs — 54  CaL  286 ;  and  see  under  subd.  6  n. 

PowKB  OF  Judge — to  appoint  receiver  at  chambers,  60  CaL  227. 

Subd.  2.  Foreclosure  —  67  Cal.623 ;  3  West  C.  Bep.  875.  OondltloB 
of  mortgage,  etc. ,  67  CaL  623.  Beceiver  of  raUroad  not  compellable  by 
mcmdamiu  to  operate  road,  62  Cal.  616. 

Subd.  4.  PBOCEEDiiros  in  Aid  of  Exbcutiok — on  patent  rlglits, 
67  Cal.  620. 

Subd.  6.  Equity  UsAaE~54  CaL  286 ;  55  CaL  458 ;  66  CaL  »:  > 
West  C.  Bep.  31L 

i  565. 

Dissolution — involuntart/t  cross-reference  should  be  to  {  SOS,  Code 
Civ.  Proc.  (Instead  of  802). 

i  566. 

Appointment  of  Beceiveb  at  Chambebs —sustained  by  section, 
00  CaL  227. 

2  567. 
Duties  of  Bbcetveb— transpose  note  from  next  section. 

i  568. 

Functions  of  Becetveb  —when  not  suspended,  58  CaL  SSd 
Discharge  of  Becetveb — without  notice,  57  CaL  201.  i 

Account  by  Becetveb  —objections  to,  2  West  C.  Bep.  140L 

§  577. 
Final  Dbtebicination,  etc.  —  1  West  C.  Bep.  872. 

J 
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i  677  (Continued). 

.  iNTKBiiocuTOBY    Dbcbeb— OT    decretal    order  In    equity,  not 
abolished,  63  CaL  506. 

i  578. 

JuooiTEirrs  FOB  OB  AaAiNST  SoME— and  as  to  trespass,  apportion- 
ing darnafires,  etc.,  see  McCool  v.  Mahoney,  54  Cal.  491.  Beversal  of 
Bppeal  made  by,  on  Joint  tortfeasor,  58  CaL  60a. 

§  679. 

BjEFiarDAirTS  not  Skbved— no  Judgment  against,  54  Cal.  525. 

Sevkbal  Judgment— when  proper.  Several  ItabtlUy,  where, 
though  defendants  Joined,  1  Cal.  168. 

I  680. 
EXTENT  OP  BELIEF. 

Depatji/p,  Judgment  by  — demand  of  complaint  limits  relief,  3 
W^est  C.  Bep.  161. 

JUDOJTENT  Where  Asswkr—  relief  conflned  by  complatntt  55  Cal. 
** ;  50  CaL  20  ;  3  West  C.  Rep.  151 ;  any  relief  covered  by  complaint, 
M  Cal.  326.  Belief  beymul  complaint,  not  shown,  63  Cal.  194  ;  increasing 
«unages,  62  Cal.  66 ;  adding  interest,  63  Cal.  105 ;  answer  as  aiding 
jwjjplaint,  Harden  r.  Ware,  not  reported ;  3  West  C.  Rep.  197 ;  re- 
Biltting  portion  of  excessive  verdict,  when  improper.  61  Csu.  907. 

BELIEF,  GENERALLY. 

pRAYEB  FOB  —  scope  of  general,  57  Cal.  80. 

Specific — revigion  and  refomilng  of  contracts,  55  Cal.  52.  Readsaion 
"contracts,  64  Cal.  161, 189. 

BELIEF  IN  PARTICULAR  CASES  (and  remedies  generaUy). 

Sb£ach  of  Pbomise  of  Mabbiage — 54  Cal.  51, 146. 

CONVEBSION- 54  Cal.  127,  339. 

I>KED  —  reforming,  55  Cal.  52. 

Ejbctmknt  -55  Cal.  98  ;  61  Cal.  221, 238  ;  63  Cal.  320. 

J^AUD  —  54  CaL  339 ;  8  Pac.  C.  L.  J.  1044. 

I^nsN— foreclosing,  54  Cal.  136 ;  56  CaL  481. 

Malicious  Prosecution  — 62  Cal.  611 ;  64  Cal.  284 ;  4  West  C.  Rep. 
** ;  5  West  C.  Rep.  446  ;  6  West  C.  Rep.  160. 

Money  had  and  Received— 60  Cal.  264 ;  5  West  C.  Rep.  879. 

Money  Paid  —  59  Cal.  654. 

Mortgage— 54  CaL  620. 

I*AETNEBSHIP  —  57  Cal.  80. 

I'besfass  to  Land— 5  West  C.  Rep.  881. 

I  681. 

,  Amendment  of  1885— omits  word  "  final "  before  "  submission  "  In 
(ourth  subdivision,  and  adds  sixth  subdivision. 

DISMISSAL  OR  NONSUIT. 

J^ONsuiT— improper,  58  Cal.  382. 

DiSMissAii— by  court,  when  improper,  58  Cal.  8.  As  to  party* 
<>^»8t8  Jurisdiction,  2  West  C.  Rep.  892. 
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2  581  (Oontinaed). 

SuBD.  1.   Br  FiiAnrrmr  Bkfobi>  Tbiaii— thongrh  an  Interrenor, 

86CaLS82. 

"ExcKTTiorra— where  eounter^aifnt  and  decision  that  ft  has  been 
made,  cannot  be  reversed  by  same  coart  eleven  years  later.  S  OaL 
888.  Afflrtnattve  relic/  wughty  3  West  C.  Bep.  483 ;  as  to  meet  balanoe 
on  accountlogr  and  sale  of  real  estate,  2  west  C.  Rep.  215w  When 
erosa-eomplaint,  If  stricken  from  answer,  dismissal  proper,  5  West  C. 
Bep.  220. 

SuBD.  2.    Bt  Conbkm't — no  formal  Jadsrment  needed,  55  CaL  508. 

SuBD.  4.  Abandonmbtn't  at  Triajl— Effect  of  withdrawal  of 
certain  accounts,  63  CaL  19L 

SuBD.  S.  No  RuFFTCiBirr  Cask— failure  of  profvTt  64  CaL  281 ;  O 
CaL  120.    Orounds  of  motion  for  nmxtuiU  specifying,  62  CaL  608. 

JUDOMBNT  £NTBBBD  ACCORDINGLY  —  55  Cal.  108. 

i  685. 

JUDGMENT  BY  DEFAULT. 

DsFAiTLT  Jr DOMBNT,  Gbkkrally — premature,  57  Cal.  501.  Irreg- 
ular where  taken  without  giving  notice  of  overruling  of  demnrrer, 
63  CaL  437. 

SuBi>.  ].  On-  Money  Contract— enfrv  of  defendant  a  defauU,  S 
CaL  25.  Entry  of  defmdt  iudgmenty  generally,  64  Cal.  203 ;  not  proper 
against  one  defendant  if  all  served,  55  Cal.  20,  nor  against  all  if  not 
all  served,  64  Cal.  203. 

JUDGMENT  ON  PLEADINGS. 

Motion  For,  Grounds  or—inmflleieney  of  ctnswer,  55  Cal.  88? ;  * 
CaL  480 ;  62  Cal.  393  ;  64  Cal.  17. 

iBBBGUiiAR— after  verdict  and  Judgment,  60  CaL  480. 

i  590. 

MATBRiAii  Issue— Judgment  reversed  for  failure  to  find  upon,  A 
CaL  361, 862. 

2  598. 

Waiver  of  Juby  Triai.'-57  Cal.  807 ;  60  CaL  865 ;  5  WestC.  Bep.  41 

In  Other  Cases  —  trial  bv  court ;  as  in  an  action  to  restrain  eM- 
tinulng  trespasses  like  debris  deposits,  and  for  damages,  64  Cal.  473; 
and  despite  interposition  of  plea  of  Statute  of  Limitations  to  eo^tf 
action  to  determine  conflictiDg  claims  to  realty,  5  West  C.  Bep.  2Ml 

Equity  Cases  —  equitable  issues  and  defenses,  submission  in  (9s* 
cretion  of  court,  57  Cal.  ffiS.  Finding  of  court  different  from  Jury  de* 
termines  the  fact,  63  Cal.  499.  On  adopting  verdict,  so  far  as  Teeponm* 
to  iBsnes,  court  must  find  on  issues  not  covered,  64  CaL  54.  Ordeiuv 
new  trial  of  issues  submitted,  and  refusing  to  proceed  with  otliert 
sustained,  62  Cal.  43w  Verdict  advisory  to  court,  64  CaL  57 ;  2  West  C 
Bep.  145,  740 ;  8  West  C.  Bep.-  812 ;  5  West  C.  Bep.  888. 

§  594. 

DEiiAY  OF  TRiAii— by  court  when  permissible,  8  West  CL  Bep.M. 

Want  of  Prosecution,  Dismissai,  fob— vacation  of  such  tf>" 
mtwnl  Bfwtalned  on  appeal  unless  abuse  of  discretion, 63  CaL  81.  Oos- 
dltlonal  denial  of  mouon  for,  sustained,  63  CaL  88& 
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i  595. 

CX)NTINXJANCK. 

Ajtidavits — malerUUity  of  evidence,  65  Cal.  49.    Due  diligence,  fM 
GaL49.   Expected  evidence,  bo  Cal.4». 

Pleadfn-gs  —  unless  totally  defective,  Insufficiency  ought  not  to  be 
considered  on  motion  for  postponement,  61  CaL  118. 

2  607. 

CONDUCT  OP  TRIAL. 

BuuNQ—  requiring,  64  Cal.  94. 

§  608. 

QuESTioKS  OF  Fact— Jury  exclusive  judges  of,  59  Cal.  300. 

Charge  to  Jury— /act,  on  question*  of,  64  Cal.  151.  628  ;  55  Cal.  296. 
(^onttdered  as  a  ti;Aote,  neld  not  erroneous,  63  Cal.  66, 62. 

INSTRUCTIONS,  GENERALLY. 

Abstkact  —  Improper,  58  Cal.  30. 

All— to  be  considered,  55  Cal.  202 ;  62  Cal.  164. 

OoKTBADicTOBY  — or  inconsistent,  55  Cal.  12;  58  Cal.  27  ;  5  West  O. 
Hep.  885. 

I>lSR£eARi>ii70— 58  CaL  30. 

Bbboksous  —  54  Cal.  266, 628 ;  55  Cal.  204, 207»  400 ;  62  Cal.  44a  , 

^AGT,  oir  Qt7X»tions  OF— fraud,  54  Cal.  628  ;  55  Cal.  239. 

Pboper  —  54  Cal.  442  ;  65  Cal.  9, 46. 

KKEBTmON  Unnbckssary— 63  Cal.  156, 

Vague— 55  Cal.  12. 

1  609. 

SPECIAL  INSTRUCTIONS. 

ASKiKo  — 54  Cal.  442. 

Hypothetical— properly  refused,  64  Cal.  449. 

Bbtusal  of — proper,  55  Cal.  185 ;  64  Cal.  449  ;  curing,  64  Cal.  396, 418. 

\  616. 

Jury  Discharged- without  verdict,  plaintiff  must  pay  fees,  4 
^estC.Rep.218. 

2  619. 

Section  Cited— 4  West  C.  Rep.  638. 

Court,  Power  of— 62  Cal.  66. 

Surplxtsage— In  referring  to  matters  not  In  issue,  62  Cal.  285.    Va- 
<^^uQg  verdict  for  immaterial  defect  improper,  63  Cal.  33. 

;  624. 

VsRDicT,  Scope  of— uncertain  verdict,  66  CaL  522. 

Conclusiveness  of  Verdict  — on  appeal.  If  any  evidence  to 
VftRantit,62CaL171. 

I  625. 

^xkeraii  Vebdict— inconsistent  with  special,  disregarded,  n 
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{  6S5  (Continued). 

•  BpBCiAii  Verdict  —  special  finding^  effect  on  general  verdict,  SB 
GU.  29.  In  equity  case,  advisory  to  the  court,  see  1 992.  note  on 
equity  cases. 

i  626. 

Amount  of  Rbcovkry— too  Indefinitely  stated,  Watson  v.  Da- 
mon, M  Cal.  278.    Sufficient  If  ascertainable  from  pleadings,  61  Cal. 

lis. 

i  627. 

Verdict  in  Replevin— referee's  finding,  56  Cal.  460.  Cannot 
find  verdict  for  half  of  catUe  detained,  4  West  C.  Bep.  638. 

Must  Find  the  Value— 62  Cal.  66. 

If  so  Instructed— 2  West  C.  Rep.  886 

g  631. 

Trial  by  Jurt — in  divorce  case,  right  guaranteed  by  constitotion 
inapplicable,  64  Cal.  296L 

Waiver  of  Jury  Trial— Sherman  v.  McCarthy  is  reported  in 
bank,  S7  Cal.  607 ;  where  trial  actually  begun  without  Jury,  5  West  C. 
Bep.  46. 

Sued.  1.  Failure  to  Appear  at  Trial— 60  Cal.  365  (not  where 
case  Improperly  placed  on  equity  calendar 

i  682. 

Written  Decision  Filed  —  equity  in,  11  Pac.  C.  L.  J.  631.  I%W9 
daySf  formerly  twenty,  and  so  improperly  Indexed  on  page  711, u>^ 
there  placed  under  {  633. 

§  688. 

Section  Generally— separately  stated,  55  CaL  28. 

Conclusions  of  Law— may  be  changed  at  any  time  before  entry 
of  judgment,  62  Cal.  1.  Clerical  error  In,  4  West  C.  Bep.  613.  Finding 
as  to  cruelty  In  divorce,  held  merely  conclusion  of  law^62  Cal.fm- 
Unnecessary  and  Immaterial  statement  in,  not  ground  for  ordering 
new  trial,  6  West  C.  Bep.  159.  When  and  when  not  construed  m 
findings  of  fact,  63  Cal.  316.  Cannot  be  regarded  as  finding  of  f^t,  64 
CaL  290. 

FINDINGS. 

Absence  — of,  54  Cal.  254,  416,  565 ;  61  Cal.  615 ;  62  Cal.  536 ;  6S  CaL 
36, 113, 155 ;  6  West  C.  Bep.  127, 158 ;  and  see  55  Cal.  197. 

Additional— 60  Cal.  399. 

Amendinq  —  new  findings  not  proper  on  motion  for,  5  West  C. 
Bep.  206. 

Argument  in— 1  West  C.  Bep.  863. 

Construction  of— 58  Cal.  303. 

Conclusiveness  —  on  appeal  from  order  granting  new  trial,  fi2 
Cal.  343,  515. 

Contradictory— 55  CaL  94 ;  57  CaL  319 ;  59  Cal.  620 ;  64  CaL  47,  fil 
6  West  C.  Bep  877. 

Deficient— 55  Cal.  71. 

Ejectment  —  In,  67  Cal.  144,  635 ;  68  Cal.  67 ;  69  CaL  307 ;  60  CaL  Itt 
414,436,623. 


673  g  A]>DinOXAL  K0TE8. 

I  688  (Oontinaed). 

BviDKsrci:— acralnst,  SB  Cal.  97,  Sll,  318^  Sustaining,  M  CaL  865 ;  88 
Gal.  215;  57  Cal.  435, 5(» ;  68  CaL  61, 87, 279 ;  68  CaL  148, 160, 807, 513,  820 ; 

60  CaL  98,  161, 804,  840,  861, 414, 424,  666,  689;  61  CaL  886  (and  see  61  CaL 
455),  52t,  617 ;  62  Cal.  337 ;  63  Cal.  143, 405, 494  ;  64  Gal.  57, 529 ;  6  West  a 
Bep.  58. 

ExcEPTiOK-  TO  —  55  CaL  31. 

Fui^— OOCal.  644. 

Genbbal  —  not  too,  58  Cal.  184. 

Ikmatbbiai* — 6  West  C.  Bep.  161. 

Ikfkkkncidb— of  foot,  cannot  be  drawn  from,  2  West  C.  Rep.  144. 

iNBUFFiciKNT  -  66  Cal.  197, 544  ;  56  Cal.  15 ;  57  Cal.  337 ;  59  Cal.  535. 
828 ;  60  Cal.  361 ;  2  West  C.  Rep.  37L 

Issues  — within,  54  Cal.  339, 626 ;  55  Cal.  316, 319 ;  58  Cal.  197  .  50  Cal. 
tt3(8ee  62  Cal.  150);  62  Cal.  154;  1  West  C.  Bep.  122.  Covering,  54 
S^  128. 558  ;  55  Cal.  70;  68  CaL  197  ;  SO  CaL  535  ;  60  Cal.  340,414,436. 623  ; 

61  CaL  860,  623  :  62  Cal.  150, 160, 176  ;  63  CaL  352,  537 ;  64  CaL  377 ;  4  West 
C.  Rep.  588  ;  5  West  C.  Rep  878 ;  6  West  C.  Rep.  158. 

^  JUDOJCENT,  Must  Suppobt  —  54  Cal.  379, 601 ;  57  CaL  227, 236, 284 ;  i8 
Cal.  578 ;  62  Cal.  176 ;  63  Cal.  162,  352 ;  &1  Cal.  166, 178. 

PaoBATB  Pbocebdinos— In,  55  Cal.  574. 

I^OBATivB  Facts  —  stating,  57  Cal.  180 ;  60  Cal.  436. 

BsQUESTiif  G  —  57  Cal.  538. 

Rbspondixo— to  material  issues,  57  CaL  417  ;  Roediug  v,  Perasso- 
February  21, 188L 

SiQNiNa  —  57  CaL  625. 

SuFFJcncNcry  —  54  Cal.  390;  55  Cal.  109  :  56  Cal.  217  ;  57  Cal.  9, 136,  305, 
«5, 617, 644  ;  58  CaL  152,  181 ;  59  Cal.  1, 143.  569 ;  80  Cal.  375,  376  ;  5  West 
C  Rep.  80. 

Tbst  —  of  sufficiency,  special  verdict  as,  67  CaL  539 ;  64  Cal.  529l 

-,pLTiMATifi  Facts  — staling,  56  Cal.  18, 381 ;  57  Cal.  180  ;  63  Cal.  315, 
316  ;i  West  C.  Rep.  863. 

I  634. 

■Pwdinci  WAiVKn  — non-waiver  must  appear,  54  Cal.  600.  When 
Presumption  cannot  arise,  2  West  C.  Rep.  371. 

i  635. 

SEK-57Cal.537. 

i  686. 

IssuB  OF  Law— Judgment  on  demurrer  overruled  or  sustained,  68 
^.  9 ;  when  a  bar,  58  CaL  18, 20  ;  58  Cal.  452. 

i  639. 

SuBDs.  1, 2.    Account  —  57  Cal.  W3. 

i  643. 

Kbpobt  —account,  as  to,  57  Cal.  643. 

i  646. 

I>«FiNiTioir  IN  Skction  —  cIted  57  Cal.  289. 


ADDmOKAL  KOTES.  67311 

{  646  (Gontinned). 
Exceptions. 

ABSxzrca:  ov— prevents  review  of  errors,  61  CaL  fiZSw 

.  Appkliatb  Court — first  raising  objections  in,  63  CaL  241 ;  64  GaL 
108,881. 

BvTDBKCis,  OBJBCTIOI7  TO  —  immotertcUt  6i  Cal.  471 ;  6  CaL  41,  4i3L 
Motion  to  atrUee  out,  55  Cal.  46.    Et^eelion,  of,  55  Cal.  647. 

Party— not  concerned,  taken  by,  58  Cal.  94. 

Bpeciftc,  Must  bb— admission  or  rejection  of  evidence,  to,54  Csl> 
127;  55  CaL  645  :  66  Cal.  161 ;  61  Cal.  404,  at  p.  405 ;  charge,  to,  see  55 
Cal.  46 ;  62  CaL  612 ;  8  Pac.  C.  L.  J.  497 ;  to  insufficiency  of  evkleiice, 
absent,  61  CaL  83L 

Txiix  OF  DscisiON  —  taking  at,  56  Cal.  161, 171. 

i  647. 

DBCisioire  Dekmsd  Excbptbd  TO—mnendment  to  pUadmOtBS 
mpplementary  answer,  may  be  embodied  in  bill  of  exceptions, BFac 
ex.  J.  781 ;  case  in  bank,  60  Cal.  240.  IrUerloetdory  order  or  deeUton, 
here  recognized  as  existing  under  Code,  63  Cal.  509. 

.  BuBSBCtUENT  Bkduction  TO  WRITING — requisite,  57  CaL  24S. 

i  648. 

No  PARTicuiiAR  Form— of  exception  required,  57  Cal  68, 143. 

SpiBcnmsa  PxRTicuiiARS  —  of  Insufficiency  of  evidence,  54  CaL  127, 
889 ;  57  CaL  239. 

2  649. 

At  Timb  ov  Dbcision— may  be  presented,  57  CaL  503. 
I  650. 

At  a  Trial — covers  decision  on  motion  to  set  aside  default.  S7  CaL 
806 ;  but  not  exceptions  taken  after  trial  and  judgment,  61  CaL  255. 

Bnx  of  Excbptioks- proper  on  appeal  from  probate  order 
directing  a  conveyance  of  real  estate,  61  Cal.  161, 163^ 

FuRTHBR  Timb  —  64  Cal.  52sr;  2  West  C.  Rep.  882. 

Ekgrossmbnt  — stipulation  concerning,  binding,  60  CaL  319. 

Pbbsxntmbxt  — to  judge  who  heard  or  tried  case,  see  58  CaL  62. 
Too  late,  57  CaL  504. 

Timb  for  SETTiiEMBKT— SO  CaL  435 ;  57  CaL  42, 504  ;  89  Cal.  273^ 

Cbrtificatb  of  Jui>aB — 55  Cal.  381 ;  56  Cal.  466 ;  60  CaL  279.  Bedt- 
fng  agreement  of  attorneys,  5  West  C.  Bep.  79.  Judge  shooid  settle, 
though  bill  of  exceptions  called  statement  on  appeal,  60  CaL  279. 

Beqitibitb  of  Bill  of  Exceptions  —  cross-reference  should  be 
to  {  6S9  (instead  of  1 259).  Statement  on  motion  for  new  trial  and  Wu 
of  exceptions  may  oe  incorporated  in  one  paper,  5  West  C  Bep.  6M> 

i  652. 

Petition — granted,  62  CaL  186. 

§  658. 

Order  or  Bulbs — 58  Cal.  62. 

Statement  on  Appeal— after  motion  for  new  trial.  Is  to  b«5^ 
tied  by  judge  who  denied  the  motion,  not  by  predecessor  who  tiw< 
the  case,  5  West  C.  Bep.  857, 447. 


STd-i  AODinOKAL  NOTES. 

I  656. 

ISfvw  Triai.— Is  reexamination  of  facts,  see  66  Cal.  17.  Of  iasnes 
sabmltted  to  Jury  may  be  ordered  before  others  disposed  of,  82  Cal. 
431   Is  mode  of  vacating  findings  In  equity  case,  63  Cal.  600. 

AjfterTbjaJj  AND  Decisiox  —  else  premature,  27  Cal.  376;  86  CaL' 
488 :  1  West  C.  Rep.  467  (by  referee).  Dlstlng  ulshed  from  mistrial  or  n« 
trial  as  to  defendant  In  regard  to  whom,  no  verdict  rendered,  61  Cal.  60K. 

i  667. 

Vkkdict  Vacated— but  where  no  verdict  rendered,  there  Is 
merely  a  mistrial,  or  no  trial,  as  to  him,  61  Cal.  605. 

HEW  TRIAL. 

CoiTEXiCT  OF  EviDKNCK— effect  of,  3  West  C.  Rep.  525. 

DiscBKTioN' —  extensive,  hence  abuse  of,  alone  causes  interfexw 
ence,  19  Cal  606  ;  55  CaL  49 ;  58  Cal.  909 ;  63  Cal.  243,  310 ;  In  other  mat- 
ters, 37  CaL  282  ;  54  Cal.  534 ;  57  CaL  80. 

Obj>£:b  for  —  57  CaL  12 ;  made  on  terms,  57  Cal.  301 ;  50  CaL  312. 

GROUNDS  FOR  NEW  TRIAL. 

SlTBD.  1.     IRBEQULAKITY  IN   PROCEKDIXGS  —  o/  COUVL  54   CaL  liML 

171 ;  63  CaL  24L 

SuBD.  2.  Misconduct  of  Jv^y— what  constttiUes,  61  CaL  188;  4 
West  C.  Rep.  349.    ImpectcMng  verdict^  57  CaL  639. 

SiTBD.  3.  SxjTtrBiST&—'WJiat  conttitutes,  54  CaL  198;  62  Cal.  343;  I 
West  C.  Rep.  454.  Not  absence  of  attorney,  19  Cal.  113, 605  ;  47  CaL 
B19 ;  3  West  C.  Rep.  445.  Belief  exhausted,  55  Cal.  49  ;  56  Cal.  470.  In- 
stance  where  new  trial  properly  denied,  61  Cal.  £6. 

SUBD.  4.     NEWIiY-DlSCOVEBKD  EVTDENCl! —  df f/|7C?lC6,prOOf  of ,  SB 

Cal.  475  ;  62  Cal.  262 ;  63  Cal.  57.    CumvlaUve,  not  merely,162  CaL  164 ;  4 
West  C.  Rep.  432.    Too  late  for  trial,  62  Cal.  280. 

BuBD.  5.  ExcKssiVB  Damagks  —  Beyond  those  claimed,  62  Cal.  6& 
Fauian  w  prejudice,  54  CaL  418 ;  61  CaL  605  ;  62  CaL  164.  Damages  too 
tmall,  61  Cal.  605. 

Damaoes  in  Various  Cases— ejectment,  63  Cal.  43. 

SuBD.  6.  Insufficient  Evidence— *w6*</en«aJ  conflict,  no  inter- 
ference, 54  Cal.  98, 118,  390,  442,  480.  626  ;  55  Cal.  9,  21,  30, 109,  257,  349 ;  38 
CaL  477, 632  ;  57  Cal.  ^68, 366,  357,  530;  58  CaL  62.  336.  Other  decision, 
fimdity  of,  decision  of  fact  only,  2  West  C.  Rep.  900  ;  findings  of  court* 
56  CaL  495.  Supportirw  evidence,  sufficiency  of,  56  Cal.  641 ;  58  Cal.  11 ; 
59  CaL  57 ;  utter  tnsumclency,  62  Cal.  171  (alone  prevents  conclusive- 
ness of  verdict) ;  63  CaL  82  (insufiicient  evidence  in  mining  clafm 
contest).  AbvLse  ofdUcretitm  requisite,  12  Cal.  240 ;  33  Cal.  522 ;  55  CaL 
407, 420 ;  £7  CaL  337. 

Against  Law— 66  CaL  18,  495 ;  57  Cal.  15;  61  CaL  605 ;  5  West  a 
Rep.  SOS  ;  and  evidence,  62  Cal.  66. 

SuBD.  7.  Errors  in  Law— evidence,  admission  or  rejection  of,  M 
CaL  207, 282, 442, 509 ;  55  Cal.  9,67,  79, 91, 185  ;  63 CaL  68  (allowing  lead- 
ing question  not) ;  5  West  C.  Rep.  895.  Instructions  as  to,  54  Cal.  151, 
266,  278,  398,  442,  628 ;  55  Cal.  186,  201,  204,  207.  Findings,  54  Cal.  IW. 
Various  particulars,  Sherman  v.  McCarthy,  In  bank,  57  CaL  567 
Prejudicial,  must  be,  54  Cal.  394, 398, 418, 639 ;  55  CaL  9, 46 ;  63  CaL  50 ;  4 
West  C.  Rep.  624. 

i  658. 

Affedavtts— must  be  made  upon.  If  for  cause  in  subdivisions 
named  in  section,  61  CaL  605 ;  63  Cal.  233. 


oI"declalon,"iee  4»  Cal.  Ui  llnsuod  ot  SOS), 
■meuitmeat  at  mi,  m  CuL  UO. 


We3l<J.Rep.U£    IFofHT, I U Cal. liO.    Zn^tltnaancIierT'Inoo/nuKri. 

CBL 168) :  S  WeW  C.  B«I>.  n.  iimefor,t:a^iUaol  linm.S!  Caisa: 
pnauUBia  before  Hllni  at  AndiDgi  iuidju<l«iiient,  S  West  C.  B«p.  99; 
or  tieforfl  equltr  fladtn^  adapted,  £  west  O.  Rep.  8B0.  iJpidTulfjv 
noiindi.UCaLm  Vocadw  iieetslo'i, need  not  notUyinaUDiibiMt 
Cal.  M.  jVoMng  ^HfiDf  matlon.lUCal.SK.  O^jecflon  to inonl or. pre- 
tnoiption  asaluac,  wbEn  Brsc  r^aed  In  appellaie  cuurt,  S3  CaL  SO. 

DicsiGHATisa  GttOlTSM— and  basis  of  motion,  Bl  Cal.  Ke. 

SpBcinnso  P*HricnL*nB— MCal.  IH.MS.  sm;  MCaLMTi  »C»L 
Itt!;  W  CiiL  303 :  SI  CaL  afi,  OB ;  aa  CaL  aai  241  n  WmI  c.  Sep.  US;  i 
West  C,  Ben.  ih.  Full  enougli  for  comprehanBlon  by  court,  MMa 
■Ucule.  SI  dal.  Z4S. 

lequlrite,  see  sa  CaL  zn. 

BtTBI>.&  Statbheht  — notice  DfnettlEmenl.  84  Cal.  £11 ;  time  for 
PtsBsrliic  BDd  BervlDg  draft,  98  Ual.  «IM ;  □miaBlan  of  s^rrlce  as  to  one 
patty  not  eronnd  to  dtamlsa  appeal,  4  WebC  v.  Uep.  4X  ;  lodse's  ce^ 
Uflcate.m  CaL  431;  83  Cal.  417:  tlmp  for  flllns,  s  Wcat  cTaep.  nS 
(exceeded);  B  Waste.  Bep.  68a  (before  fliing  do™  not  become  part  of 
record,  so  can  be  Etrtcken  nut) ;  specifying  puticnUrs,  83  CaL  iM : 
amendment.  wh«n  allowable^  CaL  a    Referring  to  report*r'H  nolM 


Rep.ew.    FremalureortHr<m,9eB*W^BtC.  ■Rff.&L    jAraKnalM 

M  C^  ^t™WpPe'^to"«"'ip'»'''  on  appeal  of 'such  denial  or  (W 
missal,  15  CaL  42  j  81  CaL  IM  i  no  renewal  after  Bucb  dlsmlna],  II 


a  49  Cal.  684  !  W  Cal.  BOS.  'judge's  M'tSjteJd.,  ie«  « 
. _...    JjKiHvi  on  appeal, HtalamenteBHcntlal  in.STCil. 

{668. 


Oerlc  acia  mlDlslsriallr  In 


^nsk  ADDmoiTAL  Mons. 

2  664  (Continued). 

JTJDGliBNT    OENEBAIiLT. 

Acnoir  oh —mil  tiel  record,  good  defense,  4  West  C.  Rep.  60O. 

Attack  on— 66  CaL  626w 

EBBOirBors— not  subject  to  collateral  attack,  88  Cal.  428  ;  89  Cal^ 
SOI ;  M  CaL  626 ;  as  to  some  defendants,  61  Cal.  166. 

TkBTAX.— 1  West  C.  Rep.  872  ;  fi  West  C.  Rep.  277. 

FoKK,  QUBSTION  AS  TO —54  CaL  605. 

Hap — or  other  paper,  mere  reference  to.  Insufficient,  64  Cal.  520. 

Referkm'Cx— to  map  or  other  paper.  Insufficient  in,  64  CaL  620. 

SsTTiKO  OFF — 55  CaL  105. 

Action  to  Rkcovsb  Possiesbiox,  xtc.  —  points  for  jury  to  weigh, 
56  CaL  640. 

DxFENDANT  Cr>AiMS  A  Rktvbx  Tubbkfob— as  by  amendment  to 
answer,  56  Cal.  453w 

i  667. 

Rbplevin  Judomskt— form  of,  should  be  in  alternative.il  Pac. 
C  L.  J.  602  :  63  Cal.  552 ;  for  plaintiff,  61  Cal.  640 ;  62  Cal.  66 ;  5  West  C, 
Rep.  754;  ^*for  the  possession,"  61  CaL  640,  643;  "or,"  63  CaL  552; 
**■  the  value,"  62  Cal.  66 ;  1  West  C.  Rep.  850 ;  and  complaint  maj  be 
amended  to  show  increased  value,  1  west  C.  Rep.  360.  For  dcxend- 
ant,  directing  return  of  property,  56  Cal.  453 ;  no  excuse  for  plaintiff 
that  property  destroyed  by  act  of  God,  as  by  death  of  cattle,  61  Cal. 
82 ;  wrong-doer  cannot  acquire  privilege  of  restorlna  a  particular 
article  or  paying  its  value,  2  West  C.  Rep.  885 :  value  or  special  inter- 
est, when  recoverable,  55  Cal.  149 ;  damages  for  detention  for  with- 
holding, 48  CaL  164 ;  54  CaL  192;  60  CaL  639 ;  63  CaL  374. 

i  670. 

JuDGMBKT  'Roi^ij—cttnended  atuwer,  neither  order  granting  leave 
to  file  nor  proof  of  service  required  to  be  entered  on  Judgment  roll, 
66  CaL  491, 482. 

SuBD.  L  Whkbk  no  Answkr  —  both  part  of  judgtnent  roll,  66 
Cal.  25. 

SuBD.  2.  Othbb  Casss  —  report  of  referee,  54  Cal.  542.  Exceptiong, 
61  Cal.  163.  Change  of  parties  does  not  mean  appointment  of  guardian 
ad  litem  for  Infant,  64  Cal.  629 ;  4  West  C.  Rep.  695w  Copy  ofjudmnerU, 
55  CaL  43. 

I   671. 

DocKETiNo  Judgment  —  time  of,  61  CaL  282, 286.  Execution  may 
issue  without,  61  CaL  147. 

JiTDGMSNT  Lien— to  wJuU  fUtachet,  when  not  to  homestead,  61 
CaL  287.  Two  years  duration,  61  CaL  287.  J*roof  of,  not  by  parol,  61 
CaL  282, 287. 

§  676. 

Satisfaction  of  Judgment— «»ifry  of,  without  notice  to  creditor, 
may  be  set  aside,  54  CaL  578  ;  may  be  ordered  in  favor  of  sureties  on 
appeal  bond,  see  60  Cal.  621.  Parties  empowered  to  give,  not  co-plaint- 
iff, if  whole  judgment  not  paid,  61  CaL  1.  Of  foreclosure  of  mort- 
gage, may  be  treated  as  equitable  assignment  of  mortgage,  2  West  C. 
Bep.  126 ;  except  as  against  botia  fide  purchasers  of  premises,  61  CaL 
360.   When  no  relief  In  equity,  on  ground  of,  61  CaL  Wk 


pA«IV  —  tn  whose  tuTnrJiiilsniPiiC  la  giTea.M  Cal.  183, 

Stav  nF  ExHCUTioN"  — when  Improper,  M  Cal.  6*7;  prooeedlnn 


II  Pac.  UI.  V.  lOB  ;  descrlpllon  In  udniplalutsunnlent  fur,  SWfslC 
Bep.  IW.  Writ  ofwalnlmiw,,  M  CaL  4% ;  U  Cal.  139 ;  £  West  C,  Sfv- 
mortgagee  of  crops  may  te,  61  oil.  isi 


I  ssa, 

I  6B0. 

EXEMPTIONS. 


S4CaLlM:  81  CaL '.30;  habitually  aacna  hia  livlns,  M  Cft).  «W ;  K  01 

j  691. 


OTSni  ADDinOHAL  NOTM.  . 

{  698. 

Want  op  Notick— a^Tgrleved  party  does  not  mean  purchaset- 
iMt  party  to  the  execution,  63  CaL  ol7. 

Publicity  of  Balk— 58  CaL  45£L 
I  694. 

PuBCHASKB— judgment  creditor  as,  of  partnership  interest,  8  West 
C.Kep.(Bd. 

Bbal  Pbofkbty— sale  in  gross,  54  CaL  U6;  2  West  C.  Bep.  770 ; 
8ee57CaL6«t. 

JuDOMEM-T  Dkbtob— must  direct  order  of  sale,  57  CaL  8 ;  which 
sheriff  must  follow,  67  CaL  643. 

1  700. 

PuRCHAsisR  AT  Sals — obtaius  rights  of  Judgment  debtor,  58  CaL 
875 ;  59  CaL  470. 

§  701. 

Rkdemftiok— effect  of.  55  Cal.  531.    Alleging  right  of,  in  com* 
plaint  for  slander  of  title,  60  CaL  157. 

SuBD.  1.  JuBOMKNT  Debtob,  ktc  — 4  West  C.  Rep.  433 ;  on  re- 
demption by,  effect  of  sale  is  terminated,  4  West  C.  Bep.  433. 

SUBSBQCTKNT  LiIEH  — 58  CaL  57. 

2  702. 
Bi£D£KPTiOKKB  —65  CaL  531. 

WiTHnr  Six  Months— including  whole  of  last  day,  61  CaL  332. 
2  708. 

Sheriff's  T>1£XD  — effect  of,  as  estoppel,  61  Cal.  147;  by  relation 
from  attachment,  55  Cal.  174.  RedtcUs  in,  55  Cal.  5.  Title  acquired  by, 
relates  back  to  date  of  judgment,  not  of  levy,  3  West  C.  Bep.  445. 
Where  no  entry  of  judgment,  execution  issuable  and  sheriff's  deed 
vaUd,  61  Cal.  145. 

i  707. 

Rents  Fbom  Tenant  in  Possession— statutory  liability  for,  not 
founded  on  contract,  and  hence  not  ground  for  attachment,  3  West 
C.  Rep.  196. 

§  709. 
SuBBOOATiON — see  64  CaL  854. 

ni7. 

Person- questionable  whether  this  covers  an  officer  of  the  law 
holding  property  of  a  Judgment  debtor  under  an  execution,  61  Cal. 
433,  at  p.  435. 

i  719. 

Ordeb  to  Apply  Property  —  56  Cal.  265 ;  disobedience  is  con- 
tempt, 64  CaL  343. 

Person,  Corporation,  etc.— doubtful  if  applies  to  constable 
levying  execution,  61  Cal.  433,  at  p.  435. 

AxTTHORiziNa  Action  — no  more  stringent  course  proper,  55  Cal 
SOL;  56  CaL  265 ;  61  CaL  433. 

PoRBiDDiNO  Transfer,  etc— but  no  authority  to  order  sale  oi 
property  and  payment  of  proceeds  into  court,  61  Cal.  483,  at  p.  435. 
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2  726. 

FOBKCLOftURB   OF    MORTGAGK,    OKB   ACTION   OXLY  >- HaxdOl  V. 

Ware,  not  reported ;  Ould  v.  Stoddard,  54  Cal.  613.  Not  on  note  un* 
leas  security  valueless,  63  CaL  3eR;  nor  against  mortfraCTor's  suocesaor 
by  purchase,  assuming  the  mortgage  and  re-conveying  where  mort' 
gage  barred  by  limitation,  64  CaL  355, 362.  Sale  of  premises  primarv 
fund  for  debt,  3  West  O.  Rep.  619.  May  Include  demand  for  annul- 
ment of  release  of  mortgage,  6  West  C.  Rep.  696. 

Died  of  Trust— does  not  require  foreclosure,  54  CaL  296 ;  S7  CaL 
480;  60 Cal.  360;  10 Pac.  C.  L.  J.  795. 

EKFORCKifKNT  OF  MoRTOAOE  —scope  ofoetton,  complaint  amended 
for  mistake  in  description,  60  Cal.  294 ;  not  amended  for  mistake  long 
known  to  plaintiff,  60  Cal.  379  ;  notice  of  election  in  writing  to  treat 
principeU  as  due,  need  not  be  averred,  60  Cal.  299 ;  suflBcieut  allegation 
on  information  and  belief  that  mortgagor's  grantee  agreed  to  satisfy 
mortgage,  4  West  C.  Rep.  500.    Answer,  sufficiency  of  ,63  Cal.  313L    I'or 

ftirehcue  money t  fraud  without  eviction  insufficient  defense,  60  Cal.  213^ 
'raud  may  be  set  up  where  corporation  nominal  puty,  64  CaL  196. 

JuDOViSNT  OF  FoRECLOSUBB— decree,  form  and  scope  of,  57  CaL 
8 ;  61  Cal.  558, 601 ;  should  be  without  prejudice  to  claim  under  tax 
title,  63  CaL  159  ;  need  not  contain  directions  to  docket  Judgment  for 
deficiency,  11  Pac.  C.  L.  J.  244 ;  directing  sale  of  different  estate  from 
that  mortgaged,  1  West  C.  Rep.  852 ;  4  West  C  Rep.  63L  Default  on, 
10  Pac.  C.  L.  J.  778.  Effect  of,  59  Cal.  178.  Partition^  mortgage  given 
on,  60  Cal.  627.  Premature  foreclontret  58  Cal.  6.  Separate  parcels, 
where  mortgage  is  on,  4  West  C.  Rep.  108.  J>eed  after,  title  relates 
back  to  date  of  mortgage,  64  Cal.  96.  j)e»cription  in,  following  mort- 
gage and  complaint,  insufficient,  64  Cal.  449.  8ati.<tfaetion  of,  on 
record,  may  be  treated  as  equitable  assignment  of  mortgage,  2  west 
C.  Rep.  126,  except  as  against  l>ona  fide  purchasers  of  premises,  2 
West  C.  Rep.  128.  When  no  relief  in  equity  on  ground  of,  61  Cal.  360l 
Credit  in,  implied  promise  to  pay  when  improperly  made  so  as  to  be 
a  virtue:  advance,  1  West  C.  Rep.  575 ;  2  west  C.  Rep.  144.  I'ravdu- 
lent  conspiracy  does  not  prevent ,  it  mortgagee  not  a  party  thereto, 
8  West  C.  Rep.  805. 

Balk  of  Encumbbrkd  Pbopsbty— of  unincluded,  exempt,  per- 
sonal property,  see  11  Pac.  C.  L.  J.  222.  No  stay  of,  pendln^r  appeal 
by  subsequent  purchaser  in  possession  from  mortgagor,  64  CaL  3»0. 
Rights  of  buyer  of  certificates  of  purchase  of  swamp  lands,  5  West  C 
Rep.  182.  Application  for  rellex  from,  within  reasonable  time  re- 
quired, 5  West  C.  Rep.  37  ;  and  see  61  CaL  360. 

Amount  Dub  to  Plaintiff— cwcertoininfir,  63  Cal.  194.  Counsel 
fees,  generally,  omit  citation  of  48  Cal.  494,  and  add :  55  Cal.  379 ;  62 
Cal.  502 ;  cover  fees  for  prosecuting  appeal  to  Supreme  Court,  61  CaL 
363 ;  fixed  by  court,  55  CaL  51 ;  62  Cal.  380 ;  stipulated  formerly,  60 
Cal.  215.  Insuratice,  59  Cal.  539.  Interest,  61  CaL  862.  Taxes,  tender 
of,  11  Pac.  C.  L.  J.  169.  Where  mortgage  for  licO^iUHes,  mortgra^ree  had 
incurred  or  might  incur,  3  West  C.  Rep.  43L 

JUDOKSNT  FOR  Dkficibncy— personal  liability,  55  CaL  15.  JAen, 
58  CaL  57. 

Partirs- 58  Cal.  147.  Heirs  of  mortgagor  not  necessary  parties 
to  foreclosure  against  his  executor  or  administrator,  3  West  C.  Rep. 
195,  affirming,  I  West  C.  Rep.  125,  and  11  Pac.  C.  L.  J.  408.  Children 
of  deceased  mother  necessary  parties  to  foreclosure  of  mortgage  of 
community  property  by  surviving  father,  63  Cal.  554.  Misjoinder  of 
plaintiffs.  1  West  C.  Rep.  575.  Substitution  of,  63  Cal.  194.  Owner 
of  legal  title  (or  equity  of  redemption)  is  necessary  party,  8  West 
C  Rep.  610.    Corporation  as  merely  nominal  party,  64  CaL  198. 
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ICORTOAOK  Oknkbally— merger,  50  Cal.  497.  Rlgbto  and  llabiU- 
tiea  of  grantee  of  mortgagor,  assuming  mortgage,  12  Pac.  C.  L.  J. 

i  728. 

Dkbt  xot  all  Dux— 62  Cal.  496,  S02. 

i  781. 

KuiSAKCB  — enjoining,  63  Cal.  403 ;  54  Cal.  532;  63  Cal.  481 :  4  West 
C.  Rep.  511  (mlnlusr  debris) ;  abating,  62  Cal.  b3S  ;  8  West  C.  Aep.  154. 
Ck>mplaint  for  public,  must  show  special  damage,  60  CaL  4^ 

§  782. 

W^ASTK—  3  West  C.  Bep.  760, 770. 

Tenant  in  Comkok  —  excavation  and  removal  of  cinnabar  from 
a  quicksilver  mine,  or  the  cutting  of  timber  trees  used  In  working 
th.e  mine,  does  not  constitute  waste  against  co-tenant  hereunder, 
64  CaL  134. 

§  788. 

DiooiNO  UP  Fbuit  Tbkes— 3  West  C.  Rep.  769, 770. 

Co-TKNAKT  CuTTuro  TiKBBB  Tbbks— in  Working  cinnabar  mine, 
64  CaL  134. 

i  788. 

Section  Fully  Conbidbbed— 6  West  C.  Rep.  150. 

Action  to  Quiet  Title  — since  Code  otherwise,  6  West  C.  Rep. 
150  ;  generally,  66  CaL  242  ;  68  Cal.  8, 168  ;  bH  Cal.  4S»  (to  ditch).  Par- 
ties and  evidence,  see  \i  :«<0,  381, 384  ;  59  Cal.  612.  Helief  for  plaintiff 
and  defendant,  6  West  C.  Rep.  ISO.  Action  in  nature  of,  as  to  mining 
claim,  59  Cal.  614.  Sufficient  complaint  to,  2  West  C.  Rep.  831.  Judg- 
ment may  provide  for  restitution  of  premises,  5  West  C.  Rep.  46. 
Basement  by  ditch  over  another's  laud  as  defense,  5  West  C.  Rep. 
154. 

i  740. 

Tebmination  of  Right —63  Cal.  319. 

Damages— generally  in  ejectment,  63  CaL  43. 

"EiJ-BCTiiJEiHT —maintainable  by  lessees  after  expiration  of  term,  63 
CaL  319 ;  and  see  64  CaL  i:i.  By  cn-Unant,  2  West  C.  Rep.  903.  NonmU 
properly  denied,  63  Cal.  306.  Judgment  does  not  affect  those  dis- 
missed as  parties  though  in  adverse  possession,  60  Cal.  613.  After- 
acquired  title  not  affected  by  Judgment,  64  Cal.  364,  unless  set  up  by 
supplemental  pleadings,  12  Pac.  C.  L.  J.  114.  Wfio  niay  be  evicted 
uiider  Judgment  In,  64  Cal.  450.  Wife  of  defendant  may  be  evicted,  1 
West  C.  Bep.  475.    Liet  against  United  States  officer  holding  for 

5:ovemment,  61  Cal.  221 ;  and  against  vendee  of  land,  failing  to  per- 
orm  agreement,  or  to  surrender,  64  Cal.  14,  18.  Effect  of  failtare  to 
find  upon  Issue  of  damages,  etc.,  62  CaL  160.  Hvklence  of  possession 
under  deeds,  63  CaL  379. 

§  741. 

Damagesfob  Withholding- rents  and  profits  not  recoverable 
by  plaintiff  for  time  of  acquiescence  in  possession  of  defendant,  3  West 
C.  Rep.  428. 
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?  744. 

OoKVKYANCK  Dekicbd  Mobtoaoe -r  deed  anparerUly  aUolute,  bo 
construed,  61  Cal.  333 ;  proof,  61  Cal.  333 ;  64  Cal.  ^ ;  test,  55  Cat  332; 
iudgment  in  ejectment  on.  where  treated  as  mortgrage,  5  West  G. 
Rep.  8M.  Contrary  eongtnietiont  when,  see  59  Cal.  486.  J)eed  of  trutt^ 
no  foreclosure  of,  M  Cal.  288 ;  57  CaL  480 ;  60  Cal.  soa 

i  748. 

Actions  Rbspecttng  MiKixo  Claims— Insufficiency  of  evidence 
to  support  findings,  63  Cal.  82. 

MiNiKO  Customs,  Rctles,  etc.  —55  Cal.  257  ;  60  Cal.  631.  Regula- 
tions not  In  conflict  with  laws  of  this  State  or  of  the  United  States,  60 
Cal.  631. 

i  752. 

Section  Inapplicable —to  mining  right,  1  West  C.  Rep.  855. 

Partition  of  Mexican  Gbant  —  64  CaL  494,  S29. 

Action  fob  Partition  —  no  appeal  from  order  appointing  receiver 
in,  though  operating  as  an  injunction.  64  CaL  529.  Admimfble  evi- 
dence in  rebuttal,  4  west  C.  Rep.  702. 

Tenants  in  Common— seeking  partition,  etc.,  58  Cal.  S92 ;  S  West 
O.  Rep.  401.  Mortgage  on  owelty  of  partition,  after  attachment,  60 
Cal.  627. 

Pabol  Pabtition— 56  Cal.  80. 

g  758. 
Complaint  in  Pabtition  —  55  Cal.  80. 

§  768. 
Answeb  in  Pabtition  — 55  Cal.  60. 

i  760. 

Shabbs,  etc.,  of  Obiqinal  Co-tenants— and  of  all  the  parties, 
64  Cal.  529. 

i  768. 

Alleged  in  the  Complaint  —  59  CaL  282. 

Pabtition  Cannot  be  Made,  etc.  —  59  Cal.  262. 

Obdeb  fob  Pabtition  —  review  oft  appeal,  50  CaL  532  (order  modi- 
fying Interlocutory  decree  not  appealable). 

i  766. 

Judgment  of  Pabtition —scope  of,  53  Cal.  383 ;  66  Cal.  489 ;  bind- 
ing effect  of,  58  CaL  159 ;  appeal  from  parties  notified  on,  61  Cal.  465. 

§  802. 
Quo  Wabbanto —omit  from  note  all  after  first  line. 

i  808. 

Pbbson- Includes  assumed  municipal  corporation,  5  West  C.  Rep* 
124. 

Office  —  not  of  police  Justice  of  city  of  San  Jose,  2  West  C.  Rep. 
894. 

Remedy  for  Usubpation  of  Office- certiomW  improper, 54 CaL 
319. 

WuMncHiBK— usurpation  of,  proceedings  In  nature  of  quo  warranto 
for ;  alleged  corporation  a  necessary  party  in,  64  C-al.  49. 


173  q  ADDITIOXAIi  KOTE8. 

i  832. 

SUBD.   7.      CONTRACTKD    TO    PKBFOBX    AX    OBI.TOATION',  ETC.— 5 

We&t  C.  Kep.  527,  .'528. 
i  838. 

liBGAUTY  OF  TaX,  ETC.,  INVOLVED  —66  CaL  147. 

I  849. 

Service:  OF  Summons— ^renerallv.  Constubles.  Sid  C&l.  491.  Age  of 
itoetUy-one  years,  eighteen  in  San  Francisco,  see  Wtats.  l«76-76,  p.  855. 
Copy  of  complcUnt,  essential,  58  CaL  473.    Seturnedt  63  Cal.  464, 46& 

§  861. 

Liberate  Constbuction  of  Plea  dings  —  No  particular  form 
requisite.  56  Cal.  525. 

I  853. 

Complaint  —  In  Justices'  Courts,  when  sufficient,  57  Cal.  5. 

I  871. 

_  Proof  of  Service  of  Summons  —sufficient  to  authorize  default, 
»Cal.  49a 

I  900. 

No  LiiEN— unless  abstract  flled  and  recorded,  58  CaL  L 

I  904. 
£xsci7TE  THE  WRIT  —  constable's  deed,  see  56  CaL  524. 

I  925. 
Pecuuab  and  Limited  Jurisdiction— 63  Cal.  464. 

I  932. 

PtNE,  Forfeiture,  or  Penalty  —  no  Jurisdiction  where  action  not 
to  recover,  56  Cal.  148. 

I  933. 

.  Police  Court  Proceedings—  no  transfer  to  former  District  Court, 
56  CaL  148. 

I  936. 

27oT  Otherwise— 54  CaL  519 ;  see  61  CaL  194. 

I  938. 

Any  Party  Aggrieved  —  4  West  C.  Kep.  526;  any  party,  59  CaL 
» ;  a«;grrieved,  56  CaL  135, 625. 

i  939. 

Appeals  —  combining,  improper,  61  Cal.  194, 195. 

SuBD.  1.  Final  Judgment  —condemning  land,  when  not,  59  Cal. 
W;  consent  by,  63  CaL  160;  default  by  — appellate  supervision  — 
»Ppeal  lies  from  default  judgment  without  proper  proof  of  service, 
W  Cal.  11 ;  definition,  54  Cal.  505  ;  50  Cal.  556 ;  63  Cal.  186  (order  for  Judg- 
nvent  is  not) ;  5  West  C.  Rep.  277  ;  irregular,  correction  or  modiflca* 
tion  of,  see  63  Cal.  310 ;  new  trial,  order  refusing,  and  Judgment, 
uouble  appeal,  63  CaL  384;  new  trial,  order  refusing  sustained,  and 
Appeal  dismissed  where  application  prematurely  made  before  filing 
of  referee's  report,  56  CaL  487 ;  new  trial,  after  order  granting,  appeal 
^m  Judgment,  62  CaL  559 ;  order  substituting  party  is  not,  64  Cal.  21L 
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Ids  iulcrloculorr  decree  not  appealable,  SJ  CaL  eai 

Noh-Appe*l*blb  Obbebb— TTOtetiect  onfw  <mni>r>eal  /nm  )«*■ 
mmt,  demuiTBCoii,  W  Cal.  819.  Iffa  reviewable,  coQlempt,  see )  1E2."  I 
detault,  order  retuslng  ui  set  uiMe.  «T  Oil.  sm ;  emlneal  damilft 
order  deojlns  motion  to  lec  aalde  flnsl  order  of  coDdeniiuUiin,i 
West  C.  Rep.  te ;  motion  lor  new  litai  o(  a  motion,  order  denj1iir,f 
CaL  4M :  vvMie  prerloDB  appesUbJe  order,  on  motion  to.ti'*- 

m. 
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before  luillceor  appeal  alven.BWeBt  C.  Hep,  fcs;  but  coinp««  " 
CaL  Glfl ;  wltbln  UMTtlmlted  lot  appeal,  but  see  eonlra.  bS  &I- "^ 
Inejfeelaal  mpeal.  not  Co  be  dlsmtased,  a  CaL  KM.  ^Tm  "^„Sj 
(rom'judgment,  MCaL»l;  but  seneially,  one  nmlertaklng  for  Mtl> 

UijDEHTAicrsooN- Appkal— Hn6U«!/Dn,MCai.  its;  S7C»L1S1,i» 
ff(aiuproc«k«np*,  when,  M  CuL  183;  M  CaL47i 

Chdebtakihos  OENSRAi.r.v  —  (lotuilu,  bond /or  deed,  nxl>ii'i'"'i 
1o,UCU.443;cnmlDal<;a«,MCaL«H.  &<niHa,llablllb-o'.<<>^'°*°' 
to  fix,  i  Weat  C  Sep.  sBz. 
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I  942. 

OoKSTTTCTioNAUTT  oj*  BxcTiox — nothing  in  point  qnestlonlng, 
B7CaL232. 

TTNBKBTAXiNe  TO  Staf  Exbcution— 54  Cal.  498. 

Jtjdgicknt  Affxrioed  —Judgment  or  any  part  thereof,  56  Cal.  187. 

On  Motion  of  thb  "R^bposbkst  —  notice,  immaterial  error  in 
pying,  56  Cal.  157 ;  unnecessary  or  presumed,  60  Cal.  617 

Agahtst  thb  Subbtiss— but  not  against  one  of  the  sureties  only, 
BCaL282. 

I  946. 

Vbie  aitd  OCX7UPATIOX  OF  THS  Propkrty  —  recovery  although 
premises  conveyed  to  another,  5  West  C  Rep.  582. 

HoRTOAOEB  Prkmises  —  Undertaking  for  payment  of  deficiency 
by  one  in  possession  of  the  premises,  64  Cal.  960. 

i  946. 

.  AppBAii  IS  Pkrfbcteo— court  may  vacate  approval  of  undertak- 
ing, 5  West  C.  Rep.  597. 

Stat  of  Frocskdikqs— 62  Cal.  543.  Where  another  action  pend- 
ing, 57  Cal.  247. 427.  Appeal  from  judgment  does  not  stop  new  trial 
proceeding,  60  Cal.  10.  Appeal  from  order  revoking  probate  does 
not  prevent  appointment  of  special  administrator,  3  west  C.  Rep. 
157. 

Pbocekdino  on  any  Other  Matter,  etc.  —62  CaL  544 ;  8  Pac.  C. 
It.  J.  1004.  Not  to  make  an  order  for  alimony  which  therefore  is  not 
within  Jurisdiction  of  Supreme  Court,  60  Cal.  626. 

^  948. 

Justification  of  Sureties  —  effect  of  failure,  54  Cal.  311,  493. 
Before  court,  to  cure  objection,  61  Cal.  337. 

I  949. 

Stay  of  Proceeding— 54  Cal.  183.  InJunstion  not  suspended,  7 
Cal.  132 ;  63  Cal.  44 :  and  see  64  Cal.  423.  (300  bond  on  appeal  stays  the 
execution  of  a  Judgment  foreclosing  a  mortgage  of  personal  prop- 
erty, 64  Cal.  232.  -•         *- 

Change  of  Place  of  Triai<  —  see  5  West  C.  Rep.  753. 

i  950. 

Papers  on  Appeai.  From  Judgment —54  Cal.  211.  Nonsuit  when 
not  reviewed,  60  Cal.  239.  Statement  or  bill  of  exceptions  should  not 
consist  of  reporter's  notes  written  out  in  long  hand,  49  Cal.  584 ;  50 
GaL  502 ;  62  Cal.  290. 

Transcript  — filed  too  late,  despite  leave  given  afterwards,  60  Cal. 
KB.    One  for  several  distinct  appeals,  61  Cal.  195. 

;  951. 

Record  on  Appeai<  From  Orders  —  56  Cal.  173 ;  57  Cal.  634  ;  61  Cal. 
195. 

Copy  of  Judgment  —  appeal  from,  5  West  C.  Rep.  272. 

Papers  Used  on  the  Hearing  — in  the  court  below,  clerks 
erroneous  certificate  not  conclusive,  58  Cal.  617 ;  and  his  certificate 
(Hsregarded  when  beyond  his  functions,  60  Cal.  228.  If  not  identified 
as  such,  appeal  must  be  affirmed,  63  Cal.  232 ;  4  West  C.  Rep.  22L 
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i  958. 

Ordsras  to  NBwTRiAii— record  on  appeal  from,  54  GaL542;tt 
Cal.  418, 478. 

i  958. 

CKRTrFiCATB  —  54  Cal.  275 ;  txndertakinfir  filed,  57  CaL  140. 

§  954. 

Bbquibiti;  Papers  not  Furntshed  — dt«m<Mr<{  fort  54  CaL  238^ 
521  (and  see  57  Cal.  138  ;  59  Cal.  320) ;  60  Cal.  254 ;  bnt  held  better  prac- 
tice to  refuse  to  tiear  appeal  as  not  pending,  63  CaL  884. 

i  955. 
Effsct  of  Dismissal— 54  Cal.  821. 

g  966. 

Rbvisw  on  Afpkai.— 54  CaL  542, 616 ;  55  CaL  197.    - 
Intkrmediatk  Ordkrs  —  non-appealable,  63  CaL  479. 
AFPiGAUiBUB:  Ordkr  —  not  reviewed,  56  CaL  10. 

i  967. 

Modified— 55  CaL  49 ;  63  CaL  495. 

Bestitutiox  —  return  of  costs  received,  64  CaL  57, 5SL 

Apfbal  for  DKLAYf— instance,  59  Cal.  21 ;  damages  as  penaltTjM 
CaL  637  ;  such  damages  only  where  delay  shown,  56  Cal.  469 ;  62  CiL 
181 ;  percentage  awarded,  54  Cal.  589 ;  60  CaL  411 ;  62  CaL  617. 

i  958. 

Rkmittitur— recalling,  57  Cal.  147;  69  Cal.  285;  withdrawal  de- 
nied for  laches,  58  Cal.  355 ;  premi^ture,  1  West  C.  Rep.  770l 

i   959. 

Head-note- on  page  334:  substitute  "superior"  for  "county" 
courts. 

i  968. 

Sections  963-966— in  effect  March  26, 1880. 

SiTBD.  2.  Appeal  From  Orders—  not  order  denying  motion  for 
default,  62  CaL  614  (removal  of  guardian^ 

Spectai.  Order  Made  After  PinaIj  Judgment— Schaefer  r. 
French  Sav.  &  L.  Soc.  Feb.  23, 1881 ;  4  West  C.  Rep.  385. 

Intkbi/OCUTOby  Judomknt  in  Partition  Suit— 56  Cal.  ift 

SuBD.  3.  AppEAiii  From  Probate  Decisions— setting  awrt 
homestead,  64  Cal.  223 ;  settling  account,  63  Cal.  473 ;  order  directing 
or  refusing  to  direct  conveyance  of  real  estate  in  specific  perform- 
ance of  decedent's  contract  (J  1595.  et  seq.)  ;  61  CaL  161.  JVon-aflPM*' 
able  orders^  55  Cal.  210 ;  56  CaL  206,  408 ;  60  Cal.  233,  412 ;  62  CaL  «Il 
Order  of  distribution  not  appealable  by  executor  as  such,  3  Wert  t. 
Rep.  49 ;  4  West  C.  Rep.  52». 

i  965. 
OfficiaIi  Bond  of  Executor,  etc.— 61  Cal.  Iff" 

§  974. 
Section  in  Effect— March  26, 1880. 

Before  Section  Enacted  —  Superior  Court  had  Jurtodictloii  o' 
such  appeals^  60  CaL  305. 
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2  974  (Continned). 

A.PPEAX.  From  Judomkn-t  —  consent  Judgment  not  appealable,  8 
West  C.  Rep.  522. 

At  antt  Tnri!  Within  Thibty  Days,  etc.  —  order  or  time  of  fil- 
ing notice  within  such  period  Immaterial,  88  Cal.  177. 

NoTicB  OF  Appeal— service  on  adverse  party  necessary  to  give 
lurlsdictlon,  60  Cal.  .%3 :  order  or  time  of  serving  or  filing  within  the 
thirty  days  Immaterial,  58  Cal.  177. 

i  976. 

Section  in  Effect— March  28, 1880. 

8TATKMENT  ON  APPEAL  —  not  necessary  where  Judgment  against 
plaintiff  on  setting  aside  service  of  summons,  59  Cal.  474. 

i  976. 

^Tbied  Anew— amendment  of  pleadings  permissible,  8  West  C* 
Bep.  490. 

I  977. 

^Obrtified  Copy  of  Docket  — may  dispense  with  statement,  69 
Cal.  474. 

i  978. 

TJndertakino  on  Appeal— sufficiency  is  Jurisdictional,  and  er- 
roneous dismissal  for  insufficiency  must  be  annulled  by  certiorori 
before  mandamus  lies  to  compel  hearing,  5  West  C.  Bep.  128.  Sub- 
VtituUon  of  new  for  insufficient  bond,  61  Cal.  837. 

.  Time  for  FiLiNa— any  time  within  thirty  days  prescribed  by 
|W4,58CaL177. 

AuotTNT  —  appeal  not  ineffectual  if  sum  more  or  less  than  that 
Ptescrlbed,  58  Cal.  519.  Or  if  a  *tay  ofproceedtngt  be  claimed—  "  or  " 
means  "  and  " — 56  Cal.  83 ;  3  West  C.  Kep.  194. 

SuBBTiss— excepting  to,  61  Cal.  337. 
i  980. 

All  Orders  Affectino  the  Judgment— appealable  from,  may 
ue  reviewed ;  but  in  equitable  action  for  relief  from  the  Judgment, 
Appellate  court  will  presume  that  order  denying  motion  to  set  aside 
execution  sale  of  land  was  properly  made,  1  West  C.  Rep.  853. 

New  Trial -59  Cal.  474, 662 ;  63  Cal.  435 ;  8  Pac.  C.  L.  J.  676. 

„  Conduct  of  Trial— amendment  to  pleadings,  62  Cal.  203 ;  8  West 
C.  Rep.  490 

T'ailure  to  Prosecitte  on  Appeal  — not  reviewable  on  eev 
ttorori,  6  West  C.  Rep.  285. 

i  997. 

Judgment  for  the  Sum  —  but  offer  must  specify  in  what  sum 
judgment  will  be  allowed  for  State,  and  in  what  sum  for  county 
taxes,  and  compromise  for  gross  sum  unauthorized,  61  Cal.  253, 258. 

I  1008. 

Order— nunc  pro  tunc,  transferring  cause,  does  not  give  Jurisdic- 
uOQ  to  local  court  of  appeals,  60  Cal.  301.  No  prohibition  of  fnterloc- 
tttory  decree  or  decretal  order  in  equity,  63  Cal.  508. 

.HoTiON— leave  to  renew  may  be  given  after  denial  and  at  cham- 
bers, 63  CaL  442. 
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2  1005. 

MonoM,  NoncK  or— order  made  without  notice,  M  Gal.  619 
Kecessary  for  strikinff  oat  ansv/er  as  sham  and  irrelevant,  servioi 
brmail,|iaUL 

-  DiSTAN CK— omit  citation  of,  2S  CaL  112 ;  see  {  lOlS  n. 

i  1010. 

NOTTCSS  Must  bk  ix  Wjutinq— but  this  requirement  xoay  b< 
waived,  fi8CaL96L 

I   1011. 

Vioi^kTiOK  OP  RBQUiBKmcNTS  OF  SKCTioK~ln  servico  of  answa 
does  not  Justify  striking  It  out,  68  Cal.  U8. 

i  1012. 

Pebson  ICakiko  ths  Skbvick— attorney  must  mail  at  place  oi 
his  residence  or  office,  86  CaL  184 ;  61  CaL  465 ;  63  CaL  121. 

Rbbidk  or  Havk  Thkib  Officbb — in  different  places,  else  service 
by  mail  improper,  61  CaL  606. 

BBGULAB  COlOCUKICATIOir  BY  MAIIi— 80  Cal.  184. 

;  1018. 

COICPABK— {1005b 

DiSTAKCX— 23  CaL  152. 

Proof  of  Srryicb  by  Mail— 85  CaL  184 ;  61  CaL  461 ;  82  CaL  6 ;  61 
CaL12L 

Adysrsb  Party— 2  West  C.  Rep.  8Z8. 

I   1014. 

Apfkarakcb— answer  as,  56  Cal.  629 ;  to  quash  summons,  etc.,  A 
CaL47ab 

Affkarakcb  by  Attorkiey— sufficient  where  one  of  defendants 
not  served  with  sununons,  56  CaL  1. 

I  1015. 

Attorxby— disbarred  when,  omit  citation  of  People  v.  PearsoUt 
5  Pac  C.  L.  J.  537. 

PaFXRS  to  BRDTO  Hue  INTO  COKTSMPT  —  63  CaL  580L 

i   1016. 

Any  Papkb  TO  Brino  a  Party  into  Contbicft— 63  CaL  Bd 
But  otherwise  where  officers  of  corporation  conceal  themselves  to 
avoid  service,  2  West  C.  Rep.  738. 

I  1021. 

COMFBNSATioN  OF  Attornbys— Rctiou  for  servlces,  61  CaL  237; 
60  Cal.  311 ;  evidence  of  other  attorneys  not  conclusive  on  court.  61 
CaL  281 :  guardian  ad  lUem^  for,  63  CaL  86  (compensation  fixed  vf 


court) ;  mjunction  bond,  as  damages  on,  63  CaL  53 ;  libel.  In,  65  CaL 
554  ;  lien  for,  limited,  see  60  CaL  241;  partners,  as,  63  CaL  51  (payment 
to  one  member  of  Arm  sufficient). 

SBTTI.K1CBNT  OF  Casb— behind  back  of  attorney,  not  favored  and 
must  be  promptly  pleaded,  8  Pac  C.  L.  J.  781 ;  see  case  In  bank,  w 
CaL  248. 

Costs  akd  DiSBCRsmaBNTS — libel  and  slander,  65  CaL  654. 


178  ir  ADDmoNAii  notsb, 

2  1082. 

VroTsr  A  JuBomarT  in  His  Favob— and  not  otherwise,  3  West  O. 
Itep.ei9. 

8irBi>.  8l  Moxkt  OB  Damagks— damages,  64  Cal.  287,  at  p.  290  (not 
jointly  against  stockholders  of  corporation  unless  Judgment  for  |aoo 
IT  over). 

8UBI>.  5w     TiTXJB  OR  POflSKBSION  OF  BlBAI.  ESTATX  — SeO  1  West  O. 

Itep.  861. 

I  1024. 

Costs  to  BiuneKDAMT— in  action  to  restrain  trespass  on  land  and 
Hsertion  of  title  thereto,  1  West  G.  Rep.  86t 

i  1025. 
BiBcoviCRS  Lkss  Thak  #300 — 55  CaL  554 ;  61  CaL  259 ;  63  Cal.  803. 

i  1038. 

WiTSiK  F*ivx  Bats— see  60  CaL  180. 

Attsb  Noticb  of  Dkcisiost— but  such  notice  by  winning  party 
dispenses  with  counter-notice,  67  CaL  23L 

Dkcibiox  of  thj:  Coubt— means  the  findings  signed  and  filed,  68 
CaL63. 

Itxms  Ikcxudbd— so  CaL  580. 

ItBTAXATioir  OF  CosTS — correcting  error  by  appeal,  60  CaL  620L 
ODsufOcient  record  for  determination). 

i  1084. 

Costs  on  Apfbai.— 54  CaL  506 ;  60  CaL  580. 
i  1035. 

Iksbbtinq  Costs  in  Bianic— formerly  unauthorized,  65  CaL 
Co. 

i  1088. 

Btatb  Cannot  bk  Subd— except  by  statute,  66  CaL  401. 

i  1054. 

Biixs  OF  ExcBFTiONS— 2  West  C.  Bep.  882. 

Bbbvicb  of  Noticbs — but  not  filing,  6  West  C.  Bep.  134 ;  presump- 
tion that  time  extended,  64  Cal.  462. 

Extension  of  Tdcx— but  no  revival  after  expiration,  57  CaL 
6Z9. 

Thirty  Days— 61  CaL  408. 

I  1055 

Ck>T7BT— or  Judge  In  vacation  before  amendment  of  1880. 

§  1058. 

'  CcPT  ANB  County— phrase  added  by  amendment  of  1880,  see  60 
Cal.  346 ;  of  San  Francisco,  attachment  bond  of,  not  binding  on  sure- 
ties, 60  CaL  846. 

;  1067. 

_Rkvibw  of  JuDoiOENT  —generally  barred  by  lapse  of  year, 42  Cal* 
3M;  64  CaL  872, 8731 
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1  1068. 

Certiorabi  —  olject  to  annul  and  not  to  restrain,  54  Cal.  S19l  When 
proper  or  otherwise,  not  to  review  satisfied  Judgment,  3  West  (X  Bep. 

ExKRCiBiKGi  Judicial  Functions— applies  to  municipal  boards, 
54  Cal.  819, 375 ;  not  by  order  vacating  order  for  additional  reclama* 
tion  assessment,  50  Cal.  700.  Such  functions  not  exercised,  56  CaL 
615. 

ExcsEDKD  THB  JURISDICTION' — no  interferenee  otherwise^  54  CaL 
603  ;  6S  Cal.  361 ;  60  Cal.  227 ;  3  West  C.  Kep.  49a  Extent  of  review,  5 
West  C.  Rep.  285w  CertioraH  not  proper,  56  CaL  615 ;  57  Cal.  148 ;  58  CaL 
361 ;  50  Cal.  275  ;  60  CaL  578  r  62  Cal.  88  ;  63  Cal.  86.  CertioraH  proper, 
54  Cal.  285, 315.  Excess  of  jurUdiction,  existing,  56  CaL  615;  not  exist- 
ing, 59  CaL. 180 ;  61  Cal.  119 ;  3  West  C.  Rep.  30 ;  not  made  to  appear,  60 
Cal.  577  ;  not  on  dismissal  of  appeal,  4  West  C  Rep.  299. 

No  AppEAii— requisite  for  certiorari,  54  Cal.  603 ;  62  CaL  545. 

In  the  Judgment  of  the  Court  —  discretion  In  quashing,  54  CaL 
8191 

Plain,  Speedy,  and  Adequate  Remedy— 54  CaL  319;  3  West  C. 
Rep.  289 :  5  West  C.  Rep.  226. 

i   1069. 

Application— on  affidavit,  and  judgment  could  not  be  held  erro< 
neous  in  absence  of,  Gturretson  v.  supervisors,  Jan.  9, 1882 ;  point  not 
made  in  bank,  61  Cal.  35.    Delay  in,  4  west  C.  Rep.  510. 

Issuance  —  denied  when  might  have  been  made  to  Sdpeiior  Court, 
62  CaL  179. 

§  1070. 

Directed  to  Inferior  Tribunal,  etc. — 54  CaL  319 ;  61  CaL  625. 
Return  of  Writ — 61  CaL  625w 

i  1071. 

Party  to  Whom  Directed  —54  CaL  319. 

Return — does  not  include  rules  for  notice  of  equalization  of  assess- 
ment,  61  CaL  55 ;  62  Cal.  100. 

2  1074. 

Extent  of  Review — 57  Cal.  148. 

Reqularly  Pursued  it9  Authority— interpretation  of,  54  CaL 
285. 
No  Rehearing-  after  Judgment,  4  West  C.  Rep.  299, 

i  1075. 

May  Give  Judgment  —  aflBrming  proceedings  below,  55  CaL  20S ; 
but  cannot  order  board  to  award  a  contract  anew,  66  CaL  614. 

Dismissal  of  Writ— 61  Cal.  625. 

Appeal— lies  from  order  denying  writ,  5  West  O.  Rep.  282. 

?  1077. 

Section  Cited  —  61  Cal.  55. 

§  1085. 

Issued  bY  any  CoUbt  —  Supreme  Court's  original  Jurisdlctloni 
64  CaL  853 ;  62  CaL  41.  '».         ■» 
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2   1080  (ContinQed). 

PsBvosKAKCXi  OF  AK  AcT  <— enjoined  by  law,  A  West  C.  Bep.  249 ; 
-  and  see  next  note. 

I>irrV  BesuIiTIko  Fbox  an  Offick,  ktc.  —57  Cal.  78,  427. 685 ;  SO 
Cal.  275  ;  62  Cal.  641 ;  63  Cal.  117,  251 ;  1  West  C.  Rep.  BUS ;  6  West 
C.  Bep.  249,  325.  841.  Not  If  duty  purely  ministerial,  63  Cal.  261. 
Mandamus  should  be  granted  to  compel  Justice  of  Peace  to  Issue  exe- 
cution "Where  no  sufficient  stay  bond  on  appeal,  1  West  C.  Rep.  866  ; 
or  to  grant  preliminary  examination  to  accused  person,  6  West  C. 
Bep.  249. 

MAiTDAinTS,  ScoPB  ANi> FUNCTION OF-> demand  before  application, 
66  Cal.  434.  JHteretiont  not  controlled,  67  Cal.  427.  When  proper,  64 
Cal.  289;  ,  Wtien  not  proper,  judge,  agalnst^ff?  Cal.  629 ;  Barthold  v.  Sul- 
livan, May  24. 1881 ;  sherlfr,  agunst,  64  Cal.  1 ;  validity  of  statute  creat- 
ing municipal  courf  of  Appeals,  not  to  try,  63  CaL  682. 

§  1086. 

Puk.iN',  Spebdt,  and  Adkquati:  "RwamxiY— prevents  isstumee,  62 
Cal.  616,  where  appeal,  67  Cal.  634.  Jatvance  proper^  where  lacklnot 
where  no  appeal,  67  Cal.  427 ;  or  appeal  inadequate  remedy,  see  57 
Cal.  634 ;  to'compel  Justice  of  Peace  to  Issue  execution  where  no  suffi- 
cient stay  bond  on  appeal,  1  West  C.  Rer*.  868.  luuance  not  proper  tor 
substitution  of  administrator  where  nuiisait  after  death  of  plamtiff,  2 
West  C.  Bep.  878. 

i   1087. 

,  Ai^TKHNATivs  WRIT — dlsmissed  where  resolution  on  which  base^ 
l3  repealed,  5  West  C.  Bep.  280. 

I  1088. 

Writ  Cannot  bb  Granticd  by  Drfault— 62  CaL  006. 

I  1095. 

JuDQMKNT  IN  Mandamus  — appeal  from,  see  {  1110  n.  Against 
supervisors  on  a  Judgment  recovered  against  the  county,  3  West  C. 
Bep.  478. 

I  1102. 

Person  —  includes  Judge,  58  Cal.  324. 

Arrbst  Prockedings— as  new  trial  above  on  appeal  from  jus- 
tice's default  judgment,  59  Cal.  662.  Of  Judge  refusing  to  allow  re- 
moval of  cause  to  federal  court,  65  Cal.  483 ;  but  see  62  Cal.  618 :  63 
CaU607. 

JtjdictaIi  Functions— exercise  of,  alone  subject  to,  82  Cal.  Ill ;  63 
Cal.  289  ;  54  Cal.  404 ;  63  Cal.  245.  Against  courts,  issuance  of  writ,  65 
CaL  485, 604. 

Whether  Exercising  Functions  JuDiciAii  or  MiNiSTERiAii 
--clause  inserted  by  amendment  1881,  held  inoperative,  57  Cal.  653 
(and  see  67  Cal.  280) ;  62  CaL  407 ;  4  West  C.  Rep.  629. 

^In  Excess  of  the  Jurisdiction— 54  Cal.  87,  815:  65  Cal.  199;  56 
CaL  231 ;  58  Cal.  179.  Not  In  excess  of  Jurisdiction,  58  Cal.  520 ;  69  CaL 
319 ;  62  Cal.  543 ;  63  Cal.  490.  Proceeding  in  case  is  not,  where  steps 
taken  for  removal  of  cause  to  federal  court,  63  Cal.  607.  Action  to 
procure  removal  of  trustees  is  not,  though  land  situated  in  another 
county,  64  Cal.  345.  -  Writ  Issues  only  after  attention  of  lower  court 
called  to  such  excess,  50  CaL  475.  Trial  before  service  of  complaint 
m  intervention  is  not  in  such  excess,  61  Cal.  656. 
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{1108  (Contiiiaed). 

Pbohtbttiox  mot  Availablk— to  prevent  acts  ot&de  fun  or  de 
facto  minlBterial  officer.  54  Cal.  404  ;  57  Cal.  269 ;  nor  to  prevent  Jodl- 
cial  acts  already  done,  63  Cal.  179  (action  and  recognition  of  partf 
claiming  to  be  connty  sheriff  and  tax  collector) ;  nor  to  restrain 
payment  of  counsel  fees  in  divorce  case  dismissed  by  consent,  6 
west  C.  Rep.  57 ;  nor  to  prevent  the  usurpation  of  an  office,  63  Cal.  3M. 

i  llOS. 

PxBflON— 58  Cal.  324. 

Not  a  PiJikiK,  Bpxkdy,  axd  Adkquatk  Bkmkoy— 58  CaL  324;  9 
Cal.662. 

Pebson  Bukkficiaixt  Intkrestkd— on  application  of,  but  not 
to  stay  action  on  party's  own  appeal,  60  Cal.  426. 

i  1110. 

AppEAii  liiKS  TO  SupRBici:  CouRT — from  Judgment  on  applicatioa 
for  mandamus  as  well  under  the  present  as  under  late  Constitu- 
tion (see  Winter  v.  Fltzpatrick,  35  Cal.  273,  overruling  People  v.  Car- 
men, 18  Cal.  693),  and  |300  bond  under  {  941,  Code  Civ.  Free,  suys 
execution  thereon,  64  Cal,  474. 

p.  S84. 

Hkad-Kotk  to  Sbctiox  1124— should  end  with  •*  repealed "  In 
brackets. 

§  ini. 

SuBD.  3.    Ofjkkksk  Under  Pexal  Code— not  majle  out,  64SCah 

SuBD.  4.    Illugai.  Votes — 58  Cal.  196. 
?  1112. 

Maixjonduct  or  J  uxmses— irregularities,  etc,  must  alter  result,  0 
Cal.  209. 

i  1115. 

Within  Forty  Days— 58  Cal.  198, 207. 

i  1116. 
By  Whom  Given— 58  CaU  211. 

I  1122. 

After  Hkarinq  Proofs,  ktc.  —  burden  on  contestant,  1  West  C.   I 
Bep.  862.    Evidence  admissible,  58  Cal.  198.  | 

i  1125.  I 

Costs  —  where  tie  vote,  respondent  not  entitled  to  his  costs,  3   I 
West  C.  Bep.  48. 

i  1159. 

Forcible  Entry  and  Detainer— «cop«  of  statute  is  exclusive 
remedy,  so  that  trespass  not  maintainable  against  owner  by  wrong- 
ful possessor,  64  Cal.  6. 

Forcible  Entry— plaintiff's  possession  need  not  be  personal, 6 
Cal.  19.  Complaint  sufficient  within  subd.  2  of  section,  62  Cal  67. 
Damages,  66  Cal.  13L 

Subd.  2.    Complaint  —  sufficient  within  subdivision,  62  CaL  67. 
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i  1160. 

ELSMBITTS  OF  FOBCIBLE  DETAINER. 

SuBi>.  2.    Unlawfuixy  Entxbs — 65  Cal.  143. 

i   1161. 

U21LAWFUL  DETAINER. 

SuBD.  1.  HoLDiKQ  OvsB  —  tenancy  at  will,  notice  termlnatlngi  W 
>l1.  129  ;  M^hen  not  Bach  tenancy,  5  west  C.  Rep.  578. 

BuBD.  2.  In  Pkbson  ob  by  Subtbnant  — but  not  by  executor 
B  Cal.  47. 

NoirPAYiCBKT  OF  Rbkt  — demand,  00  Cal.  874  (notice  referring  to 
preceding  month  of  tenancy^  sufficient) ;  sub-tenant,  5  West  C.  Rep. 
M  ;  6  >Ve8t  C.  Rep.  Sfi. 

SuBD.  3.  Violated  Covenants  not  Pbbfobmablb— provision 
Uspeusins  with  notice  held  operative,  where  premises  sold  for  taxes^ 
an  leasee's  breach  of  covenant  to  pay  them,  63  Cal.  88. 

BuBDB.  3, 4.  Bbeach  of  Othbb  Covenants — rtgM  of  re-entry  does 
not  dispense  with  three  days'  notice,  63  Cal.  62.  Notice  to  perform  cov' 
enatUy  wlieu  unnecessary,  63  Cal.  68. 

I  1164. 

WoBiM  ITAUCIZED  —  Inserted  by  amendment  of  1885. 

I  1170. 

A:itsvrKR—In*tiffletent  denial^  objection  too  late,  64  CaL  176.  No 
couiUer-claitru,  63  CaL  68. 

i  1172. 

TlTUB  NOT  TBIABI.E  —  60  Cal.  573. 

^  PossBssioN,  BY  PuLin Ti¥v — inntffleientt  where  scrambling,  64  Cal. 
176. 

FoRCB,  Evidence  of — to  maintain  forcible  entry  and  detainer,  see 
WCal.  675. 

Befknse — defendant's  showing,  66  Cal.  403 ;  good  faith,  no  def ense» 
»  Cal.  574;  62  Cal.  67. 

I  1174. 

Restitution  of  the  Fbemises  — dispossession  of  wife  proper 
^nder  writ  against  husband,  39  Cal.  287,  even  If  she  has  begun  suit  for 
divorce,  63  Cal.  220. 

pAHAOES  —  extent  of,  66  Cal  132.    Trebllnff,  when  not  proper,  57  Cal. 

iVl. 

i  1175. 

Vebikication  of  PI.EADING8— by  agent  of  plaintiff  in  unlawful 
retainer,  sufficient  if  facts  within  his  knowledge,  60  Cal.  875. 

i  118S. 

Before  Amendment  1885— and  under  amendment  of  1880  section 
^^A.  uot  at  beginning  contain  words  "  contractors,  sub-contractors." 
or  "  machinists,  builders,  miners,  and  all  persons,"  or  "  either  In  whole 
or  in  part,"  or  rest  of  section  afterwards  In  tenth  line :  "  value  of 
nich  labor  done  and  materials  furnished";  but  contained  words 
'mining  claim"  before  "building"  in  sixth  Hue  of  present  sec- 

BOQ. 


i  118S  (€k)ntinaed). 

Sentence  at  End  of  Fobickr  Bectton— before  amendment  1885^ 
reiMl :  **This  lien  shall  not  be  affected  by  the  fact  that  no  money  is 
due,  or  to  become  dae,  on  any  contract  made  by  the  owner  with  any 
other  party,"  see  11  Pac.  C.  U  J.  589.  ProvUion  held  invalid »s  operat- 
InfiT  to  enlarge  and  extend  the  provisions  of  the  Constitntion^l  Fac. 
C.  L.  J.  660 ;  and  see  64  CaL  ?83 ;  3  West  C.  Rep.  m  ;  6  West  C.  Rep.  57. 

Mining  Claim — term  discussed ,  4  West  C.  Rep.  618.  Inclndes  pit, 
shaft,  or  gallery  in  mine,  5*  West  C.  Rep.  127. 

Mechanic's  Lien  Law— constitutional  provision  for,  61  Cal.  349, 
853. 

Cokpiaint  —  on  mechanics'  Hen  :  Sufladency  of,  59  Cal.  1 ;  60  CaL 
440  {  62  Cal.  154  ;  63  Cal.  Tl ;  sustained  by  the  evidence,  61  Oal.  348 ;  63 
CaL  429. 

Fdhnishivg  Material  to  be  Used— in  construction,  etc., 56  CaL 
307. 

Buildings— or  structures,  55  CaL  163. 

AoBKT  OF  OwNEB  —  constructive,  before  amendment  1H80,54  CaL 
218. 

I   1184. 

Present  Wording  of  Section  —  introduced  by  amendment  of 
1885.  Section  previously  provided  (as  is  now  done  by  }  1191)  for  liens 
for  grading,  filling,  and  improving  lots  in  incorporated  cities  and 
towns,  and  streets  In  front  of  or  adjoining  such  lots,  as  present  bead- 
note  indicates. 

I   1185. 

Land  Upon  Which  any  Building,  etc.  —  is  constructed ;  provis- 
ion cited,  56  CaL  87. 

Stbuctubes— covers  mining  pit,  5  West  C.  Rep.  127. 

Convenient  Space  —  determined  by  the  court,  54  CaL  626. 

I  1186. 

Subsequent  Encumbrance— priority  of  liens  for  materials  com- 
menced to  be  furnished,  before  mortgages  executed,  61  CaL  349, 354. 

Commencement  of  Wobk,  etc. —61  CaL  849, 35^. 

Prior  Encuaibbance  —  unrecorded  and  without  notice,  4  WestC 
Rep.  620 ;  57  Cal.  4B.    Findings  must  show  want  of  notice,  SI  CaL  48. 

I   1187. 

Steict  Construction  —  54  Cal»  219, 0*3. 

Within  Sixty  Days  —  55  Cal.  155. 

EvEBY  Person  Save  the  Original  Contractors— 55  CaL  389^ 

After  the  Completion  of  any  Building— 63  CaL  429.  Non- 
completion  appearing  in  complaint,  makes  it  fatally  defective,  w 
CaL  440. 

FiLiNO  Claim  fob  Record— In  time,  61  Cal.  349. 

Contents  of  Claim— nowc  of  owner,  etc,  54  CaL  218.  Bepnted 
owner,  3  West  C.  Rep.  151.  Haine  of  employer,  etc.,  80  CaL  j. 
Owner's  agent^es  Cal.  429.  Terms  of  contract,  etc.,  64  Cal.  218 ;  59  CW. 
1  ;  61  Cal.  m.    Time  given,  63  Cal.  104.    Sufficiency  of,  61  CaL  849, 354; 

Vebification  of  Claim  —  3  West  C.  Rep.  151.  •    ^- 
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g  1188. 
Two  OB  MoBK  BDiiJ>iNas--«epflTAte  and  distinct,  65  CaL  28SL 

i  1190. 

NiKJETY  Pays— Inaolvency  of  owner  no  excuse  for  delay,  63  CaL 

22. 

Coicpi.AiirT  —  sufficient  averments  of,  80  Cal.  1 ;  fatally  defective, 
0  Cal.  440 ;  62  Cal.  154  ;  sustained  by  evidence,  61  CaL  848 ;  62  Cal.  429; 
anbl^ruous  and  uncertain,  63  Cal.  72. 

£VTI>EMCS— 69  Cal.  1 ;  61  Cal.  343 ;  63  Cal.  429. 

Fii<n>iKa — 60  CaL  1. 

i  1191. 

Befobk  AMSNDifSNT  1886— sectlou  provided  for  period  of  service 
if  aunamons  by  publication,  to  which  present  note  refers. 

Sectiok  kow  Cobbksponds— with  former  {1184,  which  did  not, 
lowever,  contain  the  words  **  or  sidewalk." 

1192. 

BuiLDiKG  OB  Othkb  iMPBOVBif knt  —  66  Cal.  163 ;  4  West  C.  Bep. 
2L 

OWKKR  OB  PiCBSON— having  or  claiming  any  Interest  therein,  4 
^est  C.  Rep.  621. 

OoNrsTBUCTivi:  Instanck  ojt  Owneb— 55  CaL  189. 
I  1193. 

Obigixai.  Contbact  —  before  mnendment  of  1880  to  {  1183.  Balance 
Ine  on,  as  limit  of  liens,  64  CaL  333 ;  62  Cal.  154. 

Classes  of  Iakss— before  atnendment  o/1885,  order  was,  (1)  all  per- 
tons  other  than  the  origiual  contractors  and  subcontractors,  (2)  the 
iQbcon  tractors :  (3)  the  original  cou.,ractors.  Subcaixiractort  see  66 
3aL644. 

§  1195. 

.Akendmsxt  of  1886— to  section  substituted  Superior  for  District 
courts  (to  which  present  note  refers),  and  added  clause  beginning 
vltfa  '*  such  costs  and  attorneys'  fees." 

Join  ik  the  Same  Action — see  60  Cal.  440. 
i  1197. 

I^RSOXAL  AcTiox— Judgment  in,  does  not  merge  or  destroy  lien, 
lCaL349,365. 

I^ABTiES  Alone  Bound— by  foreclosure  of  lien,  66  CaL  87. 

\  1198. 
Evidence — 69  Cal.  1. 

U  1200>1208. 
Sbctions  Insbbted— by  amendments  of  1886. 

I  1206. 

Sbction  Constitutional— 63  Cal.  381. 

-PaocEEDS  OF  Sale -"by  stlpulailon  as  well  as  on  execution,  63  Cal. 
■L  w 

Claims  may  be  Assigned — 63  CaL  381.  ■ 
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{  1806  (ContinQed). 

SUFFXCnCNCY  OF  NOTICK— 63  Gal.  881. 

liOOOKiis*  LiBN*  Act  ^  does  not  apply  to  contracta  made  before  its 
iMusaace,  62  Cal.  483. 

Laborers  on  Thrksjsikg  MxcHiNifis— act  to  secure  wa^res  ol, 
see  p.  672  b  of  this  book. 

1  1207. 

Sbcttok  Inskrtxd— by  amendments  of  1883. 

g  1209. 

CoKTBMPT— sufficiently  explained,  In  particular  case,  61  Cal.  117. 
Corporation  may  commit,  2  west  C.  Bep.  738.  Not  by  refusal  of 
grand  Juror  to  state  how  he  voted  upon  the  finding  of  an  indict- 
ment, 64  CaL  825. 

Surd.  8.  Violation  of  Duty— by  attorney  sending  abusive  letter 
to  grand  Jury,  64  CaL  431 

ScTRD.  5.  DisoREBixorcR — of  lawful  Judgment  or  order,  but  not  of 
void  order,  61  Cal.  433, 435 ;  fJd  Cal.  418,  420 ;  by  executor,  55  CaL  193; 
payment  of  money,  inability  as  excuse,  59  Cal.  418, 420  ;  evasive  dis- 
position of  property  pending  supplementary  proceedings,  64  Cal.  313; 
to  writ  of  tiabecu  corput,  64  Cal.  ^1.  Notice  of  order  disobeyed.  59  CaL 
418, 520.  Contempt  proceedings  not  appropriate  for  trial  of  Issae  of 
title,  59  Cal.  406. 

i   1210. 

HusT — immediately  Issue  alias  process,  62  CaL  479l 

i  1211. 

CoKTBMPT  Bkfokk  Coubt  — uo  civil  liability  for  adjadicatlog 
party  guilty  of,  57  CaL  555. 

i  1212. 

Order  to  Show  Cause  —  service  on  corporation  violating  inJuBC* 
tlon,  5  West  C.  Kep.  179. 

Warrant  of  Coscmithent  —  prerequisites,  59  CaL  418, 420 ;  aud  see 
60  CaL  5. 

2  1217. 

ExAiciNE  Witnesses^ but  omission  must  appear  in  record, tt    i 
Cal.  93.  ' 

§  1218. 

Upon  the  Answer  and  Evidence  Taken— and  omissioiito 
examine  witnesses  must  appear  hi  record,  00  Cal.  93. 

Punishment— for  contempt,  party  to  divorce  suit  cannot  b« 
denied  right  to  take  testimony  abroad,  for  failure  to  pay  costs  and 
counsel  fees  in  such  suit,  63  CaL  578. 

Fine  and  Imprisonment-  alternative  of  imprisonment  properly 
Imposed  for  period  proportioned  to  unpaid  part  of  fine,  62CaL5S4; 
64  Cal.  434.  If  imprisonment  part  of  sentence  adjudged  invalid,  exe* 
cution  may  issue  for  fine  under  2 1214  Penal  Code,  64  Cal.  155. 

2  1219. 

Imprisonment  UntiIi  Performance  of  Act— but  party  to  di- 
vorce suit  cannot  be  denied  right  to  take  testimony  abroad  for  fail- 
ure to  pay  costs  and  counsel  fees  In  snch  suit,  63  CaL  678. 
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i  1222. 

Jui>e3sxNT  FiKAi<— no  appeal,  62  Cal.  479;  1  West  C.  Rep.  779 
»7erralinfir  47  CaU  109),  bat  jorlsdlction  held  reviewable  in  50  Cal.  406; 
t  Cal.  479. 

I   1237. 

CoNBTTrvmoNAi.  Pbovisioits— public  use,  mlnlnfiT  ditch  held  for, 
t  Cal.  S03b  Compensation  for  consequential  damage,  5  West  C  Bep. 
58,787. 

I    1288. 

P17BX.IC  Uses— but  not  merely  convenience,  64  Cal.  12S.  Nor  for 
ridexklng  ditch  for  private  use,  63  Cal.  73.    Water  for  town,  62  CaL 

B2. 

IBMririBN'T  DoMAix  Oknsbaixy—  public  necessity,  but  not  merely 
onvenience,  64  Cal.  123. 

8tjbi>.  3.  MuNiciPAi,  TJsKS— 1  West  C.  Rep.  335;  3  West  C.  Rep. 
2.  Water  toorfu.  62  Cal.  182.  Street  impraveinentt,  61  Cal.  438  (open- 
ng  street  In  Oakland). 

8t7BX>.  4.    MiNiKO  DiTCHXS  —  66  Cal.  593 ;  63  Cal.  73. 

i    1239. 

Bt7Bi».  2.  Easkhbnt  —  of  corporation,  19  Cal.  579;  for  street  pur* 
;K>ses,  see  56  Cal.  8, 10 ;  of  water,  62  Cal.  182. 

§   1241. 

PuBurc  trsB—and  not  merely  convenience  must  be  subserved,  04 
CaL  123.    Mining  ditch  must  be  for,  56  Cal.  593 ;  63  Cal.  73. 

§  1243. 

PROCEKDIXGS  MXJBT    BB  BBOnQHT    IN   SUPBBIGB  COUBT,  BTC  — 

Bee  59  Cal.  265,  320 ;  3  West  C.  Rep.  301, 357. 

i  1244. 

SuBD.  2.  Nambs  of  Owkkbs  and  Cjlaihants,  ktc.  —  1  West  O. 
Rep.  470. 

g  1248. 

JUBY— trial  by,  69  CaL  265. 

ASSBSSMKKT  FOB  EACH  SOUBCK  OF  DAMAGES  SBPABATBI.Y  —  and 

payment  or  tender  thereof ;  condemnation  Invalid  without,  64  CaL 
UL 

SUBB.  1.     VaLUK  OF  THE  Pbopebty  —  56  Cal.  9. 

BuBB.  2.    Fbxcbs  —  where  county  road,  64  Cal.  111. 

SuBD.  5.    AssBssiNG  CoHPXKSATioN  Sepabately  —  64  Cal.  IIL 

i  1249. 

Right  Deemed  to  Have  Accbued  —  at  date  of  summons,  etc., 
provision  constitutional,  61  Cal.  90. 

At  That  Date— not,  but  at  time  of  making  the  assessment,  1 
"West  C.  Rep.  470. 

Compensation— Accrual  at  date  of  summons  not  unconstitu- 
tional, 61  CaL  90. 

Damages— when  special,  60  CaL  290;  prior  to  suit,  50  CaL  190;  59 
CaL  29a 
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I  1258.  [ 

BacnoK  Citbd — 64  CaL  118.  1 

StTRirriBB— on  bond  to  balld  fences  and  cattle  flmards,3  Wegfcll 
Bep.  49.  ^ 

I  1254. 

OoMFSNSATiON'  Bkfobs  P0S8K88IOX — reqQlred  by  ConstitatitA 
187»,  Bee  M  Cal.  81ft.  ^ 

Writ  or  Revtbw— does  not  lie  for  prevention  or  restoration  J 
possebssion,  3  West  C.  Bep.  288. 

a  1257. 

Appkal— from  proceedings  for  condemnation  of  land,  59  Cal. 
Z  West.C.  Bep.  52 ;  order  denying  motion  to  set  aside  final  order 
condemnation,  not  appealable,' 3  West  C.  Rep.  52. 

1  1269. 
NoN-UXBiDSNT  AuBKs — rights  generally,  57  CaL  823. 

i  1271.  4 

AsnEKBMXNT  OF  1881— added  all  of  section 'after  first  three  seni 
tences,  from :  "  In  any  Judgment  rendered,  etc"  [ 

2  1275. 

"  SuPKBiOB  Courts  "  —  read  "  connty  courts  "  before  amendmeni 
of  1880. 

'    2  1276. 

Words  Italictzisd— indicate  changes  In  phraseology  of  sectioii| 
by  amendment  of  1885.  The  word  "  association  "  at  end  should  alsi 
be  italicised.  Prior  amendment  of  1880  introduced  last  tliree  msa^ 
tences  of  section,  pertaining  to  corporotions. 

i  1278. 

,  •'At  Such  Timk"  was  foUowed  by  "during  the  term"  before 
amendment  of  1880l 

1  1279. 

"  SiTPiBRTOR  Court  **—  read  "  county  bourt  **  before  amendment  of 
^880,  and  under  amendment  of  1874,  which  introduced  section. 

2  1281. 

Submission  to  Arbitration— privately,  as  condition  precedent, 
56  CaL  31Z.  -     ■ 

2  1288. 

KoTKor  thb  Submission— must  be  made  or  submission  invalid, 
8  West  C.  Bep.  674. 

BiBoiSTBR  OF  Actions— entry  and  authority,  see  3  West  C.  Bei^ 
674. 

2  1286. 

Award,  Extent  of  —58  Cal.  34. 

CONCI.USIVENBSS  OF  AWABD  —  See  {  1287  n. 

2  1287. 

Award  Concxusivk— estoppel  from  disputing  validity  of  swarf 
as  to  costs,  64  CaL  454. 
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1287  (Continned). 
MT^xtD  IxvALiD  —  if  made  ex  parte  and  without  notice,  M  Cal.  103> 
ACA.ariNO  Award,  Gbounds  fob — subd  8,  in  exceM  of  powers,  60 

1294. 

pEAi>-NoTE— should  read  "probate 'Jurisdiction  over  the  estate, 
en  ejcercised." 

)»TJL'xs  OF  Living  Pebson — no  Jurisdiction  over,  62  Cal.  00. 

I   1803. 

TiSTB  Clerk  of  the  Court  — must  set  the  petition  for  hearing 
tbe  court  upon  some  day,"  Is  phraseology  substituted  by  amend- 
mt  of  1881.  Under  prior  amendment  of  1880.  day  fixed  by  the 
peiior  Court,  or  a  Juage  thereof ;  and  before  that,  by  the  probate 

lere. 

i  1305. 

*  A  JTrDOE  OF  THE  SUPERIOR  CouRT  — may  at  any  time"  "and 
isions  "  constitute  phraseology  substituted  by  amendment  of  1880. 

f  1807. 

Attorney  Appointed  by  the  Court  —  54  Cal.  656. 

I  1309. 

Dix>aRAFHic  Will.  — Bequisltes,  see  Ciyll  Code,  { 1277. 

I  1312. 

BiTBS.  1.  Competency— 54  Cal.  509 ;  1  West  C.  Rep.  773.  AUega- 
M  of  mental  unsoundness,  8  West  C  Rep.  377.  Drunkenness  might^ 
I  only  an  element  in  determlng  the  issue  of  soundness  of  mind,  57 
r3.  274.    Competency  of  drunkard  Is  question  for  Jury,  57  Cal.  529. 

BuBB  2.    TJnpub  lNFLt{B}NGK — 54  Cal.  471 ;  1  West  C.  Rep.  773. 

BuBD.  3.  BxECUTioN  —  omlsslon  from  the  Issues  and  findings  i0 
at  ground  for  new  trial,  if  no  point  made  concerning  same,  56  Cal. 
fO. 

Petitioner  Defendant- but  otherwise  in  cases  of  adminLstra- 
on,  56  Cal.  824. 

J  1313. 

Conduct  of  Triai,— see  56  Cal.  470. 
i  1315. 

BuBSCKiBiNO  Witnesses— accounting  for  any  not  examined,  see 
BCaL336,337. 

I  1327. 

Withik  One  Year  After  Probate— on  appeal,  54  Cal.  556. 

Tile  a  Petition  — and  not  present  unfiled  petition  to  Judge,  63 
>il.5. 

i  1829. 

Tby  the  Issues  Joined — 54  CaL  556. 
i  1380. 

^Urbonsotts  for  Court —to  refuse  to  hear  testimony  and  make 
Bndlngs  as  to  part  of  issues  not  submitted  to  Jury,  1  West  O.  Rep.  868 . 
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2  1883. 

BiDcnoir  Cited —56  CaL  S26,  SZ7. 
2  1885. 

'LXTTIBRS    or   ADHINISTRATIOir  MuST    BIG    GBANTKD    TO    HuC— 

mleas  lie  has  waived  his  right,  86  CaL  406. 

ligTTKMB  or  THB  FORKKB  ABMIXISTBATOB  RBVOXXI)— althOOgll 

le  was  not  guilty  of  maladminiatration,  86  CaL  926, 

1  1397. 

FiTBTKBB    BxcDBiTT— means   camnlatlve    bond,    destened    to 
teencrtben  and  Increase  the  s<H:arity  already  existing,  64  CaL  86. 

i  1408. 

FuRTSBR  Bkcuritt— refers  to  cumulatiTe  bond,  improving  ez- 
BUng  aecurity,  64  CaL  36. 

i  1430. 

JuDGK  IKTEBBBTKD  IK  THB  EsTATB— disqaallfled,  whero  inter* 
isted  in  the  sale  of  the  realty,  65  CaL  67. 

i  1452. 

AcnoM  BY  SxBC'UTOB,  XTC. — 57  CaL  888. 

Hbibs  or  Dbvjskks— before  Code  heir  could  not  recover  posses- 
ion of  realty,  61  CaL  508, 600. 

2  1465. 

Pbopebty  SxKiffPT  Fbom  Exkcutiok— 57  CaL  446. 
HomgsiTXAD— see  Civil  Code,  {{ 1237-12W. 

JSBTTnrG  Apart  Homestead— withdraws  from  estate,  64  Cal.  228; 
M  CaL  202  i  out  does  not  settle  title,  63  Cal.  36 ;  64  Cal.  428 :  subject  to 
Mcnmbrances,  64  CaL  77 ;  jurisdiction,  5  West  C.  Bep.  232  (none  in 
ejectment  suit  by  admlnlstiator).  Proceedings  for,  are  not  notice  to 
^a  Jlde  purchaser  as  to  equities  of  children.  2  west  C.  Bep.  148. 
jnndlng  that  parcels  of  land  could  not  be  divided,  held  contrary  to 
petition,  2  West  C.  Bep.  129. 

I  1466. 

^AHTL-T  ALtowANcas— not  to  be  applied  to  payment  of  admlMs- 
uator'8  personal  obligation  to  widow,  60  Cal.  527.  Terminates  on 
widow^a  remarriage,  without  further  order  of  court,  6_West.C.  Bep. 
1851 

Onb  Ykab— In  insolvent  estate,  limit  sustained,  60  CaL  649. 
i  1469. 

Head-Notk— on  p. 486,  should  read:  Estate  less  than  |1600,  to  be 
Banxmarily  administered. 

.t?poiT   THE   Betubk   OF   THB   INVENTORY— value,   appearing 
herefrom,  63  CaL  402. 

No  Notice  to  QbneraIi  Creditors  —  need  be  given,  63  Cal.  402. 

^NDiNO  or  CovRT— conclusive  as  to  giving  proper  notice  by 
posting,  and  as  to  value  of  estate,  63  CaL  402. 

Setting  Apart  Parcezi  of  Land— for  minor  children  here- 
^i>der  does  not  divest  lien  of  decedent's  mortgage  for  purchase 
oiOQey  on  lands  so  set  apart,  64  CaL  250. 
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i  1476. 


Sbtthto  Apart  Lnars  or  Sitcuicbrahcies^  setting  apart  horn** 
stead  subject  to  encumbrances,  &0  CaL  644 ;  64  Cal.  77.  The  Snpeiiot 
Court  setting  as  a  probate  court  bas  no  power  to  set  apart  nome- 
Btead  premises  on  which  the  declaration  was  made  during  the  lif^ 
time  of  deceased,  subject  to  the  liens  and  payment  of  existing  morU 
gages.  64  Cal.  77  (provisions  of  present  section  said  not  to  be  under 
consideration). 

Ci<AiMS  Must  bb  Pbesbntkd  and  Allowbd — 62  CaL  2L 

I  1479-1484. 

Hbad-Notbs— should  have  at  end  word  "repealed,"  In  brackets. 

I  1485. 

BnccBSSOKft  TO  HoiCBSTBAiM!— Inapplicable  to  probate  home- 
steads, 67  CaL  437. 

i  149S. 

Claim  —  contingent,  59  CaL  43, 45 ;  out  of  State,  where  claimant,  SI 
Cal.  32 ;  presentation  of,  proper  before  publication  of  notice  tocred* 
iters,  50  Cal.  43 ;  and  its  non-averment  cannot  be  objected  to  on  gen- 
eral demurrer,  58  Cai.  353;  sufficient  averment  of,  on  presentatum, 
68  CaL  42 ;  tmie  limited  for,  barred  if  later,  52  CaL  232. 

i  1494. 

CukiMANT  —  equitable  owner  as,  52  CaL  232 ;  55  CaL  578. 

Amount  is  Justly  Dub,  btc. — 58  CaL  3^,  353. 

Aky  Officer  Autuorizbd  to  Abminibtbr  Oathb— bat  not 
United  States  court  commissioner,  56  CaL  464. 

Pboofs— 55  Cal.  576. 
i   1497. 

Alloweb  Claim— status  of,  62  CaL  413;  approved  and  fll«4 
burden  of  proof  is  on  party  afterwards  contesting  claim,  62  CaL  4131 

?  1498. 

Batb  of  Rkjection  —  of  claim  allowed  by  administrator,  time  ftff 
suit  does  not  begin  before,  so  as  to  be  counted  in  barring  claim,  5 
West  C^  Bep.  892. 

I   1499. 

Statute  of  Limitations  Oknebally— {{  835, 363 ;  object  of  I  ^ 
Is  to  prolong  period,  19  CaL  85 ;  when  claim,  not  barred,  5  West  C 
Bep,  882. 

i  1500. 

No  AcTiox  ON"  Claim— without  presentation,  as  by  ward  to  ad- 
ministrator of  guardian,  3  West  C.  Bep.  87L 

Waivbr  of  Claim— against  estate,  ground  for  sustaining  denial  of 
motion  to  dismiss  for  want  of  prosecution,  63  CaL  385w 

Mortoaoe  OB  Lien,  Pbesentation  of  Claim  ox  —  HIb.  8.^1^ 
Soc.  V.  Jordan,  apparently  reversed  In  bank  sub,  rtom.  Hib.  8.  AL 
Soc.  V.  Hayes,  66  Cal.  297 ;  unnecessary  where  no  relief  asked  agi^ 
estate,  as  in  case  of  a  pledge.  57  Cal.  407 ;  but  otherwise  if  mortgag* 
against  homestead,  (see  9 1475),  62  Cal.  21 ;  need  not  be  alleged  in  coi»* 
plaint,  3  West  C.  Bep.  681. 


'B74  k  ADDinOKAIi  NOTES. 

i  1504. 

JTuDGiCEN'T  AoAnrsT  ExiccuTOR,KTc.— provision  Inapplicable  to 
Judgment  in  equity  on  an  accounting  against  administrator  of  an 
administrator,  60  CaL  594. 

{  1505. 

Testator  Ixtsstatb— Insert  [or]  between  tbese  words  In  text. 

Judgment  Against  Dbceden'T— where  modification  secured  by 
executrix,  need  not  be  presented  as  claim,  8  West  C.  Rep.  631. 

i  1516. 

Hkab-Note— should  read:  Personal  and  real  estate  chai^eable 
for  debts  and  expenses. 

•    PxBSOKAii  AND  Beai<  Pbopert  y — no  priority  between ,  60  Cal.  647. 

§  1517. 

On  a  Coi.lal.eral  Attack —mere  Irregularities  do  not  affect  the 
tftie  acquired  by  the  purchaser  at  an  administrators's  sale,  and  it  Is 
/IBfflcient  If  the  order  confirming  sale  recites  that  return  was  duly 
▼erlfied  by  affidavit,  63  Cal.  17. 

i  1526. 

Such  Monet  and  Currency,  etc.  —  extra  notes  may  be  taken  at 
Advantageous  sale,  57  CaL  407. 

i  1536. 

19ECE8SARY  — 57  Cal.  212. 

Legacies — sale  may  be  made  to  meet,  but  there  must  be  an  ascer- 
tained balance  of  undisputed  assets,  57  Cal.  42. 

I  1587. 

Vertfibd  Petition— want  of  verification  held  fatal  fn,  55  CaT. 
'«0;  contents  of,54  CaL  196 ;  laches  by  delay  in  presenting.  55  CaL  580 : 
o  Pac.  C.  L.  J.  939;  but  not  where  second  petition  is  continuation  of 
first,  60  Cal.  645 ;  fatallv  defective,  63  Cal.  347 ;  if  deficient  as  to  de- 
scription, and  amended,  should  be  treated  as  anew  petition,  5  West  C. 
Hep.  284. 

Jurisdictional  Facts— nature,  and  need  of  stating,  55  Cal.  310. 

1>E8cription  of  Beal  Property —6  West  C.  Rep.  31, 284. 

Hbfsbknce  to  Inventory— Insufficient,  5  West  C.  Rep.  3L 

BUBSEQUUNT     PROCEEDINGS     NOT     INVALIDATED— sufficient     tf 

order  of  sale  sets  forth  all  facts,  fiii  Cal.  17. 

i  1539. 

Notices  to  all  Persons  Interested— to  attorney  for  minor 
heirs,  under  former  statute,  54  Cal.  196L 

i  1543. 

NscESSABY— or  possible,  but  not  where  in  litigation,  57  Cal.  421. 

I  1544. 

Describe  the  Lands— 4  West  C.  Rep.  803. 

Ord£b  of  the  Court — compelling  sale,  not  appealable,  56  Cal.  208. 

I  1546. 

.Head-note- on  p.  500  shotdd  have  at  end  word  "repealed  *»  m 
brackets. 


jjaanovAL  koxbs.  674; 

2  isee. 

Alix)WK]>  C1.AIIC  Cannot  Bxgin  to  bbBasbigd  — until  execotot 
discharged,  00  CaL  2S6w 

2   1571. 

Kbqubct  OB  Misconduct  —  absent,  87  CaL  212. 
2  1572. 

FBAUDUIiBNTIiY  Sblls  — 2S7  CaL  212. 

i  1578. 

Sales  EiCBaACXD— In  enactment,  4  West  C.  Hep.  425^ 

2  1576. 

PiTBCHASB  BY  Adminibtbatob,  btc. — before  conflrmatioii,  57  CaL 
294.  By  executrix  on  Judgment,  void,  and  estate  not  liable  In  dam- 
ages, 3  west  C.  Rep,  654. 

2  1581. 

Lbasb  or  BeaIiTT— may  be  made  by  executor  or  adxninlstratori 
for  term  ended  by  distribution  and  discharge,  5  West  C.  Hep.  €BL 

i   1582. 

Exbcutorsand  Admixibtbators— «ua«  by,  not  maintainable  to 
enforce  a  trust  and  compel  a  conveyance  of  land  to  tbemselves,  S 
CaL  868,  387,  even  under  federal  statute,  where  complaint  inaiiBI* 
cient,  69  CaL  117 ;  or  to  pay  a  contingent  fee  to  attorney,  57  Cal.t& 
Bepre»entative  eupttcity,  must  be  fully  set  forth  in  complaint,  57  CaL 
889 ;  but  need  not  be  repeated  in  each  count,  5  West  C  Bep.  W. 
When  sufficiently  set  forth,  1  West  C  Bep.  850.  Salt  must  not  be 
brought  in  both  personal  and  representative  capacity,  59  CaL  291 
SuU»  againatt  parties,  3  West  C.  Kep.  195  (heirs  of  mortgagor  not 
necessary  parties  to  foreclosure  against  his  executor  or  adminb* 
trator ;  dissenting  opinion  of  Thornton,  J.,  see  3  West  C.  Bep.  3S^ 
Judgment  by  or  againstt  estoppel  of  heirs  by,  45  Cal.  485. 

i  1584. 

Personai.  Tobt  — of  decedent,  administrator  not  liable  for  at 
false  imprisonment  of  another,  57  CaL  245, 

i  1585. 

Settlement  and  Account  —allowance  m  acconnt  ot  soma  not 
presented  as  claims  against  estate,  2  West  C.  Bep.  375;  where  part* 
ners  all  dead,  and  conflicting  claims  to  assets  of  firm,  no  probate 
jurisdiction  for,  57  CaL  450. 

2  1588. 

Approbation  of  the  Coubt— provision  not  restrictive,  bnt  de-  | 
signed  for  protection  of  executor  or  administrator,  57  CaL  837. 

In  Setti^bment  of  Compromise— may  offiset  debts  and  credits, 
58  Cal.  54:1. 

2  1589. 

Section  Inaffucable— to  Justify  contingent  fee  to  attorney,  ST 
v/ai.  ^41. 

Property  Fraudulently  Transferred  — creditors  cannot 
maintain  action  against  administrator  and  others  to  compel  tnosfer 
to  estate  of  property  fraudulently  conveyed  by  such  parties,  61  CbL 
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g  1591. 

KxcovKBBD  Pbofsrty^  devoted  to  payment  of  debts,  so  that 
portion  cannot  be  allowed  as  contlnflrent  lee  to  attorney,  67  Cal.  241. 

i  1602. 

Sfbcific  PxRFORifAirciE  OF  THE  CONTRACT  —  dlsmlssal  of  peti- 
tion wbere  found  to  be  doubtful :  As  where  there  are  third  parties 
interested  In  the  controversy  who  would  be  necessary  parties  ia 
equity,  61  CaL  161. 

I*ROCBKO  BY  Action'  —  to  enforce  a  speciflc  performance :  Prior 
dismissal  In  probate  will  be  presumed  to  have  oeen  made  because 
Tight  doubtful,  64  Cal.  445. 

i  1614. 

MiM^auKG  Trust  Fukds— compound  interest  exacted,  see  4  West 
C.  Rep.  526. 

i   1616. 

Kectkbsary  Expenses  of  Admixistration— where  litifiratlon,  12 
Pac.  C.  L.  J.  800  (not  allowed  to  executor  enforcing  hU  own  rights  as 
le^ratee  against  the  estate) ;  brokerage,  amount  fixed  by  court,  62 
Cal.  3W.  Not  to  administrator  where  his  appointment  revoked, 
after  contest,  65  Cal.  88. 

Reasokabijb  Attorneys'  Fees— court  not  bound  by  opinions  of 
professional  witnesses  in  fixing  amount,  63  Cal.  281.  Not  allowed  to 
adnalnistrator  for  contesting  probate  of  will,  2  West  C.  Rep.  875.  Not 
conting'ent  fees,  57  Cal.  241. 

§  1618. 

AiCEiTDMENT  OF  1881— introduced  present  provisions  as  to  all  the  es- 
tate above  $20,000,  etc.,  ^Imit  of  half  for  extraordinary  services,  distri- 
bution In  kind,  and  contracts  for  higher  compensation,  with  proviso. 

AvoiTNT  OF  THE  Whole  Estate— property  received  from  former 
executor,  on  which  he  has  been  paid  commissions,  not  reckoned. 
If  y.  P.  Rep.  163 ;  inventory  not  basis  of  commissions,  43  Cal.  543. 

Afpobtionment  of  Commission  —  made  only,  when  estate  ready 
for  distribution,  55  Cal.  87 ;  not  between  co-executor  when  one  of 
them  takes  no  trouble,  24  CaL  92. 

Commissions  —  where  successive  administrations,  allowable  only 
wlien  estate  ready  for  distribution.  My.  P.  Rep.  163;  allowable  only 
on  net  proceeds  of  partition  sale  coming  to  estate.  My.  P.  Rep.  163. 

Renunciation  OF  Commissions  —  before  appointment,  by  prom- 
ise to  act  without  charge,  binding,  8  West  C.  Rep.  61. 

2   1628. 

Hbaiv-Note— should  read :  "  Citation  to  render  exhibit." 
TiMB  FOR  Filing  Accounts  —  merely  directory,  My.  P.  Rep,  98. 

§  1624. 
Heai>-Note — should  read :    "  Petition  for  such  citation." 

i  1625. 
HbaivNote — should  read :    **  Issuance  of  such  citation." 

g   1628. 

Account  of  Administration— by  administrator  of  an  adminis- 
trator, 60  CaL  594.    Items  allowable,  68  CaL  643. 


2  1688  (Oontinned; 

On  Death  of  Executor  ob  AjuoKisTBATOB^aoooimtixur  in 
eqjUty,  60  CaL  £04 ;  3  West  C.  Bep.  682. 

i  16S1. 

VoucHEBS  —  held  Insufficlentt  63  CaL  349. 

ExECUTOB  KAY  OFjrBBT— debta  and  credits,  in  settling  comwo* 
iniae,68Cal.5i3L 

i  1632. 

SlusT  NOT  Exceed  $500  —  see  5  West  C.  Bep.  222. 

2  1634. 

KoTiCE  OF  Settlement— facts  prescribed  sufaclently  set  forth, 
10  Fac.  C.  L.  J.  620 ;  point  not  mentioned  in  bank,  63  CaL  473. 

i   1635. 

Any  Febson  Intebssted —6  West  C.  Bep.  28. 
i  1686. 
IMC1.CDING  Allowed  CLAncs— 62  Cal.  186^ 

May  be  Contested— burden  of  proof  on  contestant  of  allowed 
claims,  62  Cal.  4lo. 

i  1687. 

Settlement  of  Account  —  items  like  clerks' fees  may  beadja- 
dlcated  in  advance  of  payment,  bat  coart  cannot  settle  items  not 
found  in  account  or  report,  2  West  C.  Bep.  875. 

Conclusiveness  of  Settlement— of  account,  54  CaL  254; 
application  to  guardians,  55  CaL  142. 

i  1688. 

Conclusive  Evidence  of  Fact  — hence  cannot  be  questioned 
by  co-ordinate  court  in  action  by  distributees  against  sureties  of 
administrator  on  behalf  of  latter,  63  Cal.  522. 

i   1645. 

Dividend  —  clerical  error  in  computing,  63  CaL  281, 282. 

Legacy  —  need  not  be  paid  until  ordered  by  the  court,  see  3  West 
C.  Bep.  314. 

§  1648. 

Insolvent  Estate  —  allowed  claims  not  to  be  partially  paid 
without  provision  for  those  disallowed,  61  CaL  7L 

i  1660. 

Resist  the  Application— and  hence  mar  appeal  from  order  of 
partial  distribution,  63  Cal.  106  (but  no  ground  xor  reversal  found). 

i  1664. 

Section  Added— by  amendments  of  1885. 

i  1665. 

Distribution— «»n«  of  not  postroned  till  end  of  period  for  con- 
test, but  there  must  be  an  ascertained  balance  of  undisputed  assets, 
57  Cal.  421.  I^eraons  entitled  to  may  take,  such  as  heirs  of  widow's 
share  ol  the  community  property  on  distribution  of  husband's  ee* 
taie,  6a  Cal.  522:  Ooncluntfettesa  oft  In  favor  of  purchaser  from  dis* 
tributee,  as  against  persons  uudet  disability,  64  CaL  380. 


\  1666. 

lacovs&  TsKiB  BxwnBCTrvx  Shabkb— M  CaL  802. 

iON'ci.iTsrv^  AS  TO  BioHTs  OF  Heirs,  Lbgateks,  ktc— sppltes 
Sapeiior  Courts  as  successors  of  probate  courts,  so  that  they  can- 
t  entertain  petition  by  legatees  to  set  aside  decree  for  fraud  (corn- 
re  ?|  1573,  1574),  63  Cal.  454.  Even  those  under  disability  cannofe 
validate  purchase  In  good  faith  from  distributee,  64  Cal.  330. 

}  1667. 

>KiavsRY  Neci»saby— must  be  presumed  to  have  been  shown 
be  unnecessary  If  not  done,  63  Cal.  454. 

hsTRXBiTTioN  OF  Px:asoxai.t  Y — f  ollows  law  of  domlclle  of  deced- 
t,  5  West  C.  Bep.  513. 

i  1678. 

?XBSoN'  Holding  tsk  Samb— holder  of  irrevocable  power  of 
kaney  differs  from  grantee,  58  Cal.  114. 

DivxBiBiTTTOK  TO  AssiGNEB — docs  Hot  estop  heir  from  equitable 
lief  where  conveyance  Induced  by  fraud,  8  Pac.  C.  L.  J.  1044. 

i  1697. 

Dbiuvsred  Pbopbbtt  of  Bstatb— to  distributees,  54  Cal.  802. 

DiscHAROB  of  Exbcutob,  btc.  —  Claim  does  not  begin  to  outlaw 
lUl,  60  Cal.  255. 

I  1698 

Section  Cited— 67  CaL  808. 

i  1713. 

^ocEE:i>]Nas  Men-tioked  ix  this  Title  — as  contest  for  ad- 
pnlsiratlon,  66  Cal.  325,  or  appeal  from  order  directing  conveyance 
ItBtd  estate,  61  Cal.  161, 163. 

i  1716. 

'Within  Sixty  Days— 64  CaL  223 ;  64  CaL  879, 428. 

i  1716. 

Party  Affibming  is  Plaintiff,  etc.  —  so  in  contest  over  admin- 
*mtlon,56Cal.  825. 

i  1720. 

CkXBTS  —  on  appeal,  55  Cal.  87. 

\  1728. 

SacTioir  Added— by  fonendment  of  188L' 

i  1727. 

^NDSMBN  OF  PUBLIC  Adminirtratob— liable  though  his  official 
''^Aracter  not  mentioned  In  order  and  letters,  59  CaL  559. 

i  1768. 

CaAE  and  SfANAOElfBNT  OF  HiS  ESTATE- See  65  Cal.  130. 

i  1764. 

SuBD.  3.    Accounts  of  Quabdians — 2  West  C.  Bep.  877. 
;  1758. 
Tbstamenta  by  G uabdian — acts  void  If,  never  qualifies,  55  CaL  81. 


{  1770. 
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{  17T4. 

{  1780. 
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i  1780. 
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I  1792. 
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2  1888. 

Pbiha  Facix  Eyn>BNCX— Bubstitnte  for  ** primary  evidence**  In 
nd-note  on  p.  671. 

;  1844. 

OzTE  'WmrEBS — sufficient,  hence  exclnslon  of  testimony  of  another 
rltneas  not  prejudicial  error,  62  Cal.  810 ;  and  48  Cal.  553. 

HsABSAT  B V ii>iejioiB — objectionable,  50  CaL  427;  50  Cal.  440;  61 
!a1.  130 :  5  West  C.  Bep.  166, 889. 

Kkows  of  His  Owk  Enowi^edoib — see  50  CaL  894 ;  60  Cal.  414. 
i  1845. 

Opikiokb,  ImnsBSircKB,  I>ibci:.abatioxs — character  of  house  mat- 
er of  fact,  not  opinion,  61  CaL  88a 

2  1847. 

^suTW,  HoKKSTT,  OB  iKTKaBiTY  —  addition  of  last-named  term, 
I  Weet  C.  Bep.  b42,  OM. 

i  1848. 

I>Bci^ABATiOK,  XTC,  oi'  Akothkb — when  inadmissible,  5  West  O. 
lep.889. 

I  1849. 

]>]GCiiABATiON'B  OF  pRFBKCFSSORS  —  admissible,  09  Cal.  497 ;  63  CaL 
2,  at  p.  16  ;  while  holding  the  title,  but  see,  68  CaL  62L 

i  1850. 
BxcTTOir  Crrxo  as  AFPUCABiii:— to  fraudulent  transaction,  58 

9RL158. 

Bxs  Gbstjb— part  of,  declarations,  etc.,  forming.  Generally t  65 
:U.648. 

TncB  OF  DECXABATTOira— 68  CaL  25, 28  (not  contemporaneous)  ;  50 
3ftl.  600 :  60  Cal.  85  ;  declarations  not  forming,  57  Cal.  83  :  62  Cal.  30O- 
110 ;  6  West  C.  Bep.  253.  Special  irutcmees,  assault,  61  Cal.  381 ;  homi- 
Me,  50  Cal.  3S0,  853,  600,  640;  insurance  policy,  54  Cal.  422;  rape, -6 
west  C.  Bep.  253  ;  sale,  statements  of  vendor  after,  are  not,  4  West  C. 
Etep  501 ,  wife's  separate  property,  63  CaL  12,  at  p  16 ;  will,  undue 
Bflnence,  55  Cal.  308. 

i  1854. 

Pabt,  Admittiko  Morx  —  section  applicable,  66  CaL  213L 

i  1855. 

Bbction  CrrBD~59CaL  506. 

Katubb  of  Pbo vision— see  57  CaL  360. 

Copy  ob  Oral  Evii>hwc"e  of  Contents— of  lost  original  public 
Oocoment,  not  by  alleged  copy  of  certified  copy,  3  West  C.  Bep.  206. 

Pbbss  Copy—  of  letter  not  admissible  without  accounting  for  non- 
production  of  original,  5  West  C.  Bep.  888. 

SuBD.  L  Original  Lost  or  Destroyed— secondary  evidence 
admitted,  but  not  hearsay  of  witness  who  can  neither  read  nor  write, 
aWestC.  Bep.  78L 

SuBD.  2.   Obioinal  in  Possession  of  Opponent— 59  Cal.  600. 

SuBD.  4.  Obiginal  on  Becord— Certified  copy  admissible  When, 
»CaL600. 
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I  18A6. 

Paboz.  SviBBarcs  lKAi>ifn8TBLi:->to  vary  or  contradict  wxftM 
agreement,  M  CaL  496 ;  50  Cat  187. 

Pabol  EvAi>KNcic  Admibsiblb— ambisrnitT.  to  explain,  g  Ori 
M ;  authentic  act,  to  explain,  55  CaL  846 ;  consideration,  to  show  xcii 
lay^l.  11 ;  69  Cal  187 ;  11  Pac.  C.  L.  J.  287 ;  former  trial,  to  showMf 
9t, 66  Cal.  178 ;  fraud,  to  establish,  89  Cal.  637 ;  mistake  or  imperfecmt 
to  correct,  59  CaL  637 ;  promissory  note,  to  show  that  given  to  sec^ 
performed  a^eement,  64  Cal.  487,  or  time  of  delivery,  64  CaL  489 ,« 
mode  of  payment,  64  CaL  466 ;  or  to  be  note  of  company.  5  Weatf 
Bep.  584 ;  retention  of  title  to  land,  to  show,  63  Cal.  185 :  revision  iM 
reformation  of  contracts,  for,  59  CaL  637 ;  snrroandinflr  drcomstancq 
to  show.  65  Cal.  648 ;  57  CaL  139 ;  walrer  or  discharge,  to  show,  64  0» 
487  (discharge  of  agreement). 

I  1859. 

OOMBTBucTioir  ov  Btatutks— eon«fituftotia2ity,  generally,  54  Orii 
4,  M ;  particalar  Instances,  64  Cal.  94 ;  under  Const^  CaL  1879, 54  Cu 
111,  246;  844,  853,  571 ;  55  Cal.  242,  331 ;  66  CaL  649.  Curative  arts,  9 
GaL  15.  Directory  ttcUtitetf  particular  Instances,  64  Cal.  STL  Gena^ 
mUVt  omit  note  and  citations.  Grants  legislative,  55  CaL  ISC  Ma^- 
4Udory  aeU.  54  CaL  64.   £epeal  of  ttatutett  54  CaL  819.    Vartout  eatOt 

4B  (>aL  1^4,  JXi» 

CoxsTBUcnoN'  OF  TxsTBFMBNTS— bomfa,  69  Cal.  4.  CaKtndk 
Miarter  party,  56  CaL  425 ;  Insurance  policy,  54  CaL  156,422,443;  Inta^ 

SretaUon  of ,  58  Cal.  229 ;  89  Cal.  38,484  ;  63  Cal.  70:  lease,  59  CaL  49; 
I  CaL  288,  292:  promissory  note,  54  Cal.  103;  55  CaL  408;  pa1>H» 
lands,  89  Cal.  103 ;  stipulation.  60  Cal.  616 ;  water  rights,  59  Cal. » 
JDeedt.  construction  and  Interpretation  of,  55  CaL  368, 873;  mistake^ 
iS  CaL  52;  58  CaL  24  ;  taxes,  for,  54  Cal.  522 ;  55  CaL  385 ;  56  G>L  A 
Generally  1 62  CaL  623L 

{  1860. 

CONSTBUCTTON'  Of  IXSTBCTinCKTS ->  55  CaL  654. 

BuBBouNDiNO  CiRciTMSTAircES — may  be  shown  by  parol  e^ 
dence,  { 1856  n ;  55  CaL  648. 

I  1868. 

CoBBBSPOKDKNCK^  between  evidence  and  allegations,  0  Gri> 
fl27. 

RRI.KVANT  EvzDBNCX  — defined,  58  CaL  168;  required,  W  Oil 
304. 

OoUuATKBAi.  Fact — connecting,  54  CaL  120. 

I  1869. 

Affibmativx:  Alucoatioks— burden  of  proof,  64  CaL  428;  ptf* 
llcnlar  allegations  to  be  proven,  55  CaL  254. 

SUFFICIENCY  OF  EVIDENCE  IN  VARIOUS  CASB& 

Bbbach  or  PBomsB  of  Mabbiaok— 54  Cal.  51, 146. 

CoNTBACT  —  modification  of,  56  CaL  141. 

CoNVBBSiON'— 61  Cal.  420.  ' 

Ejbctkext ~59  CaL  652  ;  61  CaL  145. 

Ualicious  Pbosbcutiok  —66  CaL  124,  ISflL 

Kkouobncb— 68  Cal.  164. 

Payxxxt — 63  CaL  826. 


J 
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i    1870. 

LIviDKKCiB  2froT  Btrickkn  Out— unleM  clearly  Irrelevant 
gnoterial,  64  CaL  42. 

ptTxnco  —  on  admissibility  of  evidence,  waiver  of,  62  CaL  308. 

ptELEVANT  EVIDENCE. 

litoBA.2.    Pabty— 5&CaL67. 

j%3>Mi8eEroM's->  arrest,  after,  64  Cal.  382 ;  co-defendant,  use  against,  M 
H.  382 ;  deed,  declarations  after  execution  of,  64  CaL  245 ;  guilt,  not 
^admissible,  3  West  C.  Rep,  785 ;  injured  passenger,  by,  64  CaL  334  ; 
pane  person,  by,  to  be  disregarded,  50  CaL  386. 

Ooi<irirE»STON8— criminal  cases,  in,  68  Cal.  265;  59  CaL  353,  461;  63 
U.  289  ;  voluntary,  received,  59  CaL  65L 

SuBi>.  3.  Conduct  Airi>  PBBsiwciB  OF  Anothkb  — evidence  ad- 
liasible  under  this  head,  54  CaL  89 ;  presence  of  accused,  declara- 
fma  must  be  made  in,  59  CaL  600 ;  at  time  of  arrest,  64  CaL  382. 

St7bi>.  4.  Descbden^t'b  Dbci.abattom',  ktc  — dying  declarations 
I  criminal  cases,  53  CaL  577 ;  65  CaL  72 ;  59  Cal.  64 ;  61  CaL  175 ;  63  CaL 
r;  64  CaL  253. 

J(UBi>.  5.  Pabtker— act  or  declaration  of,  partnership  books,  S 
U.  28  ;  63  CaL  375 ;  after  proof  of  partnership,  63  CaL  375. 

AoEiTT— act  or  declaration  of,  after  proof  of  the  agency,,  not 
howu  merely  by  agent's  declarations,  64  CaL  519. 

Bttbd.  6.  Co-coxspiRATOBS— act  or  declaration,  as  to,  59  CaL  SB2  : 
iCaL  138, 142 ;  64  CaL  293. 

SUBD.  8.     FORMBB  TESTIMONY  OF  DECEDENT,  ETC.  — 60  Cal.  343  ; 

mt  of  Jurisdiction,  inapplicable  to  criminal  case,  applies  to  witness 
»iit  of  State,  64  CaL  22. 

.  SxjBD.  9.  Experts— degree  of  skill  requisite,  64  Cal.  609:  66  CaL 
151 ;  61  CaL  148  ;  and  see  56  CaL  427  ;  61  Cal.  368,  373,  387  ;  handwriting 
M  to,  58  Cal.  289,  314  ;  5  West  C.  Rep.  223,  888;  testimony  of,  when  and 
tow  far  receivable,  54  Cal.  509 ;  62  Cal.  909. 

Bttbd.  10.  Santtt— opinion  of  witness  on,  54  CaL  609;  If  Intimate 
icquaintance,  59  Cal.  394. 

SuBD.  IL    Common  Reputation — boundary,  59  CaL  459. 

^5^UBD.  15.  Indirect  Evidence  —  instances  of  inferential  evi- 
dence, 54  Cal.  422. 

EVIDENCE  ADMISSIBLE  IN  PARTICULAR  CASES. 
Account  — stated,  55  Cal.  551 ;  5  West  C.  Rep.  592. 

Assault  and  Battery— not  nonsuit  of  plaintiffs  in  prior  action 
for  forcible  entry  and  detainer,  8  Puc.  C.  L.  J.  497. 

^  Claim  and  Delivery— books  as  evidence  of  ownership,  8  West 
C.  Rep.  365. 

Contract— conditions,  performance  of,  54  CaL  442;  not  as  to 
extra  work,  55  Cal.  &J7. 

Diversion  of  Water— 61  Cal.  259. 

^Forcible  Entry,  etc.  —  37  Cal.  60 ;  unlawful  entry,  65  Cal.  143 ;  69 

Cal.  569. 

Fraud- 54  Cal.  120. 

Judgment  —  appealed  from,  not,  64  CaL  364. 


ADDITIONAL  NOTES.  67^  #  i 

2  1870  (Oontinned). 

IiAKD  Casks ~ ejectment, eoCaL  430  ;  61  CaL  238;  63  GaLSR.  Foiw 
dble  entry,  see  separate  note.  Mexican  grant,  S6  CaL  286^  Pabllo 
lands,  W  CaL  15, 2a6L    Quieting  tiUe,  55  CaL  & 

NaoLxaxircx— 62  CaL  161 

Note— iwyment  of,  58  CaL  164 ;  64  CaL  456 :  want  of  considerttloii 
for,  66  CaL  214. 

Balks— vendor's  statements  after,  not,  4  West  C.  Bep.  801;  and 
see  5  West  C  Rep.  40. 

Tbu8tee*8  Deed— 64  CaL  528. 

I  1875. 

JUDIdAIi  NOTICE. 

Bakkbuptcy  PBOCEXDiiras— while  action  pending  not  of,nGd. 
177. 

T7NITBD  States  Census — of  results  of,  64  CaL  91. 

•  BuBD.  2.  Established  by  Law— whatever  Is,  but  not  rules  of 
Superior  Court,  60  CaL  360-367. 

'  Bubd.  8.  Laws  of  Natvbe,  etc.  —  measure  of  time  as  sonitae  on 
morning  of  alleged  offense,  61  CaL  404 ;  streets  of  city,  54  CaL  S06;  8i 
CaL  55. 

Books  and  Docuicents  —  almanac,  61  CaL  404. 
I   1879. 

Keitheb  Pabtfes  nor  Other  Interested  pRBSONS—ex- 
duded ;  hence  grantor  may  swear  that  he  executed  a  deed  aclmowl- 
edged  before  a  notary,  and  if  he  does  so  falsely  is  guilty  of  perjorfi 
64Cal.288. 

I  1880. 

Bubd.  2.    Childben — 63  Cal.  167. 

SuBD.  8.  Pabtibs  to  Action  Against  Executor,  etc— depo- 
sitions, when  not  admissible,  51  CaL  106  (instead  of  101). 

I  1881. 

Bubd.  1.  Wife— may  be  witness  In  action  by  her  husband,  as  ^ 
community  property,  5  West  C.  Rep.  694 ;  may  testify  for  party  seP* 
arately  accused  of  same  offense  as  her  husband,  64  Cal.  2^ ;  iocom*' 
petency  to  testify  for,  against  her  husband  in  a  criminal  procee^ofi 
limited  to  cases  in  which  one  or  both  are  parties  (Pen.  Code,  ( UB* 
64  Cal.  257. 

Bubd.  8.  Confesston  to  Fbibst  —privileged:  Whenprovtal* 
inapplicable,  54  CaL  500. 

I  1882. 

Head-note-  should  have  at  end  word  "  repealed  '*  in  brackets 
I  1884. 

IxTERPRETER  —  short-hand  notes  of  testimony  taken  throng 
Inadmissible,  54  Cal.  627  ;  66  Cal.  119  ;  but  luterpreter  must  be  caliedi 
66  Cal.  119.  Witness  may  be,  66  CaL  534.  Is  competent  witness  to 
show  former  testimony  taken  through  him,  60  Cal.  06. 

§  1888. 

Section  Cited— 59  Cal.  506. 
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g  1898. 

BSCTIOK  CiTKD  —  80  Cal.  506. 

§  1894. 

SscTiOK  CiTKJ>~60  CaL  508. 

§  1908. 

ESTOPPEL  BY  BECORD. 

JuDOMKKT  —  or  order :  Finality t  where  appeal  taken  and  cause 
remanded,  see  60  Cal.  94.  Estojppelt  by  Judgment,  where  certificate  of 
purchase,  60  CaL  625. 

Jurisdiction  —  presumed  on  collateral  attack,  54  CaL  251. 

SiTBD.  1.  Probatk  OB  Admikistbatton'— ooHcluslveness  of  pro- 
ceedings, 56  CaL  420,  566 ;  58  CaL  114.  Distribution  to  assignee  does 
not  estop  person  induced  by  fraud  to  make  the  conveyance,  8  Pac.  C. 
Xu  J.  1044. 

X.EGAL  Condition  of  Person— provision  inapplicable  to  refusal 
to  probate  will  of  mentally  incompetent  person,  62  CaL  201. 

TiTXE  Bbttled  by  Judombnt  — ejectment,  in,  57  Cal.  525 ;  64  CaL 
72,  95 ;  foreclosure,  of,  50  CaL  178  ;  generally,  58  CaL  101 ;  Mexican 
Srant,  as  to,  58  CaL  87. 

Si7BD.  2.  Matter  Directly  Adjudged — county  court  Judgment 
no  bar  to  ejectment,  64  CaL  14  ;  generally,  56  CaL  212  ;  57  Cal.  558 ; 
merits  not  passed  on,  56  Cal.  212, 213 ;  nonsuit  irrelevant  evidence,  8 
Pac.  C.  L.  J.  497  ;  questions  Involved,  determine  estoppel,  61  CaL  132  ; 
same  cause  of  action,  54  Cal.  396  :  65  CaL  21 ;  58  CaL  18.  20  ;  61  CaL  132  ; 
63  Cal.  30 ;  stipulation  where,  63  CaL  30 ;  tenant.  Judgment  against, 
when  landlord  not  barred  by,  55  Cal.  633. 

Parties  and  Privies  —  application  to  particular  cases,  55  Cal.  633 ; 
60  CaL  445, 613 ;  64  CaL  42. 

Identity  —  of  cause  of  action  and  parties,  61  CaL  132. 

Notice  of  Pendency  of  Action  or  PRocEEDiNa— yerbal,  suffi- 
cient, 63  Cal.  564. 

I  1909. 

Matter  Directly  Determined— 63  CaL  564  (covenants  to  sup- 
ply water  for  irrigation). 

I  1910. 
Parties  Deemed  to  be  Same— 63  CaL  S64. 

I  1911. 

Same  Question  Litigated- 64  CaL  80. 
Actually  and  Necessarily  Included— 63  CaL  564. 

I  1918. 

Judgment  Obtained  in  Another  State— after  due  service  of 

Srocess,  not  lmi>eachable  in  absence  of  surprise  or  fraud,  8  West  C. 
;ep.405. 

I   1916. 

Judicial  Becord,  Impeaching — for  fraud,  50  Cal.  178, 179.  Judg- 
ment of  sister  State,  after  due  service  of  process,  not  impeachable  In 
absence  of  surprise  or  fraud,  3  West  C.  "Hep.  405. 
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2  1919. 

Bkctiox  Cited  —  59  CaL  808. 

PuBuc  Kecobd  of  a  Privatb  "WBrriNG  — certified  copy  of; 
deed,  59  Cal.  506 ;  2  West  C.  Rep.  6S  (aapritna  fade  evidence  of  gen- 
uineness, due  execution  and  delivery  of  deed). 

I  1925. 

Certificatr  of  Purchask — adverse  possession,  defendant  claim- 
ing, 63  Cal.  452 ;  annulment  of,  57  Cal.  558 ;  Judgment  on,  when  conclo- 
slve,  57  Cal.  525  ;  mortgage  of,  rights  of  foreclosure  purchaser's  West 
C.  Bep.  182 ;  premature,  54  CaL  690 ;  prima  facte  title  by,  59  CaL 
625. 

Primary  Evidknck— changed  to  prttnafade  by  amendment  of 
1874  to  {  1833,  and  other  sections  of  this  Code. 

I  1936. 

Books— reading  medical  works  to  Jury,  erroneous,  60  CaL  SSL 
PuBiiisHBO  Maps  or  Charts— but  not  diagrams,  61  CaL  552. 

I  1938. 

Contents  of  Writing  may  be  Proved  — after  failure  to  pro- 
duce, 59  Cal.  506. 

Notice  to  Produce  —  not  necessary,  where  writing  Itself  a  notice, 
59  Cal.  506. 

I  1943. 

Comparison  of  Handwriting- experts,  seel  1870,  Bubd.9,  and 
notes ;  58  CaL  289, 314. 

Nervousness  at  Time  of  Signino— release  for  injury,  not 
proper  to  show,  64  Cal.  334. 

g  1944. 

Writings  Admitted  or  Treated  as  GENtriNic  —  56  CaL  <^<i 
and  see  58  CaL  289. 

I  1946. 

Entries  in  Books— as  evidence  In  favor  of  party  making  tbenii 
57  Cal.  366:  of  alleged  partnership,  55  CaL  29;  where  alteration,  w 
CaL  29. 

I   1949. 

Head-Note— on  p.  601,  should  have  at  end  word  "repealed"  In 
brackets. 

§  1959. 

Presumptions;— generally,  see  \  1968  n. 

i  1961. 
Uncontroverted  Presumption  Binding— see  60  CaL  419. 

i  1962. 

ESTOPPEL. 

SuBD.  2.  Recitals — consideration,  when  impeachable,  54  Cal}^, 
deeds,  in,  62  Cal.  160  ,*  undertaking  to  release  attachment,  63  CftL  ""  * 
Water  rights,  concerning,  57  Cal.  SSI. 
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g  1962  (Continaed). 

8rBi>.  3L 
acquiescence] 
In  focatton 

to  non-nesrotiable  Instruments,  64  Cal.  '245 ;  deception, 'liahility  for,  54 
Cal.  422 ;  owner  conferring  apparent  authority,  see  64  CaL  803 ; 
silence  as,  57  CaL  909. 

SuBD.  4i  Tenant's  Dknial  of  LANDiiORD*sTiTZiX~  exceptions, 
<3  Cal.  153 ;  rule  applicable,  58  Cal.  4 ;  5  West  C.  Rep.  884 ;  6  West  C. 
Hep.  56). 

SuBO.  6.  JuDoifBNT  OB  Ordeb— When  conclusive,  57  Cal.  260,  525; 
6  West  C.  Bep.  350. 

Othkr  Estoppels— (subd.  7  and  section  In  general)  executor, 
none  against,  by  admissions  In  probate  papers  that  property  be- 
lonsred  to  estate,  2  West  C.  Rep.  68 ;  payment  of  money  or  Incurring 
obligation  therefor  at  request  of  party,  to  repudiate,  69  Cal.  23 ;  street 
assessment,  by  assignment  of.  5  west  C.  Rep.  228;  title,  knowledge 
of  state  of  one's  own,  57  Cal.  403. 

i   1963. 

PRES171CPTIONS  OF  Law— nature  of,  see  00  Cal.  419. 

lilSPUTABLE  PRESUMPTIONS. 

Subd.  1.  Innocence— of  crime,  or  wrong,  56  Gal.  210 ;  see  61  Cal. 
143.  Presumption  of  Innocence  neutralizes  or  overcomes  presumn- 
tlon  of  life  lnl)lgamy,  58  Cal.  210. 

Btjbi>.  2.    Unlawful  Act  and  Intent  —  see  55  Cal.  201. 

Subd.  3.    Obdinary  Consequences —Intended,  see  55  Cal.  201. 

Subd.  6.  Evidence  Wilfully  Suppressed— deemed  adverse. 
•e«  57  CaL  146. 

SuBDs.  15,  16.  Regular  Performance  of  Official  and  Judi- 
cial Duty— 54  Cal.  428, 480.  On  appeal,  no  presumption  that  plea 
not  passed  on  was  withdrawn  or  waived,  61  Cal.  377.  Presumption 
that  juror  sworn,  61  Cal.  554 ;  that  patent  properly  Issued,  62  Cai.  250  ; 
of  correct  action  of  probate  court,  63  Cal.  80. 

Subd.  18.    Matters  Within  an  Issue— 61  Cal.  132. 

Subd.  25.    Identity —61  Cal.  543. 

Subd.  26.  Death  of  Person  not  Heard  From  in  Seven 
Tsars— see  discussion.  58  Cal.  219. 

^SuBD.  32.    Continuance  of  Existing  Thing  —  see  58  Cal.  210 :  60 
Cal.  419. 

Subd.  40.  Survivorship- fourth  rule— sexes  different,  male  pre- 
sumed to  have  survived  ;  and  the  survivorship  of  the  wife  is  not 
conclusively  presumed  from  a  recital  to  that  effect  in  letters  of  ad- 
o^Qlstration  of  her  estate,  1  West  C.  Rep.  868. 

PRESUMPTIONS  IN  VARIOUS  CASES. 

Appical- In  land  case,  pendency  of,  60  Cal.  517. 

.    Conclusive  Presumptions — 63  Cal.  315. 

.  Contract— consideration  for,  64  Cai.  443  ;  deemed  on  demurrer  to 
lie  in  writing,  88  Cal.  335 ;  46  Cal.  7. 

Bntibk  Issue,  etc— submitted,  61  Cal.  132. 

Law  of  Another  State  —same  as  ours,  58  Cal.  426 ;  61  Cal.  624, 
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2  1963  (Continned). 

LiFi:— of,  58  CaL  219. 

Rbchcipt  —  only  pHma  faele  evidence  of  payment,  but  Is  at  least 
tbAt,  63  CaL  826. 

I   1968. 

Hkab-Notk  —  omit  word  "  usa^e." 
PsBJUBY—  one  uncorroborated  witness  Insufficient,  61  CaL  53S. 

I  1971 . 

RbalPropkrty— mortgae^e  lien  can  only  be  created  by  writing, 
4  West  C.  Rep.  631. 

I   1972. 

Part  Psrvormakcb  —  payment  not,  64  Cal.  25;  possesion,  iin< 
provement,  and  partial  payments  for  land  as,  3  West  C.  Rep.  577. 

I  1981. 

BuBDBN'  OF  Proof— where  complaint  anticipates  defense,  56  Cal* 
122.  Self-defense  in  action  for  wilfully  shootiusr  human  being,  3  West 
C.  Rep.  966.  Negll^rence  of  warehouseman,  in  action  for,  62  CaL 
164. 

J  1988. 

Alteration— after  execution,  56  Cal  214.  Record  altered  after 
made,  inadmissible,  5  West  C.  Rep.  223. 

I  1986. 

SUBD.  3.     To  RkQUIBK  ATTKND^NCK  BeFOBB  a  COMMISSIOlfBB— 

66  Cal.  599. 

I  1989. 

Witness  NOT  OBuaKD  to  Attend— out  of  county  of  residence, 
but  is  not  out  of  Jurisdiction,  for  deposition  may  be  taken,  56  CaL 
598. 

g  2009. 

Venue- not  essential  to  affidavit, 56  CaL  588. 

Affidavit  of  Merits— on  opening  of  default,  56  CaL  608 ;  61  CaL 

268. 

§  2010. 

Affidavit  of  Publication  —  once  a  week,  for  four  weeks,  57  CaL 
333. 

I  2012. 

Notary  Public  in  this  State  —  although  he  is  affiant's  attorney, 
56  Cal.  588. 

§  2021. 

Deposition  — of  witness  within  the  State  may  be  taken  though 
outside  county  and  beyond  thirty  miles,  see  56  CaL  599. 

§  2031. 

Notice — shorter  time  not  prescribed  by  directing  service  of  notice 
forthwith,"  5  West  C.  Rep.  Sis, 


u 
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i  2032. 

Objsctioxs  to  Deposition-— Insufflclency  of  affldarlt  on  which 
subpoena  Issued  is  ground  of,  but  not  for  quashing  subpoena,  64  CaL  401. 

!pROOF  Must  be  Made  at  the  Triai.  —  that  witness  continues 
absent,  and  where  done,  depositions  admissible,  63  CaL  307. 

2  2043. 

Exclusion'  of  Witnesses  —  discretion  of  court,  61  Cal.  888  ;  ex- 
ception proper,  of  party  In  interest,  but  not  of  record,  55  CaL  46. 

i  2046. 

Discretion  of  the  Court— new  trial  will  not  be  srranted  for 
error  in  allowing,  nor  is  such  error  reviewable  on  appeal,  63  Cal.  58  ; 
exists  as  to  such  questions  by  prosecution  to  Its  witnesses,  64  CaL  3Ki. 

§  2047. 

Refreshing  Memory— 3  West  C.  Rep.  785. 
UxDEB  His  Direction— when  fact  fresh  in  his  memory,  64  CaL  489* 

§  2048. 

Cross-examination,  Scope  and  Extent  of— credibility  of  wit- 
ness, attacking,  64  Cal.  256  ;  Impeachment  by  collateral  question,  55 
CaL  627  ;  67  Cal.  345 ;  59  Cal.  540 ;  range  of,  57  Cal.  345 ;  63  Cal.  58  ;  rec- 
ord, on  alleged  matters  of,  63  Cal.  5S ;  responsive  to  direct  examina- 
tion, 58  CaL  288 ;  61  Cal.  148  ;  62  CaL  19L 

i  2051. 

Impeaching  Adverse  Witness  —peneral  reputation  bad,  for 
truth,  honesty,  or  Integrity,  58  CaL  214 ;  64  Cal.  loa ;  addition  of 
term  "  integrity,"  3  West  C.  Rep.  642, 646;  general  reputation  alone 
in  question,  64  Cal.  163.  Previous  conviction  of  felony ^  57  CaL  571 ;  60 
Cal.  413.  Conviction  of  misdemeanor  must  be  proved  by  record,  4 
West  C.  Rep.  77. 

I   2052. 

Inconsistent  Statements  of  Witness— 60  CaL  95';  61  CaL  394, 
545;  62  CaL  145. 

i  2053. 

Evidence  of  Good  Character— in  criminal  case,  59  CaL  462; 
and  see  61  CaL  143 ;  rebutting  irrelevent,  54  CaL  282. 

I  2061. 

Effect  or  Value  of  Evidence— charge  held  not  to  cover,  8 
West  C.  Rep.  674. 

Province  of  Jury— effect  of  evidence,  54  Cal.  156  ;  55  CaL  257 ;  69 
CaL  300, 677. 

Subd.  3.  Witness,  FAiiSE  in  Part  — to  be  distrusted  in  all ;  wil- 
ful falsity  requisite,  and  must  not  be  in  another  proceeding,  59  Cal. 
660;  charge  that  Jury  ought  to,  or  must,  disregard  testimony,  im- 
proper, but  liberty  to  do  so  may  be  left  to  Jurj',  People  v.  Ah  Sing, 
Slarch  31, 1881 ;  59  Cal. 


Subd.  5.  CrviL  Cases- preponderance  of  evidence,  66  Cal.  600 
(fraud) ;  2  West  C.  Rep.  145  (inapplicable  to  charge  of  judge  In  equity 
case  where  verdict  merely  advisory,  as  for  reformation  ox  deed). 

CBUfiNAL  Cases  — beyond  reasonable  doubt,  Pen.  Code,  \  1096  ;*,66 
CaL  405 ;  57  CaL  566 ;  58  CaL  213 ;  50  Cal.  388,  390, 395. 
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INSOLVENT  ACT  OF  1880. 


p.  646. 

In  effect  June  16, 1880. 
See  Stats.  1880,  p.  316. 

!  1. 

AssiomcxNTS  FOR  BsNKFTTS  OF  Creditobs— Insolvent  Act  of 
1880  does  not  repeal  Civil  Code  provisions  concerningr.  61  Cal.  260  ;  63 
Cal.  463  ;  and  such  assignment  dia  not  preclude  discharge  under  Act  of 
IffiZ,  63  CaL  187. 

SvsPENSTOir— of  state  Insolvent  laws  by  federal  bankrupt  law,  55 
Cal.  299,  604  :  57  Cal.  197  ;  60  Cal.  267.  But  property  acquired  by  the 
iMuiknipt  after  the  adjudication  does  not  belong  to  the  assignee,  and 
may  be  thrown  into  Insolvency  by  debtor,  61  Cal.  489. 

TncB  OF  Creation  of  Dkbts  —  not  presumed  on  collateral  attack, 
upon  involuntary  proceedings  that  the  debts  were  not  created  after 
the  Insolvent  Act  of  1880, 8  west  C.  Rep.  639.  A  Judgment  obtained 
In  1876  may  be  discharged  under  Act  of  1880, 3  West  C.  Bep.  190  ;  and 
so  may  be  a  debt  contracted  in  1878, 6  West  C.  Bep.  162. 

Effxct'of  Falsb  Oath  —  50  Cal.  660. 

Oats  to  ScHKOuiiE— made  before  notary  public.  Instead  of  Judge, 
under  Act  of  1852,  does  not  authorize  discharge,  1  West  C.  Bep. 
VTBi 

2  6. 

Ori>er— error  in  date  of  which  may  be  corrected,  59  Cal.  267. 
Jurisdiction  to  make,  attached  on  filing  of  petition  and  schedules,  99 
CaL  134. 

Not  Less  Than  Thibtt  Days— notice  of  creditors'  meeting,  55 
CaL  476 ;  see  58  CaL  214  (under  former  act). 

Ori>er  Staying  Proceedings  —  enforcement  of,  64  Cal.  87. 
Bffect  of,  on  mortgage,  62  CaL  885.  Notwithstanding  such  order,  suit 
on  mechanics*  lien  may  be  begun  within  the  ninety  days  prescribed 
by  {  1190,  Code  Civ.  Proc.,  63  CaL  122. 

Designate  a  Newspaper— 58  CaL  244  (under  former  act). 

?7. 

By  United  States  Mail,  Postage  Prepaid,  or  Personaixy 
-6  West  C.  Bep.  162. 

PuBiiiCATiON  OF  NoTicK  TO  CREDITORS— Jurisdictional  Import- 
ance, 57  CaL  333 ;  proof  of,  57  CaL  333  (and  see  58  CaL  244) ;  50  CaL 
131 

i   8* 

Involuntary  Insolvency— clf*mto«af  of  proceedingt.  Proceed- 
ings under  Act  of  1876,  may  be  dismissed  for  Inexcusable  delay  la 
their  prosecution,  64  CaL  492. 
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§  85. 

Sbpori:  this  Exactxem-t — partners  codH  not  themaelves  apply 
»r  the  benefit  of  the  act,  or  be  adjudged  insolvent  as  snch,  5  CaL 
95  ;  8  Cal.  44  ;  55  Cal.  902 ;  so  as  to  prevent  pursuit  of  firm  property  by 
reditors,  54  Cal.  315 ;  56  Cal.  632 ;  but  discharge  of  Individual  partners 
ould  bar  partnership  debts.  62  CaL  443 ;  63  CaL  187  ;  (explfunlng  or 
verruling,  56  CaL  632, 63»;  8  Pac.  C.  L.  J.  1034). 

§  44. 

MoBTGAGB  MAT  BE  FoRBCiiOSED  —  agsiust  land.  If  persoual  Judg- 
aent  for  deficiency  waived  in  complaint,  62  Cal.  385. 

S  45. 

PBOVABI.B  Debt  —  prohibition  against  prosecution  by  creditor 
feolding,  does  not  cover  mechanics'  lien,  63  CaL  122. 

I  47. 

"Wttbout  any  Appucation  — hence  at  Instance  of  receiver,  8 
West  C.  Bep.  762. 

i  49. 

Concealed  any  Part  of  His  Estate  — unless  very  trifling,  59 
C!iaL2e7. 

g  60. 

Creditor — opposing  the  discharge,  included  assignee  under  Act  of 
18S2, 63  CaL  328. 

Opposition  to  Discharge— under  Act  of  1852  might  be  made  by 
creditor  whose  Judgment  has  been  set  aside,  62  CaL  29,  or  by  assignee, 
88  Cal.  328. 

Verification  op  Pleadings  —  Bequlrement  applies  to  answer 
filed  Bince  Act  of  1880  in  effect,  62  Cal.  46. 

"Withdrawal  op  Opposition  —  may  be  made  (under  Act  of  1852) 
without  consent  of  other  creditors,  64  CaL  394. 

i  53. 

Discharge— finding  that  court  granted,  held  sufficient,  6  West  C. 
Bep.  161. 

Debts— debt  will  not  be  presumed  to  have  been  created  after  Act 
of  1880  went  into  effect.  3  West  C.  Bep.  639.  Discharge  covers 
promissory  note  assigned  without  Indorsement  to  a  resident  of 
another  State,  3  West  C.  Bep.  436. 

Decree  op  Discharge— effect  of,  3  West  C.  Bep.  436,  does  not 
transfer  title  to  converted  property,  6  West  C.  Bep.  128. 

Pleading  Discharge  — In  bankruptcy,  after  Judgment,  when  too 
late  for,  62  CaL  514,  collateral  avoidance  for  fraud,  64  Cal.  233. 

Discharge  Fraudulently  Obtained  —  may  be  avoided  collat- 
erally under  Act  of  186*>,  when  pleaded,  64  Cal,  233. 

Refusal  of  a  Discharge— discretion  of  court  to  vacate,  12  Pac. 
C.  L.  J.  13. 

Disposition  of  Property— under  former  act,  where  discharge 
refused,  property  reverted  to  creditors,  57  CaL  211 ;  see  87  CaL  609. 

§  55. 

With  View  to  Prevent  Property  From  Coming  to  Assignee, 
btc.  •> finding  covering  these  provisions  sufiicient,  3  West  C.  Bep.  639. 
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I  K5  (Continned). 

ABBSSSTBrn  MAT  RbCOTEB  THX  PBOPEBTY— 866  62  CaL  43L 

FRAI7BT7I.1ENT  Prefebencbs  AND  Tbakbfkbs— If  enoogh  fonnd 
by  court  to  avoid  sale,  it  need  not  And  more,  such  Is  intention  to 
prefer  a  creditor,  2  west  C.  Rep.  142.  Insufficient  change  of 
possession  as  against  assignee  of  insolvent,  63  CaL  494. 

Absioxmexts  fob  Bek^ftf  of  Cbbditobs— 61  CaL  209;  63  CaL 
187, 463 ;  see  also  6  Sawy.  77. 

g  60. 

HoMBSTKAD— court  may  exempt  or  set  apart,  but  may  not  ordtf 
sale  thereof,  if  over  limit  of  |5,000, 62  Cal.  441.  And  if  no  valid  borne- 
stead  in  exiHtence,  order  setting  homestead  apart  to  insolvent  is  a 
nullity,  2  West  C.  Rep.  128.  Yet  under  Act  of  1852,  failure  of  judge  to 
set  homestead  apart  not  conclusive  that  it  was  not  a  homestead,  nor 
equivalent  to  an  abandonment,  3  West  C.  Rep.  203.  If  subsequent 
and  subject  to  mortgage  by  insolvent,  no  bar  to  foreclosure,  &  Cal* 
186. 

i  68. 

Rbcexybbs— appointment  authorized  under  this  section,  58CiL 
8S8 ;  and  see  60  Cal.  899 ;  may  be  made  by  the  court  at  chambers,  w 
Cal.  227.  Functions  not  suspended  pending  appeal  from  adjudicaoon 
of  insolvency.  68  Cal.  356.  Extent  of  authority  over  disputed  prop- 
erty, 63  Cal.  239.  Person  failing  to  turn  over  property  to,  not  pon- 
ishable  for  contempt,  when  claims  title  adversely,  69  CaL  406L 

?  64. 

CoNTaaiPTS — 59  Cal.  406. 

Attachment  — dissolved  by  insolvency  under  Act  of  1876, 57  CaL 
8B1 ;  69  Cal.  134 ;  and  see  63  CaL  277. 

i  66. 

CouBT  MAY  Dismiss  Pboceedin'gs— under  Act  of  1876,  for  inex- 
cusable delay  in  their  prosecution,  64  CaL  492. 

§  67. 

RsjBCTiKa  Crbditob's  CiiAiM— appeal  lies  from  order  appioviDS 
assignee's  exclusion  of  claim,  and  hence  equity  suit  improper,  61  CaL 
242. 

i  68. 

CoNTiiiCTrN-G  Acts  Refbai^bd— but  not  provisions  of  dvU  Code 
concerning  assignments  for  benefit  of  creditors,  61  Cal.  269 ;  63  CaL 
463 :  nor  less  stringent  provisions  as  to  discharge  contained  In  former 
act,  3  West  C.  Rep.  199 ;  but  Act  of  1880  In  effect  a  continuation  w 
prior  law,  3  West  C  Rep.  199 ;  and  a  Judgment  obtained  in  1876,  may 
be  discharged  under  Act  of  1880, 3  West  C.  Rep.  199 ;  as  may  also  be  a 
debt  contracted  in  1878,  6  West  C.  Rep.  162. 

Case  in  Insolvency  Instituted  —  not  affected  by  repeal,  bn* 
this  provision  not  Intended  to  keep  In  force  former  mode  of  proced- 
ure in  conflict  with  the  act,  as  non-verification  of  answer  oppoedoS 
discharge,  62  CaL  46. 

p.  670.    Libel  and  Slander. 

Costs— same  as  under  general  law  (except  to  cover  counsel  feesX 
Mid  not  carried  if  recovery  less  than  6300,  in  District  (or  Superior) 
Courts,  55  Cal.  564. 
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Abatement— action  not  to  abate  by  death  or  other  cUsablllt7»  S  tSSk 
action  not  to  abate  by  transf er»  38&. 
of  nuisance,  action  for,  731. 

Abbreviations— ose  of,  186. 

Absence— at  trial  waives  Jnry.  631. 

from  State,  effect  on  Statate  of  Limitations,  351. 

publication  of  service  on,  413. 

of  evidence,  ground  for  continuance,  595. 

of  witness,  deposition  may  l>e  taken,  2020. 

Absentee— appointment  for,  in  probate  proceedings,  1718. 

Abstract— In  partition  suits,  800. 
costs  for,  wlien  allowed,  799. 
to  be  verified,  800. 
by  executors  and  administrators,  1622-1653. 

Accident— a  ground  for  new  trial,  657. 

Account— copy  of,  may  be  demanded,  454. 
how  stated  in  pleadings,  454. 
items  of,  need  not  be  pleaded,  454. 
further  account  may  be  ordered,  454. 
reference  on  judgment  by  default,  565. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  1461. 
to  be  rendered  by  surviving  partner,  1585. 
in  case  of  executors  and  administrators,  1636. 
final  account  of,  1652. 

proceedings  in  case  of  neglect  to  render.  1653. 
order  to,  may  issue  agahist  public  administrator,  1735. 
of  public  administrator,  when  to  be  made,  1739. 
of  Joint  guardian  may  be  allowed,  1775. 

Accounting  and  settlements— action  for,  for  rents  pending  redem> 
tion,  707. 
See  EzEOUTOBS  aud  ADMnriSTBATOsa. 

Accrued  right— not  affected  by  Codes,  8. 

Acknowledgments— judicial  officers  may  take,  179. 

Act— See  Codb  op  Civil  Pboobdubb. 

Action— Code  not  to  effect  pending,  8. 
definition  of.  22. 
are  of  two  kinds.  24. 
one  form  of,  only,  of  civil  action,  307. 
against  husband  and  wife,  when  wife  may  defend  alone»  37L 
£»es  not  abate  by  death,  etc.,  385. 
against  executors  and  administrators,  1583, 1584. 
against  Joint  debtors,  939-994. 
against  steamers,  boats,  and  vessels,  813-^7. 

Codb  Civ.  Pboo.— S7.    r  67?  j 
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In  proceedings  to  try  right  of  office,  804. 

In  proceedings  to  perpetuate  testimony,  2084. 

In  replevin  where  delivery  is  claimed,  510. 

juror  may  make,  as  to  misconduct  of  jury,  657. 

may  be  taken  by  Judicial  officers,  179. 

of  concealment  or  materiality  of  witness,  1988. 

of  costs  and  disbursements,  1033. 

of  jastiflcatioii  of  bail,  495. 

of  marinei-s'  claim  of  wages,  625. 

of  notice  of  filing  award,  1286.  

of  plaintiff  den  \1ng  execution  of  Instrument,  448» 
of  printer,  evidence  of  publication,  2010. 
of  property  due  judgment  debtor,  717. 
of  sole  trader,  1818. 
of  service  and  mailing  of  notices,  1306. 
of  return  of  summons,  410. 
of  service  of  summons,  415. 
of  sureties  on  bonds,  1057. 
of  publication,  what  to  specify,  2010. 
of  publication,  where  ffled,  2011.^.  ,       .     .,^ 
of  title  to  property  claimed  by  third  party,  619. 
of  witness  for  exoneration  from  contempt,  2069. 
on  application  for  writ  of  review,  lOog. 
on  application  for  injunction,  626.  627. 
on  application  to  perpetuate  testimony,  2084. 
on  claim  and  delivery,  610. 
on  motion  for  contiimance,  595. 

on  motion  to  dissolve  Injunction,  532.  ^,   ,      ,  .  ^,_ 

on  motion  for  a  new  trial,  when  to  be  filed  and  served,  658. 
on  objections  to  appointment  of  referee,  642. 
on  suomission  of  controversy,  1138. 
service  of  copy,  in  arrest,  484. 
service  of,  in  replevin,  612. 
service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtor,  991. 
to  be  filed  by  sheriff  in  replevin,  520. 
to  bill  of  costs,  1033. 

to  compel  judgment  debtor  to  answer,  715. 
to  copy  of  assignment  to  redemptioner,  705. 
to  discharge  attacliment,  856. 
to  oppose  dlscliarge  of  attachment,  657. 
to  oppose  dissolution  of  injunction,  532.  .  .  .    ^      .««. 

to  petition  to  obtain  further  security  from  administrator,  1397« 
to  show  misconduct  of  jury,  658. 
to  vacate  order  of  arrest,  503. 
verifying  pleadings,  44H. 
when  affiant  is  non-resident,  448. 
when  affiant  is  a  corporation,  446. 
when  State  is  a  part/,  not  required,  446. 
when  valid  though  defective,  1046. 
when  may  be  used,  2009. 
Afltoity— disqualifies  judge,  170. 
disqualifies  juror,  602. 
disqualifies  referee,  641. 

A  fflrmation— equivalent  to  oath,  2097. 

oath  includes,  17. 
Aeent— appointment  of,  to  take  property  on  distribution,  1601* 

to  furnish  bond  in  such  case,  1692. 

llabiUty  of,  on  bonds,  1695.    „    ,    ^   ^      ^  ,^ 

to  render  annual  account  to  Probate  Court,  IQQL 

declarations  of,  1870. 
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Alien— efPeet  of  alienage  on  limitation  of  actions,  354. 

Alienatioii— after  salt  commenced,  effect  of.  in  real  actions,  740, 747. 

Allegationa— affirmative,  by  whom  must  be  proved.  1869. 
denials  of,  how  made,  437. 
If  not  controverted,  deemed  admitted,  462> 
In  complaint  for  injunction,  what  essential,  52S. 
in  pleadinffs  against  Joint  debtors,  9!^. 
sham  and  irrelevant  to  be  striclcen  out,  453. 
material,  what  are,  463. 
material  only  need  be  proved,  1867. 
negative,  when  must  be  proved,  1869. 
to  ue  liberally  construed,  452. 
redundant,  Btrlking  out,  453. 
when  deemed  admitted,  462. 
when  deemed  controverted,  463. 
burden  of  proof  of,  1869, 1981. 
variance,  469-471. 

Allowance— for  support  of  family  of  decedent,  1164, 1467. 
how  to  be  paid,  14<i7. 

Alteration— in  writing  must  be  accounted  for,  1982. 

Ambiguity— as  a  ground  for  demurrer,  «30. 
grounds  of  demurrer  to  answer,  444. 

Amendments— after  demurrer  filed,  472. 
by  adding  or  striking  out  party,  473. 
by  correcting  name  of  party,  473. 
must  be  filed  and  served,  4^. 
of  course,  472. 
of  process,  128. 
terms  may  be  imposed,  473. 
to  complaint,  when  allowed,  464. 
to  complaint,  service  of.  432. 
to  pleadings  or  proceedings  generally,  473. 
to  pleadings  in  Justices'  Courts,  859. 
upon  affidavit  and  notice.  473. 
errors  and  defects  to  be  disregarded.  475. 
fictitious  name,  where  real  name  discovered.  474. 
service  of,  432, 472. 
supplemental  pleadings,  464. 
variance.  469-471. 

Amicable  actions— 1138-1140. 

Another  action  pending— ground  for  demurrer,  430. 

Answer— as  a  pleading,  422. 

amendment,  when  allowed,  464-472. 

as  an  appearance,  1014. 

by  whom  verifled,  and  form  of  verification,  446. 

construction-of ,  452. 

copy  of  instrument  in,  effect  of  pleading,  448. 

cross<4emands  in,  440. 

counterK:laim  in,  438-440. 

defenses  in,  must  be  separately  stated,  441. 

demanding  items  of  account,  i54. 

defenses  not  raised  by,  waived,  434, 439. 

demurrer  at  same  time  with,  431. 

demurrer  to,  443-444. 

denials  in,  437. 

disclaimer,  739. 

effect  of  omission  to  set  up  counter-claim  in,  85^ 

effect  of  demurrer  on  answer,  472. 

errors  and  defects  In,  475. 
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A^ppeals  to  Superior  O^variB—CoiUiMmd, 
trial  de  novot  when,  978. 
ladgment  on,  960. 
fees  on,  960. 
Code  sections,  996-008,  not  to  apply  to,  980. 

Appearance— accusation  against  attorney  to,  29S. 
husband  and  wife,  370, 371. 
time  for,  to  be  inserted  In  summons,  407. 
waives  service  of  summons.  406, 416. 
by  demurrer  or  answer,  1014. 
faOure  of,  waives  findings,  634. 
failure  of,  waives  Jury,  031. 
failure  of,  In  Justices^  Courts,  884. 
of  parties,  is  waiver  of  notice,  1306. 
waives  issuance  of  summons,  406. 
what  constitutes,  1014. 

A.ppellant— must  file  undertaking,  941. 

executors  and  administrators,  when  need  not  file,  94€b 

must  furnish  papers,  950. 

what  to  furnish,  on  apnea!  from  order.  991. 

what  to  furnish,  on  order  for  new  trial,  952. 

who  is,  938. 

Appellate  jurisdiction— of  Supreme  Court,  50, 52. 
of  Superior  Court,  75, 77. 

Application— to  court,  repetition  prohibited,  182. 
repetition,  a  contempt,  183. 

Appraiaer^may  be  appointed  at  chambers,  166. 
to  be  appointed  uy  Superior  Court,  1444. 
who  are,  and  by  whom  appointed,  1444. 
to  be  sworn,  1445. 
duty  of,  1445. 

appointment,  what  to  include,  1445. 
inventory  to  bo  signed  by,  1449. 
of  after-discovered  property,  1451. 
duty  of,  as  to  homestead,  1476. 
report  of,  on  homestead,  1477. 
report,  how  confirmed,  1478. 
appointment  of,  on  estate  of  ward,  1773. 

Appraisement— of  estates  of  deceased,  1444, 1476. 
of  ward's  estate,  1773. 

Arbitration— what  may  be  submitted  to,  and  when,  1281. 
titles  cannot  be  submitted,  1281. 
submission  to  be  in  writing,  1282. 
submission  entered  as  order  of  court,  1283. 
revocation  of,  1283. 
powers  of  arbitrators,  1284. 
adiournments,  1284. 
oath  of  arbitrators,  1285. 
power  to  administer,  1284. 
majority  may  decide  question,  1285. 
arbitrators  must  be  sworn,  1285. 
must  all  meet,  1053. 
but  two  acting  Is  sufficient,  1053, 1285. 
award  must  be  in  writing,  1286. 
judgment  on  award,  when  entered,  1286. 
grounds  for  vacating  award,  1287. 
award  vacated  In  certain  cases,  1287. 
court  may  modify  or  correct  awards,  1288. 
decision  on  motion  subject  to  appeal,  1289. 
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Jadflrment,  when  not  subject  to  appeal,  1389.  _^ 

If  submission  to,  Is  revoked,  measure  of  damages,  12Mi 

Argument— case  reserved  for,  when  to  be  bronght  up,  66S. 
order  of,  on  trial,  607. 

Arrest  and  bail— affidavit  for  order  of,  481. 
affidavit  in  Justices'  Courts,  863. 
arrest,  how  made,  485. 
bail  by  defendant,  486. 
bail,  allowance  of,  496. 

bail,  allowance  of,  on  arrest  for  contempt,  ISlIk 
bail,  how  given,  487. 
bail  may  be  reduced,  503, 501. 
bail,  UaDillty  of.  490. 
bail,  sulMtituted  for  deposit,  499. 
certiflcate  of  Judge  or  clerk,  sufficiency  of,  496. 
custodian  of  will,  when  subject  to,  1903. 
deposit  to  secure  discliarge,  497. 
deposit,  when  to  be  refunded,  500. 
deposit  to  be  paid  into  court,  496. 
deposit  applied  on  Judgment,  500. 
dischanre,  now  effected,  486. 
escape,  liability  of  sheriff,  501. 
execution  in  action  on,  what  to  state,  683. 
exoneration  of  bail  by  death,  491. 
exoneration  by  rearrest.  488.  _ 

for  refusal  to  obey  citation  in  probate  matters,  1460. 
for  refusal  of  administrator  to  answer  on  oath,  1440. 
for  forcible  entry,  when  made,  1168. 
for  contempt,  arrest  when,  1214. 
generally,  478-504. 

m  what  cases  arrest  may  be  made,  479. 
In  probate  proceedings,  for  embezzlement  of  estate,  1460. 
in  Justices' Courts,  proceedings  on,  861-865. 

iudgment  against  sheriff  as  bail,  502. 
nsflflcatiou  of  bail,  493-49.5. 
lability  of  officer  for  arrest  of  witness,  when,  2009. 
law  undertaking  when  required,  493. 
limitations  of  power  of  arrest,  478.  .      .  _, 

notice  of  arrest  to  be  given  plahitifl  In  Justices'  Court,  8M. 
notice  of  justification  of  bail,  493. 
no  arrest  to  be  made  except  under  Code,  478. 
of  Judgment  debtor,  715. 

of  usurper  of  office,  when,  804.  ^.     ,_ 

of  public  administrator,  for  refusal  to  submit  to  exanUnatioDi  11» 
order  of  arrest,  from  whom  obtained,  480. 
order,  form  of,  and  return,  483. 
order,  what  to  requhre,  483. 
order,  when  may  be  made,  483. 
order,  execution  of,  485. 
order,  may  be  vacated,  503, 504. 
order,  how  served,  484. 
of  witness  for  refusal  to  tesUf y^  1994. 
of  witness,  when  void,  2065. 
proceedings  for,  in  Justices'  Court,  861-86S. 
proceedings  against  ba'l,  490. 
proceedings  against  sheriff,  for  escape,  502. 
qualifications  of  ball,  494. 
reduction  of  deposit,  497. 
release  from,  exempts  from  rearrest,  1153. 
sheriff,  discharge  of.  liability,  496. 
•herifl  to  give  certiflcate  of  deposit,  497. 
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datlesof.282. 

demiirrer  of,  to  accantlon,  2M. 

examination  for  admission.  275-279. 

exempt  from  Jury  duty,  200. 

fees  of.  1021. 

jraneral  duties  of,  282. 

bk  <;ertain  cases  not  to  testify,  1881. 

injustices'  Courts,  842. 

Justice,  or  judffe  may  not  act  as,  170-171. 

indgm^i^t  MAlnst  on  accusation,  299. 

license  of,  277, 281. 

may  instruct  sheriff  wbat  to  attach,  M3. 

may  require  sheriff  to  take  property  lu  replevin,  511. 

may  consent  to  waive  jury,  1)31. 

maS^  "vraive  flndlnff  of  facts,  634. 

measure  and  mode  of  compensation,  1021. 

mnst  not  be  receiver,  666. 

name  of,  to  be  Indorsed  on  summons,  407. 

notice  of  change  of,  in  action,  285. 

oaUi  of,  on  admission,  278. 

of  ottier  State,  how  admitted,  279. 

papers  to  be  served  on,  1015. 

practicing  without  license,  a  contempt,  281. 

pleadings  to  be  signed  by,  446. 

power  of,  283. 

prlTileged  communications  of,  1881. 

proceedings  for  removal  of,  287-299. 

qnailflcatlons  necessary  for  admission,  276-276^ 

reference  on  accusation  asainst,  298. 

removal  and  suspension  of,  286-299. 

roll  of,  to  be  kept,  280. 

service  ofjMpers  on,  to  be  made,  1016. 

Btrlkliig  oil  roll,  286-299. 

trial  o^  on  accusation  filed,  297. 

verlflcatlon  of  accusation,  291. 

wlio  may  practice  in  Justices'  Courts,  842. 

Attorney-general— duty  of,  in  proceedings  for  escheated  estates,  1278. 
need  not  verify  pleading,  446. 
may  bring  action  for  usurpation  of  office,  803, 804. 

Award*— aee  Abbitilation. 

Bail— defendant  dischaiged  on  giving,  486. 
deposit  made  instead  of,  497. 
in  contempts,  1215, 
Justification  of,  493-496. 
may  be  given  by  defendant  on  arrest,  487. 
may  surrender  defendant,  488. 
may  arrest  defendant.  489. 
may  be  exonerated,  491. 
may  be  examined  as  to  qualifications,  495. 
qualifications  of,  494. 
substituting  for  deposit,  499. 
to  be  given  DV  usurper  of  office  or  franchise,  804. 
when  charged  on  undertaking,  489. 
when  finally  charged,  490. 
when  sherlfl  liable  as,  601. 
on  supplementary  proceeding,  715. 

Bailiff  of  Supreme  Oonrt— how  appointed,  266. 
tenure  of  office,  266. 

Beneficiary— Joinder  of,  as  plaintiff,  unnecessary,  369. 

CODB  Civ.  FB00.-59. 
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Bid— at  administration  sale,  how  received,  1549. 
what  amount  to  be  bid,  1550. 
at  execution  sale,  694. 

Bidder— refusal  to  pay  bid  at  execution  sale,  e9ft497. 
extent  of  liability,  6^7. 
when  officer  may  refuse  bid,  696. 
recovery  from,  696. 

Bill  of  costs— verification  and  filing  of,  1033. 

Bill  of  exchange— notice  to  drawers  and  indorsers,  how  emativf^ 

1865 

assignment  of,  368. 

parties  Joined  as  defendants,  383. 

Bill  of  particulars— obtaining,  practice  on,  454. 
need  not  be  pleaded.  454. 
complaint  in  Justices'  Court  may  be,  853. 

BUmk— in  process  in  Justices'  Courts  to  be  filled,  920. 

Boats— liability  of,  liens  for,  813. 
actions  may  be  brought,  814. 
complaint,  what  to  designate,  816. 
summons,  how  served,  816. 
attachment  may  issue.  817. 
issuance  of  writ,  818. 
writ,  how  directed.  819. 
execution  of  writ,  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  822. 
oischarge  of  attachment,  terms  of,  82S. 
sale  under  Judgment,  824. 
proceeds,  how  disposed  of,  824. 
claims  for  wages  preferred,  825. 
claims,  how  enforced,  825. 
claims,  how  pi-oved,  826. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  reqaisitas  of,  1888. 
additional,  when  required,  1389. 
separate  bonds  required,  1391. 
not  void  on  first  recovery,  1392. 
sureties  must  Justify,  1393. 
additional  security,  1394. 
when  right  ceases,  1395. 
when  may  be  dispensed  with,  1396. 
of  admlulstrator,  with  will  annexed,  1426.  ^ 

of  purchaser  at  administrator's  sale,  when  required,  IJn* 
action  on  administrator's  bond,  1586. 
to  executors  by  distributees  of  estate,  1661. 
suit  upon  distributees'  bond,  1662,  _„ 

of  agent  appointed  for  absent  distributees,  1692. 
of  public  administrator  on  special  letters,  1727. 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sale  of  property,  1788. 
new  bond  of  guardian,  when  reqtUred,  1803. 
must  be  filed,  action  on,  1804. 
provisions  of  Code  to  apply  to,  1809. 
court  commissioners  may  take,  259. 
qualifications  of  sureties,  1057. 
See  Undektakings,  Bail. 

Books— containing  laws  presumed  to  be  correct,  190Q. 
entries  in  omclal,  evidence,  1920. 
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BookB— 'Continued. 

of  science,  art,  etc.*  as  evidence,  1936. 

of  records  of  wills  to  be  kept,  1318. 

inclfirment  book  to  be  kept,  ij68. 

iudgment  to  be  entered  In  amicable  actions,  1132. 

inspection  may  be  ordered  and  copy  given,  1000. 

Breacb  of  peace— Jurisdiction  In  actions  for,  115. 

Bnildixigs— proceedings  to  enforce  liens  on,  1183-1199. 
'wliat  public,  exempt  from  execution,  690. 

Burden  of  proof— on  what  it  rests,  1981, 1962. 

Oalendar— causes  to  be  entered  on,  by  clerk,  093. 

Oapacity— want  of,  ground  for  demurrer,  430. 

Oase  agreed— controversy  without  action,  1138-1140. 

Oanses  of  action— may  be  joined,  427. 
must  be  separately  stated,  427. 
where  tried,  392-3i)6. 
misjoinder  of ,  groimd  for  demurrer,  430. 
Insui&clency  of,  ground  for  demurrer,  430. 
rights  not  waived  by  not  demurring,  434. 
stunmons  must  contain  statement  of,  407. 

Oertiflcate— of  sale  of  personal  property  under  execution,  696. 
of  sale  of  immovable  personal  property,  699. 
of  sale  of  real  property,  700. 
what  must  show,  700. 
duplicate  to  be  filed,  700. 
of  proof  of  lost  win.  1340. 
of  proof,  to  be  attached  to  will,  1317. 
of  service  of  summons,  415. 
of  clerk  to  papers  furnished  on  appeal,  953. 
of  written  law  or  public  writing,  for  evidence,  1901. 
of  copy  of  foreign  judicial  record,  1906, 1907. 
of  copy  of  document,  for  evidence,  1919. 
of  judicial  record  of  States  or  United  States,  1905«^ 
of  sale  of  personal  property,  capable  of  delivery,  698. 
of  sale  of  personal  property  Incapable  of  delivery,  699. 
of  sale  of  real  property  on  execution,  700. 
of  location  of  land  as  evidence,  1925. 
of  purchase  as  evidence,  1925. 
of  foreign  justice  to  transcript  of  docket,  1922-1924. 
official,  what  to  contain,  1923. 
official  seal  to  be  affixed  to,  1923. 
on  review,  what  to  be  certified,  1076. 
to  transcript  on  appeal,  953. 

Certiorari— to  be  hereafter  known  as  review,  1067. 
generally.  1067-1077. 
See  Review. 

Oestni  que  trust- when  not  necessary  to  join  as  plaintill,  S60. 

Ohallenges— peremptory,  four  allowed,  601. 
grounds  of,  for  cause,  602. 
for  cause,  how  tried,  603. 
in  Justices'  Courts,  885. 

Chambers— power  of  supreme  justices  in,  165, 176. 
of  superior  judge  in,  166, 176, 1305. 
provisions  forjudges  in,  144. 
aU  writs  and  orders  may  issue  in,  106, 1108. 
writs  may  be  made  returnable  in,  1103. 
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Ohaiigv— of  parties,  38S. 

of  place  of  Mai,  S97-399. 

of  place  of  trial.  Justices'  Courts,  832-833. 

Olimge  of  names— «4>pllcation  for,  how  made,  1276. 
hearing  application  and  remonstrance,  1278. 
Jurisdiction  in  proceedings  for,  1275. 
publication  required,  127ti. 

Ohango  of  place  of  trial— grounds  for,  397. 
where  cause  may  be  transferred  to,  396. 
transfer  of  actions^jiflecting  real  estater40O. 
costs  on  transfer,  399. 

in  Justices'  Courts,  839.  .    

on  dIsabiUtyof  justice,  other  Justice  may  sit,  923. 
not  to  be  changed  more  than  once,  834. 
where  canse  must  be  transferred  to,  835. 
proceedings  on,  in  Justices'  Courts,  83(>. 
elEect  of  order  of  Justice  for,  837. 
transfer  to  Superior  Court,  838. 

Oharge  to  jury— what  to  contain,  608. 

JeneraUy,  607, 608. 
urther  Instructions,  how  given,  614. 

Ohief  justice— election  and  term  of  office,  40. 
to  assign  Justices,  43. 
to  apportion  business,  44. 
may  convene  court,  45. 
in  case  of  absence,  place  how  filled,  46 

Ohose  in  action— assignment  of,  368. 

Citation— generally,  1707-1711. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  In  will,  1304. 

to  parties  interested  in  estate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  Justiflcattou  of  sureties  iu  probate,  1894. 

on  application  for  new  sureties.  1398-1402. 

on  application  for  release  of  sureties,  1403. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  summons  on.  41 1. 

security  not  required  iu  actions  by,  1096. 

to  person  in  charge  of  decedent's  property,  1459>1461. 

to  minor,  by  superior  judge,  1749. 

to  render  an  eznlbit,  1623-1625. 

to  render  an  account,  1628. 

time  of  service  and  return,  1711. 

when  issued,  170tt. 

how  served,  1709, 1710. 

Oity— summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1058. 

Civil  actions— arise  from  obligation  or  injury,  25. 
when  and  how  prosecuted,  30. 
by  whom  prosecuted,  30. 

f lending  rights  not  affected  by  Code,  8. 
or  reafproperty,  llmication  of.  315-328. 
may  be  consolidated  on  lien,  1196. 
how  commenced,  405. 
when  to  be  commenced,  313. 
when  deemed  commenced,  350. 
limitation  of,  against  corporation,  859. 
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limitation,  ^lierc  cause  arises  in  other  State,  361. 
bow  commencetl  in  Police  Courts,  029. 
questions  involved  in,  may  l>e  submitted  to  arbitration,  128L 
See  AoTioKS. 

Glaims— by  tliird  person  in  replevin,  519. 
by  tbfrd  person  in  attacliment,  549. 
by  tliird  person  in  execution,  089. 
of  lienliolder,  when  to  be  filed,  1187. 
for  w^es  of  mariner,  preferred,  k25. 
adverse,  lor  personal  property,  1050. 
adverse,  for  realjproperty.  738. 
a^^ainst  estates  of  deceased,  1493. 

Olaim  and  delivery— generally,  509-520. 

application  of  Statute  of  Limitations,  338. 
deli  very,  when  to  be  claimed,  509. 
affidavit  and  its  requirements,  510. 
requisition  to  sheriff,  511. 
security  on  part  of  plaintiff,  512. 
service  of  process,  512. 
undertaking  of  plaintiff,  512. 
exceptions  to  sureties,  proceedincrs  on,  013. 
defendant,  when  entitled  to  rcdcilvery,  514. 
jostiflcation  of  defendant's  sureties,  515. 
qualiflcations  of  sureties,  51G. 
concealed  property,  how  taken,  517. 
property,  now  kept,  518. 
sheriff's  return.  520. 
claim  by  third  party,  proceedings,  619. 
notice  of  claim  and  affldavit  to  bo  filed,  520; 

indgment  on,  to  be  an  alternative,  667. 
imitation  of  action  in,  338. 
in  Justices*  Courts,  how  enforced,  870. 
finding  of  Jury  in  actions  for,  627. 
execution  on,  to  whom  issued,  687. 
execution,  what  to  recite,  682. 
Judgment  in,  how  enforced,  084-687. 
cosra  allowed  on  actions  for,  1022. 

Olaims  against  estates— when  must  be  presented,  1500. 

See  Estates  of  Dbcbased  Persons. 
Olergyman  or  priest— communications,  privileged,  1881. 

Olerk— to  make  up  calendar,  593. 

to  keep  Judgment  docket,  671-673. 

to  enter  Judgment.  664. 

to  keep  judgment  book,  668. 

to  make  upludgment  roll,  670. 

can  take  amdavits,  2012. 

when  to  take  down  testimony,  1051. 

must  indorse  on  complaint,  what.  406. 

must  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections,  1118. 

duty  of,  on  confession  of  Judgment,  1134. 

duty  of,  on  submission  to  arbitration,  1283. 

what  to  transmit  on  verdict  on  mandate,  1093. 

of  tribunal  to  return  writ  of  review  with  transcript,  lQ70i 

to  invest  proceeds  on  partition  sales,  789. 

duty  of,  on  investment,  791. 

to  attest  decree  in  partition,  1684. 

In  probate  nuUters. 

to  file  and  record  certificate  of  proof,  1318. 
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In  probate  mattert. 

to  file  petition  for  letters,  1371. 

to  post  notices,  1373. 

to  issue  citation,  1384. 

to  record  letters,  etc.,  1387. 

to  sign  and  seal  letters,  1356. 

to  Issue  letters.  14  i2. 

to  give  transcript  and  certificate,  1429. 

when  to  issue  subpoenas  and  citations,  1707, 1708. 

to  enter  claims  on  register,  1437. 

to  sign  citation,  1707. 

Oode  of  Oivil  Procedure— existing  actions,  not  affected  by,  8. 
how  divided,  1. 

limitation  of  actions  not  affected  by,  0. 
not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 
provisions  of,  effect  on  existing  statutes.  5. 
provisions  appiicable  to  Justices'  Courts,  869.  . 

provisions  of,  applicable  to  proceedings  for  condemnatMa  « 

land,  1256. 
mle  of  con»tniction  of,  4. 
interpretation  clause,  17. 
repealing  clause,  18. 
terms,  how  employed,  16. 
words  defined,  17. 
when  to  taice  effect,  2. 

Oodes— constmction  of,  generally,  4. 

Oodicil— will  includes,  17. 

Oommencement  of  action— actions,  how  commenced,  409. 
summons,  issuance  of,  407. 
alias  summons,  when  to  issue,  408. 
notice  to  be  flled  iu  real  actions,  409. 
in  Police  Courts,  929. 

Oommission  to  take  testimony— within  State,  2021, 2031-2018. 
without  State,  2024-2U28. 

Oommittee— see  Guabdiait. 

Oommon  law— Code  not  construed  as  in  der(^;atlon  of,  4. 

Oompensation— to  tenants  in  partition,  sales  to  l>e  made,  778* 

to  be  fixed  by  courts  In  such  cases,  779. 

to  owner,  on  condemnation  of  land,  1249. 

on  unequal  partition  of  land,  792. 

of  appraisers  in  probate,  1444. 

of  attorneys,  regulated  by  agreement,  1021. 

of  referee  in  probate,  1508, 1636. 

of  executor  by  will,  1616. 

renunciation  of  same,  1616. 

further  allowance,  1618. 

of  agent  of  absentee  on  petition,  1692. 

of  guardians,  1776. 

Oomplaint— as  a  pleading,  423. 
first  pleading  inaction,  425. 
allegations,  admitted  if  not  dented,  462 
allegations,  material,  what  are,  463. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 
assignment  of  chose  in  action,  etc.,  368. 
commencement  of  action  by  filing,  350, 409. 
contents  of,  426. 
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objections  to  tender  must  be  specifled,  2076. 
receipt  may  be  demanded,  2075. 
In  Justice's  Court,  8!;5. 
generally,  2074-2076, 2078. 

Oompntation  of  time— how  made,  12. 

time  of  performance  of  act  may  be  extended,  1054. 

Ooncealed— property,  possession  of,  how  demanded,  517. 
defendant,  service  how  made  on,  412. 
witness,  8ubix£na,  how  served  on,  1968. 

Oonclosive  evidence— defined,  1837. 
how  restricted,  1978. 

Condemnation  of  land— see  Eminent  Domain. 
Oondition  precedent— performance  of,  how  pleaded,  457. 
Confession  of  judgment- may  be  made  for  debt  due  or  for  contto* 
gent  liabUity,  1132. 

statement  on,  1133. 

filing  statement  and  entering  judgment,  1134. 

in  Justices'  Court,  how  made,  1135. 

jurisdiction  governed  by  amount  due,  1132. 

Consanguinity- as  a  disqualification  in  a  judge,  170. 
ground  of  challenge  to  juror,  C02. 
grouud  of  objection  to  referee,  (j41. 

Consolidation— of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands,  1243. 
of  actions,  when  may  be  ordered,  1048. 

Constmction— of  words  and  phrases  in  Code,  2-18. 

Contempt- judicial  officers  may  punish  for,  178. 
second  application  for  order  deemed  a,  183. 
generally,  1203-1222. 
of  juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  and  preserving  order,  128, 177. 
disobedience  of  witness,  128, 177, 1991-1994. 
what  acts  or  omissions  arc,  1209. 
re-entry  on  property  after  eviction,  1210. 
in  presence  of  court,  how  pimislied,  1211. 
in  absence  of  court,  what  necessary  to  show,  1211. 
warrant  may  issue  on  notice  to  show  cause,  1212. 

Contempt— what  acts  or  omissions  are,  1209. 
re-entry  on  property  after  eviction,  1210. 
in  and  out  oX  presence  of  court,  proceedings  on,  1211. 
warrant  of  attachment  may  issue,  1212. 
bail  may  be  given  by  party  arrested  for,  1213. 
duty  of  sheriff  on  arrest,  1214. 
bailbond,  form  and  conditions  of,  1215. 
officer  to  return  warrant  and  undertaking,  1216. 
hearing  on  charge  preferred,  1217. 
judgment  and  penalty  for,  1218. 
omissions,  how  punished,  1219. 

failure  to  appear  at  liearing,  proceedings  thereon,  1220. 
illness  sufficient  excuse  for  non-appearaoce,  1221. 
judgments  and  orders  in  cases  of,  are  final,  1222. 
failure  to  attend  as  juror,  238. 
disobedience  to  mandate,  1097. 
disobedience  by  witness,  1991-1994. 
refusal  to  obey  citation  in  Probate  Court  is  a,  1460, 1461. 
Injustices'  Courts,  acts  and  omissions  constituting,  906. 
In  presence  of  justice,  how  punished,  907. 
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not  In  presence  of  JOBtlce,  proceedings  on,  908. 
punishment,  measure  of,  in  Justices'  Court,  909. 
conviction  for,  to  be  entered  in  Justices'  docket,  910. 
provisions  of  Code  as  to  service  of  process  not  to  applff  lOlS. 
Siisobedience  to  mandamus,  1097. 

Oozxtestlng  elections -who  may  contest,  grounds  of,  1111. 
elections,  when  annulled  for  iregularity,  1112. 
-when  not  annulled  for  malconduct,  1113. 

Illegal  votes,  when  not  to  vitiate  elections,  1114.  , 

proceedings  on  contest,  11 15. 

statement  of  cause  of  contest,  1116.  ' 

list  of  illegal  votes,  wlien  to  be  furnished,  1116. 
want  of  form  of  statement,  not  to  vitiate,  1117. 
special  term  of  court  for  trial  of,  1118. 
citation  to  issue  to  respondent,  1 119. 

witnesses,  attendance,  now  enforced.  1120.  , 

powers  of  court  in  proceedings  on,  1121.  ' 

adjournment  may  be  ordered,  1121. 
roles  to  govern,  on  trial,  1122. 
decision  on  trial,  what  court  may  declare,  1123. 
costs  In  proceedings,  who  liable  for,  1125. 
appeal  lies  from  decision  on,  1126. 
appeal,  when  to  be  taken  within  ten  days,  1127. 

Oontesting  probate— See  Probatb  of  Will. 

Oontinnance— f or  absence  of  testimony,  what  required,  d9S. 
in  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  entiy,  1171. 
for  non-return  of  commission  to  take  testimony,  2X&t. 
costs  as  a  condition  for,  in  discretion  of  court,  1029. 
in  forcible  entry  and  detainer,  1173. 
in  mandamas,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  876. 
affidavit  when  required,  876. 
not  for  more  than  ten  days'  exception,  undertaldng,  877. 

Contractors— liens  which  may  be  secured  by,  1183-1199. 
See  LiBN,  Enfoboement  of.  - 

Oontracts— conditions  precedent  in,  how  pleaded.  457. 
express  or  implied,  may  be  united  in  complaint,  427. 
attachment,  when  may  issue  in  actions  on,  537. 
when  defendant  may  be  arrested  iu  actions  on,  479. 
trial  by  Jury,  how  waived  in  actions  on,  631. 
Judgment  bv  default  may  bo  taken  in  action  on,  585. 
Judgments  in  gold  coin,  when  may  be  taken  on,  667. 
of  purchase,  by  decedent,  1565. 
enforcement  of,  1597. 

Oontribution— enforced  by  one  of  several  Judgment  debtors,  109l 
among  legatees  on  distribution  of  estate,  1564. 

OonTenience— of  witnesses,  ground  for  change  of  venue,  397. 

OonTeyance— Judicial  ofScers  may  take  acknowledgment  of,  179. 

mortgage  not  to  be  deemed  a,  744. 

of  land  on  execution  sale,  when  to  be  made,  703. 

under  administrator's  sale,  1555. 

of  land  by  executors  and  administrators,  1597-1607. 

and  sale  of  lands  to  pay  decedent's  debts,  1536-1576. 

Oexporations— pleadings,  how  verified  by,  446. 
summons,  now  served  on,  411. 
appointment  of  receiver  in  insolvency  of,  564.  ' 
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on  revocation  ot  probate  of  will,  1SS2. 
In  Justices'  Couro,  when  allowed,  886, 924. 
against  county,  bow  paid,  1039. 
against  State,  bow  paid,  103& 
ifter  tender,  1030. 

Ooxmsellors-at-law— see  Attobitxts. 

Counter-claixn— may  be  demurred  to,  443. 
not  barred  by  death  or  assignment,  439. 
may  be  set  up  by  defendant  on  answer,  437. 
allegations  iu,  deemed  denied,  462. 
effect  of  filing  on  motion  to  dismiss  action,  581. 
omission  to  set  up,  effect  of,  in  Justices'  Oourt8»  860. 
what  constitutes,  438. 
demurrer  to,  443, 444. 
dismissal  on,  581. 
mnst  be  specially  pleaded,  438. 
omission  to  set  up,  fatal,  439. 
each  must  be  separately  stated,  441. 
allegations  in,  deemed  denied,  4^. 
Judflnnent  for  excess,  666. 
findings  of  Jury  on,  626. 

00111117— summons,  how  served  on,  411. 
place  of  trial  of  action  against,  394. 
verification  by,  446. 

costs  in  actions  against,  how  paid,  1039. 
need  not  give  security  in  actions,  1058. 

County  clerk— see  Clesx. 

County  officers— exempt  from  Jury  duty,  20O. 

Court  commissioner— how  appointed,  258. 

{»owers  of,  25.9. 
o  have  seal,  259. 
fees  of,  259. 

not  to  have  partner,  172. 
reference  may  be  made  to,  640. 
to  report  within  twenty  days,  259,  643. 
effect  of  findings  of,  644. 
exceptions  to  findings,  review  of,  269, 649. 

Courts  of  justice— enumerated,  33. 
which  arc  courts  of  record,  34. 
for  trial  of  impeachments,  36-39. 
Supreme  Court,  40-66. 
Superior  Courts,  65-79. 
Justices'  Courts,  85-98. 
Justices'  Courts  in  townships,  103-107. 
Police  Courts,  121. 
sittings  to  be  public,  124. 
exception  In  certain  cases,  129. 
powers  of,  128-130. 
place  of  holding  to  be  provided,  144. 
place  of  holdbig,  when  may  be  changed,  142. 
Judicial  days.  133. 
non-judicial  days,  134. 
appointments  on  non-judicial  days,  135. 
powers  respecting  conduct  of  proceedings,  128, 177. 
courts  of  record  may  make  rules,  129. 
when  rules  take  effect,  130. 
proceedings  in  case  of  absence  of  Judge,  139. 
adjournment  till  next  regular  session,  140. 
provisions  as  to  places  of  holding  courts,  143. 
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la  IwDseMbigi  (or  mandate,  low. 

in  proeeedliiin  for  usuiiiaUon  of  office,  n 


[0  retnin  Inrentory  In  probate.  I4H. 
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lamagqi    Continued, 

on  appeal  taken  for  delay,  957. 
on  judgment  by  default.  MS. 
on  ulBobedlence  to  snbpcena,  1992. 

lays — Judicial  and  non-Judicial,  133-135. 

>eatti— of  party  not  to  abate  action,  385. 
not  to  bar  counter-claim,  440. 
of  attorney,  reappointment  to  be  made,  29*. 
effect  on  limitation,  827, 353. 
effect  of,  on  riffht  to  possession  of  land,  328. 
after Judffmeni,  not  to  stay  execution,  686. 
set-off  n<>t  affected  by,  440. 
not  to  invalidate  Judgment  In  partition,  766. 
after  verdict,  judgment  may  be  rendered,  669. 
nvlio  may  sue  for  injury  causing,  376, 377. 
-wages  in  case  of,  a  preferred  claim,  1205. 
nvben  presumed,  1963. 
to  be  reported  to  public  administrator,  1728. 

Debtor— required  to  answer  as  to  his  property,  714. 
proceedings  to  compel  appearance,  715. 
-when  may  be  arrested,  7 15. 
-what  balimay  be  given, 715. 

Debtor  of  debtor— may  pay  claim  of  creditor,  71ft. 
examination  of,  how  conducted,  717. 
trial,  how  conducted,  718. 
property,  how  applied,  719. 
proceedings  on  denial  of  indebtedness,  720. 
attachment  of  ,542, 647, 688. 
pajrment  of,  from  estates,  1643-1653. 
tevy  on  execution  under,  548, 688. 
rKajrment  to  sheriff,  547,716. 
olsobedience  of  order,  how  punished,  721. 

Debts— of  decedents,  estate  to  be  listed,  1445(1447, 1448. 
to  be  collected  by  executor,  1581. 
when  may  be  compounded  tuid  compromised,  1668. 
wben  executor  not  accouutable  for,  1615. 
statement  of,  when  to  be  filed,  1512. 
I»ayment  of  debts  of  decedent,  1643-1653. 

Debts  and  credits— how  attached,  542. 
bow  seized  on  execution,  688. 
may  be  collected  by  sheriff  on  attachment,  547. 

Decision— of  court,  must  be  in  writing,  632. 
must  be  filed  within  thirty  days,  632. 
demurrer  on,  notice  of,  476. 
of  motion  for  a  new  trial,  660. 
facts  and  conclusions  must  be  separately  stated,  6tS. 
exceptions  to,  when  may  be  taken,  646. 
-when  deemed  excepted  to,  647. 
when  subject  to  review  on  appeal,  956. 
on  motion  to  modify  award  Is  final,  1289. 

Declaration— of  parties,  how  far  binding,  1848-1864. 
of  parties,  when  may  be  proved,  1870. 
of  deceased  as  to  pedigree,  effect  of,  1852. 
«•  oath  "  Includes,  2097. 
See  EviDEiroB. 

Delknlt— on  failure  to  answer  amended  complaint,  431 
when  judgment  to  be  rendered  on,  585. 
relief  from  Judgment  on,  473. 
mandate,  not  granted  by,  1068. 
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relief  to  be  awarded  to  plaintiff  on,  880. 
Injustices'  Courts, 871. 

Defect— of  iiartles,  ground  for  demurrer,  430. 

of  account,  further  account  may  be  ordered.  4B4. 
In  pleadings,  when  disregarded,  475. 

Defendant— definition  of,  308. 

summons  must  be  directed  to,  407. 
absent,  appointment  of  attorney  for,  412. 
publication  of  summons  against,  412. 
time  for  appearance,  845. 
judgment  oy  deftmlt  Injustices'  Court,  871. 
loinder  of  several,  380. 
landlord,  when  made,  397. 
parties  who  to  be,  370, 384. 

Defenses— several  may  be  set  forth  In  answer,  441. 
must  be  separately  stated  In  answer,  441. 
when  plaintiff  may  demur  to,  443. 
when  founded  on  written  instrument,  448. 
in  actions  for  libel  and  slander,  461. 
assignment  not  to  prejudice,  368. 
generally,  437-442. 
order  of,  on  trial,  607. 

Definitions— of  terms  and  phrases,  16. 
courts  take  judicial  notice  of,  1875.   ^ 
See  Evidence. 

Degrees  of  evidence— enumerated,  1828. 

Delivery— of  property,  at  execution  sale,  how  made,  698»i 

Demand— of  bill  of  items,  how  and  when  made,  454. 
in  imlawful  detainer,  1161. 

Demurrer— must  specify  grounds,  431. 
may  accompany  answer,  431. 
to  amended  pleadings,  433. 
to  amend  pleadings  In  Justices'  Court,  860. 
raises  Issues  of  law,  589. 
waives  summons,  406. 
enlargement  of  time  to  amend,  473, 1054. 
not  waived  by  simultaneous  answer.  472. 
amendments  of,  course  and  effect  of,  472. 
overruled,  effect  of,  on  answer,  472. 
time  to  amend,  476. 

grounds  of.  to  petition  for  probate,  1312. 
grounds  of,  generally,  430. 
may  be  taken  to  part  of  pleading,  431. 
may  be  taken  to  answer  m  mandate,  1091. 
to  answer,  when  to  be  taken,  443. 
to  accusation  against  attorney,  295-296. 
objections,  when  deemed  waived,  434. 
what  issues  are  raised  by,  589. 
exceptions,  when  deemed  taken  to  decision  dii,6l7, 
when  defendant  may  demur,  430; 
in  Justices'  Courts,  854. 

J»roceedings  on  in  Justices'  Courts,  858. 
udgment  on,  636. 

Denial— effect  of  failure  to  deny,  462. 

must  be  specific,  to  verified  complaint,  437. 

Depose— Includes  every  mode  of  written  oath,  17. 

Deposit— to  secure  discharge  from  arrest,  486. 
may  be  made  Instead  of  ball,  497. 
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Deposit—  C&ntinued. 

■herlfl  to  ipaj  Into  court.  496. 

released,  on  giving  ball,  499. 

Instead  of  undertaking  in  Justices'  Courts,  928. 

bow  applied,  in  satisfaction  of  Judgment,  MO,  560. 

of  fees,  on  trial  of  rights  to  property,  689. 

of  summons.  In  post-office,  415. 

surplus  on  sale  of  ship,  825. 

In  post-office,  on  service  by  mall,  1013. 

no  limitation  to  action  for  money  left  on,  948. 

Deposit  in  court— of  money  in  hands  of  trustee.  572. 

to  be  placed  by  clerk  with  county  treasurer,  5i9, 2104. 

order  for,  how  enforced,  574. 

of  surplus  money.  In  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  825. 

on  substitution  of  new  defendant,  386. 

on  appeal,  941-049. 

on  appeal,  may  be  waived,  948. 

for  costs,  in  Justices'  Courts,  923. 

Depositions— depose,  term  defined,  17. 
court  commissioners  may  take,  259. 
definition  of  deposition,  2004. 
form  of  taking,  2006. 
wben  may  be  used.  2019. 
of  witness  out  of  State,  wben  taken,  2020. 
of  witness  In  the  State,  when  taken,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
commission,  to  whom  to  issue,  2024. 
interrogatories,  wlieu  to  be  prepared,  2025. 
authority  and  duties  of  commissioners,  2026. 
non-return  of  commission,  wben  trial  continued,  595, 2027. 
postponement  for  taking,  595, 2027. 
by  whom  may  be  used,  2028. 
of  witness  in  the  State,  before  whom  taken,  2031. 
bow  taken,  and  by  wliom  may  be  used,  2032. 
-when  may  be  excluded,  2033. 
once  taken  may  be  read  at  any  time,  2034. 
to  be  used  in  other  States,  2035. 
of  witness,  how  procured  upon  commission,  2036. 
bow  procured  if  no  commission  issue,  2037. 
when  may  be  taken  without  commission,  2087. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of  adjournment,  596. 
See  Eyidekcs. 

Derogation  of  common  law— Code  not  deemed  in,  4. 

Descent— right  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Devisee— See  Fbobatb  of  Will,  Estates  of  Dbosasied  Pei^ 

SONS. 

Direct  evidence— defined,  1831. 

what  sufficient  to  prove  facts,  1844. 

Disability- not  to  abate  action,  385. 

o(  justice,  proceedhigs  thereon,  922. 
when  to  be  availed  of,  957. 
when  two  or  more  exist,  358. 
limitation,  how  affected  by,  352.    * 
limitations  must  exist,  when  right  nccrues,  to  avoid,  947. 
See  Abatement.  Limitation  ov  Actions. 
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Diibnnamentii— when  aUowed  In  actions,  1021. 
bill  of » by  wbom  yerifled,  1033. 

Diicharge— from  arrest*  exonerates  bail,  491. 
from  arrest,  effect  of,  486. 
of  sick  Juror,  615. 
of  prisoners,  1143-1154. 

Dlaohax^e  from  imprisonment— of  persons  in  civil  actions,  llA. 
for  failure  of  plaintiff  to  famish  weeldy  support,  1154. 
notice  of  application  for,  1144. 
service  of  notice,  1145. 
examination  of  prisoner  before  Judsfe,  1146. 
Interrogatories  may  be  in  writing,  1147. 
oath  to  be  administered,  1148. 
order  of  dlscliarge,  1149. 
successive  applicauons  for,  1150. 
when  final,  1151. 

Judgment  may  be  enforced  against  estate,  1152. 
prisoner  not  subject  to  rearrest  after,  1153. 
See  Absest  and  Bail. 

Diicharge  of  executors— from  debt  due  decedent,  1447, 1448. 
from  debt  by  wiU,  1448. 
order  for,  1647. 
by  Judgment  or  decree,  1697. 

See  EzsouToss  akd  Administratoss. 

Disclaimer— generally,  739. 

Dlscontinaance— entering,  581. 

Discretion  of  court— on  allowance  of  costs,  1025. 
costs  of  appeal,  when  in,  1027. 
costs  on  postponement  of  trial,  are  in,  1029. 
costs  on  proceedings  for  condemnation  of  land  in,  1255. 
granting  stay,  under  writ  of  review  in,  1072. 
ordering  issues  in  mandate  to  be  tried  by  jury  in,  1090. 
evidence  on  collateral  questions,  admitted  in,  1868. 
view  by  jury  of  premises,  allowed  in,  1954. 
order  of  trial,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath,  in,  2095. 
expenses  of  referees  in  partition,  768, 796. 
to  order  reference  hi  accusation  against  attorney,  298. 

Dismissal— of  action,  for  failure  to  furnish  security  for  costs,  IMT. 
when  either  party  may  take  a,  594. 
when  action  may  be  dismissed,  581. 
of  appeal,  for  failure  to  furnish  papers,  954. 
of  appeal,  effect  of,  055. 

Disobedience— see  Coktemfts. 

Disqualifications— of  judge,  170. 

of  judge,  ground  for  removal  of  cause,  397. 
executor  may  qualify  on  removal  of,  1354. 
of  judge  ill  probate,  proceedings,  1430. 
of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

Distribution—see  Estates  of  Deceased  Persons, 

Divorce— sittings  of  court  may  be  private  in.  125. 

Docket— of  judgment,  to  be  kept  by  clerk,  67i. 
what  constitutes,  673. 
entries  in,  how  made,  G72. 
to  be  open  for  public  inspection,  673. 
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'.—Continued, 
transcript  of,  may  be  flied  in  other  counties,  074. 
satisfaction  of  Jadement,  to  be  entered  In,  (i75. 
in  Justices'  Courts  In  cities  and  counties,  i)3. 
of  justice  of  peace,  pleadings  to  be  entered  in,  85L 
of  Justice,  wliat  tocontaln»Ull. 
.    o^  Justice,  as  primary  evidence,  912. 
Index  to  be  kept  l)y  lustlce,  913. 
of  Justice,  to  be  delivered  to  successor,  914. 
proceedings,  on  office  becoming  vacant,  915. 
execution  may  issue  on,  916. 

transcript  of  docket  of  foreign  Justice,  as  evidence,  19ZI. 
transcript,  how  authenticated,  1922, 
copy  of,  to  be  produced  by  redemptloner,  705. 

£jjectinent--actIon  of,  not  prejudiced  by  alienation,  740. 
costs  allowed  in  actions  of,  1022. 
set-off  for  improvements,  741. 
survey  of  property,  742, 743. 
title  terralnatiug  during  suit,  740. 
claims  may  be  united  in  actions  of,  427. 
findings  of  Jury  in  actions  of,  (£25. 

Blection-^-of  supreme  Justices,  40. 
of  superior  Judges,  65. 
eligibility  to  Judicial  office,  156, 157. 
contesting,  proceedings  thereon,  1111-1127. 
8ee  CoNTKBTiifO  Elections. 

Elisor— compensation  for  summoning  Jurors,  228. 

Zixnbezzlement— of  -  money,  a  ground  for  arrest,  479. 
of  estate  of  decedents,  1458-14G1. 
letters  of  administration  may  be  revoked  for,  162& 
of  property  of  ward,  IbOO. 

Sminent  domain— all  former  laws  abolished,  1258. 
Code,  when  to  take  effect,  1258. 
definition  of,  1237. 
purposes  of  its  exercise,  1238. 
estates  which  may  be  acquired  under,  1239. 

ftrivate  property  defined,  classes  enumerated,  1240. 
acts  to  bo  found  before  condemnation,  1241. 
parties  may  locate,  may  enter  thereon,  1242. 
jurisdiction  In  Superior  Court,  1243. 
complaint,  contents  of,  1244. 

sommons,  what  to  contain— issuance  and  service,  1245. 
answer,  what  to  show,  and  how  verified,  124H. 
coimter-claim,  438, 442. 

Jurisdiction  to  regulate  crossings  and  common  use,  1247. 
tearing,  1248. 

court  or  Jury  to  assess  damages,  1248. 
compensation  and  measure  tliereof ,  1249. 
new  proceedings  to  cure  defective  title,  1250. 
pairment  of  damages,  1251. 
payment,  to  whom  made,  1252. 
final  order  of  condemnation,  what  to  contain,  125a, 
order  when  filed,  title  vests,  1253. 
putting  plaintiff  In  possession,  1254. 
costs  apportioned  in  discretion  of  court,  1255. 
rules  or  practice  in  proceeding  under,  125^ 
new  trials  and  appeals,  1257. 
construction  of  Code  as  to,  1258. 

BngHsh  language— court  proceedings  to  be  in,  186k 


BbUT  of  JailKiiunt-BtBiirtIme,GB. 

iaT»f«iroi.,«,J8. 
Brnn^ImmatflTlal,  to  be  iTlanfsrdfld,  <Tft. 

Kcclrerof  rents  und  proHu  nwy  be  appSntSfuiS" 


LIT  iij  ipu  liitLuilcd  to  InteiitOTT.  1M7. 


m.iin  It!  dpcrili'iii'a  taoiu^**. 


n'reporl 

cDurX  may  -a  1111.0        s  poTQte  pKV^' 

Hw  appMgDDient  vben  ordered  Itst. 

abUcBoleot  properU  w  en  ma*  b«  ordered  lOL 
Mol  proceed!^  lo  wbom ctuusaMito,  1«W. 
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toiateB  of  deoeaoad  panons— Citm/tiNted. 
Of  the  homestead.  ,    .  ^^     ^ 

saccessors  td  rigbts  of  homestead  owners,  powers  and  rights  of, 
1485. 

certifled  copies  of  flnal  order  to  be  recorded,  I486. 
or  clainu  agaiiut  the  estate* 

notice  to  be  given  to  creditors,  1490. 

notice,  how  given,  1490. 

removal  of  executor  for  neglect  to  give  notice,  1511. 

time  expressed  in  notice,  1491. 

copy  of  notice  and  affidavit  to  be  filed,  1492. 

time  within  which  to  present  claims,  1493. 

claims  to  be  sworn  to,  interest,  1494. 

claim  may  be  presented  by  superior  judge,  1495. 

allowance  to  be  indorsed  on  claim,  1496. 

rejection,  what  deemed,  1496. 

approved  claims  or  copies  to  be  filed,  1497. 

duty  of  clerk,  1497. 

claims  secured  by  liens,  how  described,  1497. 

rejected  claims,  when  to  be  sued  for.  1498. 

claims  barred  by  statute  not  to  be  allowed,  1409. 

examination  of  claimant  on  oath,  1499. 

claims  must  be  presented  before  suit,  1500. 

exceptions  as  to  liens,  1500. 

limitation  of  time,  how  affected  by  vacancy  of  admhiistratioo* 
1601. 

claims  In  actions  pending  before  decease,  1502. 

allowance  of  claim  in  part,  1503. 

judgment  against  executor,  effect  of,  1504. 

execution  not  to  issue  after  death,  when,  1505. 

property  levied  on  may  be  sold,  proceeds,  how  applied,  150ft. 

judgment,  when  not  a  lien,  1506. 

doubtful  claims  may  be  referred,  1507. 

allowance  or  rejection  by  referee,  effect  of.  1507. 

trial  by  referee,  how  confirmed,  effect  of,  1508. 

costs  on  contest  of,  liability  for,  1509. 

clatan  of  executor,  to  whom  presented,  1510. 

suit  by  executor  for  claim  rejected,  hoW  commenced,  15R 

executor  to  return  statement  of,  1512. 

statement,  what  to  contain,  1512. 

Jes  and  conveyance  cf  property  of  decedents. 

personal  estate  first  chargeable  for  debts,  1516. 

real  estate,  when  to  be  sold,  1516. 

no  sales  valid,  except  by  order  of  court,  1517. 

Setttions  for  orders  of  sale,  showing  required,  1518. 
ut  one  petition,  order  and  sale  to  be  had,  1519. 
perishable  and  depreciating  property  to  be  sold,  1522. 
order  to  sell  personal  property,  1523. 
partnership  interests  and  choses  in  action,  how  sold,  1521. 
order  of  sale,  what  to  direct,  1525. 
what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  aiiction,  1526. 
mines  may  be  sold,  now,  1529. 
petition  for,  who  may  file  and  what  to  contain,  1530. 
order  to  show  cause,  now  made,  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  1532. 
provisions  of  Code  applicable  to  sale  of  mines,  1533. 
real  estate  may  be  sold,  when.  1536. 
verified  petition  for  sale,  what  to  contain,  1587. 
to  what  petition  may  refer,  1537. 
order  to  interested  persons  to  appear,  1538. 
order  to  show  cause,  must  bo  previously  served,  15SS. 
notice,  when  to  be  served,  1539. 
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fistates  of  deceased  persons— Conft'niMf. 
Salu  and  conveyance  cf  property  qf  deeedentt. 
notice  to  be  dispensed  with,  wnen,  1539. 
hewing  of  petition  after  proof  of  service,  154Ai 
presentation  of  claims  at  iiearing,  1540. 
who  may  be  examined  at  hearing,  1541. 
court  may  authorizo  sale  of  all  or  part  of,  1542. 
order  of  sale,  when  to  be  made,  1543. 
order,  what  to  contain,  1544. 
sale  may  be  public  or  private,  1544. 
any  person  interested  may  apply  for  order,  154!^ 
form  of  petition  by  party  interested,  1545. 
executor  to  be  served  with  copy  of  order,  1546. 
notice  of  sale  to  be  posted  and  published,  1547. 
time  and  place  of  sale,  154S. 
private  sale,  how  made ;  notice,  how  given,  1549. 
bids,  wbero  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  must  be  offered,  UHl 
purchase-money  on  credit  sale,  how  seciured,  1551. 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon,  1552. 
when  a  resale  may  bo  ordered,  1552. 
objections  to  confirmation,  who  may  file,  1553. 
order  of  confirmation,  when  and  when  not  to  be  made,  156^ 
conveyance,  when  to  be  executed,  1555. 
order  of  confinnation,  wbat  to  state,  155S. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given,  1556. 
sale  of  real  estate  to  pay  legacy,  1559. 
where  payment  of  debts  is  provided  for  by  will,  1560. 
sale  without  order,  when  may  bo  made,  15G1. 
whoro  provision  by  will  Is  iusufflcient.  1562. 
estate  subject  to  debts,  proportionate  liability,  1563. 
contribution  among  legatees,  when  to  be  had,  1564. 
Interest  in  contract  for  purchase  of  lands  may  be  sold,  U6Si 
conUitions  of  sale  cf  interest  in  contract,  1566. 
purchaser  to  cive  bond,  1567. 
assignment  of  contract  on  confirmation  of  sale,  1568. 
sales  of  lands  under  mortgage  liens,  1569. 
holder  of  mortgsufe  or  lien  may  purchase,  1570. 
his  receipt  for  claim  a  valid  payment,  1570. 
administrator  or  executor  liable  for  misconduct  in  sale,  ISA- 
liability  in  double  the  value  for  fraudulent  sale,  1572. 
limitation  of  actions  for  vacating  sale,  1573. 
minority  and  other  disability  to  avoid  limitation.  1574. 
account  of  sale  to  be  returned,  1575. 
executor,  etc.,  not  to  be  purchaser,  1576. 
surviving  partner  to  settle  up  bushiess,  1685. 
executor  may  compound,  1588. 
when  executor  to  sue,  1590. 
disposition  of  estate  recovered.  1591. 
Of  eonveyanee  of  real  estate  in  certain  cases. 

executors  to  complete  contracts  for  sale  of  real  estate,  ISff. 

Eetition  for  conveyance  and  notice  of  hearing.  1598. 
iterested  parties  may  contest,  1599. 
conveyances,  when  ordered  to  be  made,  1600. 
execution  of  conveyance  and  record,  how  enforced,  160L 
rights  of  petitioner  to  enforce  contract,  1602. 
effect  of  conveyance,  1603. 
effect  of  recording  copy  of  decree,  1604. 
recording  decree  not  to  supersede  power  of  court,  1608. 
successors  to  party  having  right  to  conveyance,  1606. 
when  decree  to  direct  possession  given,  1607. 
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Sstates  of  deceased  pencnB—Continued, 
Payment  of  dtbtt  of. 

order  m  which  to  be  paid,  1643. 

where  property  insufficient  to  pay  mortgage.  1644. 

dividend,  when  to  be  paid,  1645. 

expenses  of  funeral,  and  of  last  sickness,  and  famUy  anowanoo. 
1646. 

order  for  payment  of  debts  and  discharge  of  executor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1649. 

claims  not  Included  in  order,  how  disposed  of,  1650. 

order  for  payment  of  legacies  fmd  extension  of  time,  16SL 

final  account,  when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1653. 
Partial  distribution  prior  to  final  settlement  of. 

payment  of  legacies  upon  giving  bonds,  1658. 

notice  of  application  for  legacies,  1659. 

who  may  resist  application.  1660. 

decree  to  require  bond,  which  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered*  1661. 

partition,  where  necessary,  how  made,  1661. 

costs  to  be  paid  by  applicant,  1661 . 

order  of  payment  of  bond,  and  suit  thereon,  1662. 
Distribution  on  final  settlement. 

distribution,  how  made  and  to  whom,  1665. 

what  the  decree  must  contain,  1666. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  was  foreign  resident,  1667. 

decree  to  be  paid  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1669. 
Distribution  ana  partition. 

partition  to  be  made  of  estate  in  common,  1675. 

commissioners  for  partltioii,  1675. 

petition  f  orpartition,  notice  thereof  to  be  given,  1676. 

estate  in  different  counties,  how  divided,  1677. 

iMurtition  after  some  heirs  have  parted  with  their  Interest, 

^678. 

shares  to  be  set  out  by  metes  and  bounds,  1679.  a 

whole  estate  may  be  assigned  to  one,  when,  1680. 

equality  of  partition;  payment  for,  by  whom  made,  1681. 

estate  may  bo  sold  and  proceeds  distributed,  1682. 

notice  before  partition,  to  whom  given,  1683. 

commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  recorded,  1684. 

commissioners,  when  not  necessary  to  appoint,  1685. 

advancements  made  to  heirs,  how  heardTand  determined,  1686. 
Agents  for  absent  interested  varttes. 

conrt  may  appoint  agent  for  absentee,  1691. 

i^ent  to  ^ve  bond,  compensation  of,  1692. 

unclaimed  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  absentee,  when  to  be  sold,  1694. 

liability  of  agent  on  Ids  bond,  1695. 

certificate  to  claimant  of  money  in  treasury,  1696. 

fimd  settlement,  decree,  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  169^*. 

proceedings  to  apply  to  proceedings  as  to  guardian  and  ward, 
1808. 

See  EzixjUTOBS  aud  Aduinistratobs,  Publio  Admin* 

ISTBATOB. 

Batoppel— generally,  1908. 

when  presmnptlons  conclusive,  1962. 
sureties  bound  by,  1912. 


Judiriai  cddBnce.  ie^. 

oBgrea  ol  ecruluty  rpqi 
prlniHiT  cTldence,  iw. 


eildBQra'classlfled,  IHT. 


wiestrl  ted    BT». 
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Bvidenee— Cbn/fiiKed. 
Kinds  and  degreei  tf  oHdenee. 

acknowledged  writings  as  eTldence,  1961. 

entry  In  court  minutes,  1S7S,  1429. 

of  material  objects  presented  to  the  senses,  1964. 

"OT^beu  an  inference  arises.  1960. 

presomption,  wlien  may  be  controverted,  1961. 

specification  of  conclusive  presumptions.  1962. 

specification  of  controvertible  presumptions,  1961. 

"What  evidence  indispensable,  1%7. 

peiju^  and  treason,  evidence  required  to  prove»  1968. 
MtatutB  af  Frauds. 

'Will,  to  be  in  writing,  1969. 

revocation  of  will,  wbat  required  to  prove,  1970. 

transfer  of  real  property,  evidence  required.  1971»  1972. 

agreement  not  in  writing,  wben  invalid,  1973. 

representation  as  to  creoit  of  third  party,  1974. 
Production  of  evidence, 

by  whom  to  be  produced,  1981. 

writing  altered,  who  to  explain,  1962. 

warrants  to  commit  witnesses,  1994. 

when  witness  prisoner,  1995. 

manner  of  productions-testimony,  how  taken,  2002. 

testimony  of  witness  in  State,  2021. 

testimony  of  witness  out  of  State,  2024. 

how  to  procure  testimony  on  commission,  2096. 

discliarge  of  witness,  2070. 

See  Affidavit,  Depositions,  Ezakivatios  ov  Wit« 

ITESSBS. 

means  of  production--«ee  Subpcxna,  Witvbsses. 
Siffeet  of  evidence, 

jury  to  judge  of,  2061. 

conclusive  evidence,  jury  not  to  judge  effect  of,  206L. 

to  be  instructed  by  court  as  to,  2061. 
MiseeUaneous  provisions  as  to  evidence. 

Accounts,  wben  not  admissible,  4M. 

an  offer  equivalent  to  payment,  2074. 

whoever  pays  is  entitled  to  a  receipt,  2075. 

objections  to  tender,  at  what  time  to  be  taken,  2076. 

rules  for  construing  description  of  land,  2077. 

offer  of  compromise  not  an  admission  of  debt*  2078. 

confession  of  adultery,  effect  of  in  divorce,  2079. 

proceedings  to  perpetuate  testimony.   See  TESTlMOBfT. 

administration  of  oaths  and  afflrmatlons.   See  Oath. 

questions  of  fact  to  bo  decided  by  Jury,  2101. 

what  questions  to  be  decided  by  court,  2102. 

questions  of  fact  to  be  decided  uy  comt  or  referee,  2103. 

Sxsxnination— of  debtor  of  judgment  debtor,  proceedings  ln«  Til, 
trial  of,  how  conducted,  718. 

Szainination  of  witness— oral  examination  deflneil,  2006. 
order  of  proof,  bow  regulated,  2042. 
when  witness  may  bo  excluded.  2043. 
court  may  control  mode  of  interrogation,  2044. 
direct  and  cross-examination  defined,  344A. 
leading  question  dcfluod,  2040. 
witness  may  refresh  memory  by  notes,  when,  2047. 
dross-examination,  as  to  what,  2048. 
party  producing  not  allowed  to  lead  witness,  2049. 
witnesses,  when  and  bow  examined,  2050. 
how.lmpeached.  general  reputation,  2051. 
impeachment  of  witness,  inconsistent  statements,  2O0L 
evidence  of  good  cliaracter,  when  allowed*  2063. 


EzsMllvs  dnmag 


of  property  claimed  by  tbirlparl 

notice  or  EoJo  lUKlor  lion  glnn  ea^ 
Belllnc  witli  nil  t  notice  penalty  attac  he  c 


debtor  ot  debtor  m^  juy  aherUT  T1& 
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Tor  deficit  on  foreclosure,  728. 

nroceedings  supplementary  to  execatlon— see  Suppldcbvtabt 

acTS^nst  steamers  and  boats,  proceeds  of  sale,  how  applied,  824. 

notice  of  sale  of  steamers  to  be  given,  827. 

stay  of,  on  appeal  to  County  Court,  979. 

Crom  Justices^  Courts,  within  what  time  may  Issue,  901. 

contents  of  justices'  execution,  902. 

may  be  renewed  In  Justices'  Court,  909. 

duty  of  officer  receiving  execution,  004. 

proceedings  supplementary,  provisions  of  Code  to  apply,  90B. 

may  Issue  against  married  woman  in  forcible  entry,  1164. 

-wliat  wages  are  preferred  claims  under,  1206. 

in  contempts,  1209, 1210. 

lO'Gitors— appointment,  904. 
appeals  by,  965. 

acts  of,  where  appointment  vacated,  066. 
-to  whom  letters  on  proved  will,  to  issue,  1949. 
must  appear  and  qualify,  1349. 
-who  incompetent  to  serve  as,  1350. 
-who  may  file  objections  to  granting  letters  to,  1951. 
marriage,  when  it  extinguishes  rlgnt  to  administer,  13A2. 
executor  of  an  executor,  disability  of.  1353. 
absence  or  minority  of  coexecutor,  effect  of,  1354. 
acts  of  a  portion  of  executors,  valid,  1355. 
form  of  letters  testamentary,  1360. 
to  take  oath,  1387. 
to  file  bonds,  1388. 
to  record  letters,  etc.,  1387. 
suspension  of  powers  of  executor,  1496, 1437. 
tob&removea  for  contempt,  1721. 
may  sue  witboutjolning  party  interested,  360. 
may  sue  for  death  of  person,  377. 
renunciation  of  right  to  probate  by,  1301. 
transcript  of  proceedings,  evidence  of  executor's  aathorlt>%  1429. 
to  return  inventory  Including  homestead,  1443. 
to  deliver  estate  to  heirs,  1453. 
effect  of  Judgment  against,  1504. 
to  return  statement  of  claims,  1512. 
claim  of,  against  estate,  1510. 
sales  of  lands  under  mortgage  or  liens,  1569. 
when  may  sue  on  partnership  estate,  1590. 
petition  to  make  conveyance,  and  notice,  1596. 
See  EzsouTOBS  and  Admiivistsatobs. 

Bzeontors  and  administrators— to  take  oath  and  file  bonds,  1387. 
bonds  to  be  recorded,  1387. 
form  and  requirements  of  bond,  1388. 
additional  bond,  when  required,  1389. 
conditions  of,  1390. 
each  to  give  separate  bond,  1391. 
successive  suits  on  bond  may  be  maintained,  1392. 
sureties  must  justify  and  bonds  be  approved,  1393. 
requirement  or  Judge  on  deficient  bond,  1394. 
right  ceases  on  insufflcient  security,  1395. 
bond,  when  may  be  dispensed  with,  1396. 
further  bond  may  be  required,  1397. 
citation  to  executor  to  snow  cause,  1398. 
further  security  may  be  ordered,  1399. 
revocation  of  letters  for  neglect  to  obey  order,  1400. 
suspension  of  powers  of,  1401. 
forther  security  ordered  without  application,  1402. 

Cods  cxy.  Fboo^— eo. 
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Bxeontonimd  ■dmlntiUatoH   drntinved, 

release  of  Buretles,  1403. 

new  Boietles,  order  of  release,  1404. 

forfeiture  of  letters  for  neglect  to  give  new  snretiea*  1406. 

application  to  be  detennlned,  wben,  1406. 

llaSlllty  on  bond,  1407. 

letters  revoked  on  will  subsequently  found,  1423. 

power  of  executor  In  such  case,  1424. 

when  colleagues  are  dlsquallfled,  remaining  executor,  ele.«  to  vt, 
1425. 

who  to  act  when  aU  Incompetent,  1426. 

resignation  of,  when,  1427. 

court  to  appoint  successor,  1427. 

liability  of  outffoer,  1427. 

all  acts  of,  valid  till  power  Is  revoked,  1428. 

transcript  from  minutes  of  court  as  evidence  of  authority  ct, 
1439. 
Removal  and  suspensions  in  certain  eases. 

suspension  of  powers  of,  for  embezzlement,  1496, 

notice  to  be  given  and  citation  to  appear,  1437. 

who  may  appear  on  hearing,  1438. 

notice  to  absconding  executors,  etc.,  1439. 

court  may  compel  attendance,  1440. 

letters  revoked  for  failure  to  furnish  Inventory,  1480. 
Of  the  powers  and  duties  of, 

entitled  to  possession  of  all  decedent's  property.  14S8. 

to  take  possession  of  entire  estate,  1581. 

may  sue  and  be  sued  for  recovery  of  property,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  149B. 

may  sue  for  possession  of  estate.  1452. 

may  maintain  actions  for  waste,  conversion,  and  trespass,  UBS. 

may  be  sued  for  waste  or  trespass  of  decedent,  1564.  ! 

actions  on  bond  of  executor  may  be  brought  by  another,  UB6. 

what  executors  need  not  be  parties,  1587. 

may  compound  with  debtor,  15(38. 

may  recover  property  fraudulently  disposed  of  by  testator,  Iw. 

disposition  of  estate  recovered,  1591. 

may  complete  contracts  of  sale  of  real  estate,  1S97. 

allowance  and  rejection  of  claims  by. 

See  Estates  or  Dbcbasbd  Pbbsoits. 
lAabilities  and  compensation  of. 

when  personally  liable,  1()12. 

to  be  charged  with  all  estate,  1613. 

not  to  pront  or  lose  by  estate,  1614. 

for  uncollected  debts  without  fault,  161ft. 

compensation  of,  1616. 

not  to  purchase  claims  against,  1617. 

commissions  allowed  to,  1618. 
Accounting  and  settlements  by. 

to  render  exhibit,  when,  1622. 

citation  to  accoimt,  1623. 

petition  for  citation  to  render  account,  162L 

citation  to  account  on  application,  1625. 

objections  to  account,  who  may  file,  1^6. 

attachment  for  disolieylng  citation,  1627. 
.    to  render  accounts  at  expiration  of  term,  1628. 

to  account  after  authority  revoked,  1629. 

revocation  of  letters  fur  neglect  to  account,  1630L 

to  produce  and  file  vouchers,  1631. 

vouchers,  wnen  need  not  bo  produced,  1632. 

appointment  of  day  of  settlement,  notice  thereof.  1683. 

final  settlement,  partition  and  distribution  may  be  slmoltaneoA 
1634. 


bEOcittors  and  adminlttrator*— Con/lniMd. 
JLeeounting  and  settlements  by, 

wbo  may  file  exceptions  to  acconnt,  163ft. 

^rliat  matters  may  be  contested  by  heirs,  1636. 

postponement  of  beariuff  In  contest  of  account*  1637. 

aettiement  of  accounts,  wben,  and  when  not  concIusiTe*  1617. 

f>TOof  of  notice  must  be  made  before  settlement,  1638. 
mids  pendinff  settlement,  1640. 
personal  liability  of,  after  decree  for  payment  of  debts.  1649. 
uabillty  for  failure  to  give  notice  for  presentation  of  claim,  16B0. 
final  account,  wben  to  be  made,  I()53. 
neglect  to  render  final  account,  how  treated,  1653. 
final  settlement,  decree  and  discharge,  1697. 
costs  allowed  In  actions  by  and  against,  1931. 
on  appeal,  security  may  be  limited  or  modified,  946. 

bbomption— property  exempt  from  execution,  690. 
from  Jury  duty,  who  are  exempt,  200. 

tzoneration— of  bail.   See  Abbest  akd  Bail. 

lapei'ts — skilled  persons  may  decipher  characters,  1861. 
facts  which  may  be  proved  on  trial  by,  1870. 
may  prove  unwritten  law  of  sister  State*  1902. 
See  EviDENOB. 

Iztenaion— of  time,  1054. 

'acts — ^to  be  stated  in  complaint,  426. 

Insufficiency  of,  ground  for  demurrer.  430. 

special  issues  not  made  by  pleadings,  how  tried,  309. 

degree  of  certainty  required  to  establish,  1826. 

YThsX  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  it  arises,  590. 

bovr  tried,  693. 

findings  of,  633, 634. 

agreement  on,  on  submission  of  controversy,  1138. 

^  which  court  will  take  Judicial  notice,  1875. 

Jury  as  Judges  of,  2101. 

'armar— property  of,  exempt  from  execution,  690. 

i*8dier— may  sue  for  seduction  of  daughter,  375. 
may  sue  for  death  or  injuiy  of  child,  376. 
rank,  in  order  of  persons  entitled  to  administer,  136ft. 
entitled  to  guardianship  of  minor,  1751. 

^•es— officers  entitled  to,  01. 

of  court  commissioners,  259. 
of  official  reporter,  274. 
tender  of,  to  be  made  to  witness,  1987. 
of  attorney,  how  to  be  paid,  1021. 
of  referees,  1028. 

on  recording  mechanics*  lien,  1189. 
of  witnesses,  1987. 
See  Costs. 

^•mSnlne— Included  in  masculine,  17. 

^ctitioas  name— party  may  be  sued  by,  474.* 

Ignorance  of  real  name  to  be  stated  in  complaint,  474. 

?ladixigs— referees  to  report  within  twenty  days,  643. 
effect  of  findings  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived,  634. 

must  be  In  writing  and  filed  within  thiriy  days,  633. 
of  fact  and  conclusions  of  law,  must  be  separately  stated,  633. 


bow  jpniartd,  6W. 
pracCca  and J>roo«lUil|i « 

on  coDnter«Jal]iu^ik 


oar  be  imiiwetl  od  nsunatRmof  ofBee,  MS. 
aelloiu  ror.  Id  Police  Court*,  afl. 
Imposed  for  neglecC  to  obey  muidate,  lOBi. 
Imposcf]  torcoDtempU,  I?i8. 
Imposed  oa  Hate  omcers.  how  enforced)  I<cr7. 


Cltilc  ■^^-..■■1  _ar.J  J..l^i_iLr-  ,aii...ii.Jli)nlnW!aoO«(«t». 
treuiBdjiu.l'iBW.Ml.eii'uilowed^ia*.' 

noilce  (TV  imidiord,  116I. 
notices,  tiDiT  Bervi^d  in,  1I8L 


t^>ni<J»>.li». 

procsHUiigsiB  KCtlOn  for,  739. 

tnniliiaUursile.liow  disposed  of,  721 

procMdlsoi  In  actions  on  InsuUment 

InlnactioiCTlS. 

melTer  nuy  1x1  wpo  I  ute  a  In,  IM. 

niHdr  by.  Ii  Bzcfiulve ,  lit. 

flitiir«i,  7U. 

uoneigee  In  possesion,  7M. 
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Foreien  wUl—proceedlngg  In  probate  of,  1322-1324. 
See  Wills. 

Forfeitnre— limitation  of  action  for,  340. 
place  of  trial  In  actions  for,  393. 
on  sale  under  execution,  without  notice,  89S. 
liability  of  slierifr,  697. 
form  of  action,  307. 
of  lease,  relief  against,  1179. 

Z*raiichise— actions  for  usurpation  of,  802-809. 
See  Usurpation  ojt  Offiqil 

Fraud— a  ground  for  arrest,  479. 

Fnwids— see  Statute  of. 

Fumitore— exempt  from  execution,  690. 

Future— Included  In  present  tense,  17. 

Garmshee— citation  to  issue  to,  M5. 

memorandum  to  be  furnished  by,  546. 
when  liable  to  plaintiff,  644. 
to  be  served  with  notice  of  attachment,  MS. 
property,  how  attached  in  hands  of  542. 

Bee  ATTACHMENT. 

Gramishment— see  Attachment. 

Grold  coin— l^;al  tender  notes  receWabla  as,  667. 

Grold  dnst— return  on  execution,  688. 
See  Judgment. 

OovemoT— to  appoint,  in  case  of  absence  or  incapacity  of  judge,  160l 
may  require  superior  judge  to  hold  court,  160. 

Grading— see  Liens,  Envobcement  of. 

Grand  jury— defined,  192. 
baUo^bot,  209. 
drawing,  214-220. 
when  to  be  impanneled,  241. 
bow  constituted,  243. 

panel,how  filled,  242.  ^ 

proceedings  regulated  by  Penal  Code,  243. 

Growing  timber— action  for  trespass  for  cutting,  733. 

Guardian— ad  litems  of  infant,  to  appear  in  actions,  372. 
how  appointed,  373. 
bow  appointed  in  Justices'  Courts,  843. 
];>ower  of  court,  how  affected  by  Probate  Act,  1759. 

Guardian  and  ward— appointment  of  guardian,  how  provided  for. 


general,  to  appear  for  infant,  372. 
ad  litem,  in  actions,  372. 
ad  litem,  how  appointed,  373. 
of  insane  person,  in  partition,  794. 
In  Justices'  Court  cases,  843. 
Guardians  of  minors. 

service  of  process  on,  for  removing  executor,  1722. 

Superior  Court  to  appoint,  when,  1747. 

petition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748. 

power  of  judge  at  chambers,  167. 1808. 

when  appohitment  made  by  court,  sec.  1749. 

nomination  by  miuor  after  fourteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751. 


Oiunliui  and  «rard— CoUnited. 

minor  baUng  no  fathernoriDOtlier,  KB, 

letlera  oPfotni.Siiii  when  to  tsroe.  1751. 
jiri|eriirnoiiitLrii;.ronilliloiiiin»yl)oiiisBrtedlll,  IW. 


1"" ;i      ■   !■    ■ (■■■ilorni'qulredproperty.lia 

auoB^iji:o or  lui-oiiijti  cic  jiAiii  euardtaag,  ITIJ. 

ralea/pmjorrlsiaifildhpoiinonB/  prormb. 

applLealloii  ot  pioccQda  o(  Kile.  1779.  ^^ 


riin-rssid^'ilHardJanVanalcar^.  ""'""'' 
guarillaiiaof  noii-rosldcntpenons,  1793. 

to  what  gHanlLtuishlp  to  oitend,  1796. 
««|o™lo'iioii-realJent  ward's  propemr,  itbi. 


flmUeaiomeDC  b^ 


1  In  iKHSMaian,  1799. 
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3«iflivdlan  and  waxd-^C<mHnued, 
Cf^nerta  and  miseellaneous  provigion*. 

examination  of  person  suspected  of  (left»iidliig  wardi  IM. 

or  of  concealinff  ward's  property.  1800. 

remoyaland  resignation  of  guardian,  1801. 

sarrender  of  estate,  1801. 

guardianship  bow  terminated,  1802. 

new  bond  when  required,  1803. 

bond  to*  be  filed,  action  on,  1804. 

limitation  of  action  on  guardian's  bond.  1805. 

limitation  for  recovery  of  property  sold,  1806. 

more  than  one  guardian  may  be  appointed,  1807. 

order  appoiuthig  guardian,  how  entered,  1808. 

nndertaklugs,  requisites  of,  1809. 


ibaas  corpus— Jurisdiction,  issuance  of  writ,  51, 54, 76. 

SCandwriting— how  proved,  1943. 

evidence  respecting,  how  given,  1944. 
comparisons  of,  how  made,  1945. 
entiles  of  decedents  as  evidence,  1946. 
proof  of,  when  admitted  in  probate  of  will,  1315. 

^Eigliways— damages,  for  trespass  on,  733. 
measure  of  damages.  734. 

holidays— defined,  10. 

non-judiclal  days,  134. 

Somestead— setting  apart  to  survivor,  1474, 1486. 

See  £8TAT£8  OV  DEOBASBD  PEBSOITS. 

Sonseholder— property  of,  exempt  from  execution,  600. 

Sosband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  Joined  with  wife  as  party,  370. 

Inunaterial— errors,  may  be  disregarded,  475. 

Impeachment— court  for  trial  of,  how  composed,  36. 
jurisdiction  of,  36. 
officers  of  court,  37. 
trial,  provided  for  in  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  352. 
of  Judgment  debtor,  when  may  be,  715. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

See  DiSOHABOB  FBOH  IMFBISONMENT. 

Improrements— value  of,  when  allowed  as  set-off,  741. 
estimation  of  value  of,  In  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249. 

Inadrertence—relief  flrom  by  amendment,  473. 

Inconaiatent  statutes— Code  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

Indirect  evidence— defined,  1832. 
8ee  EviDEKOB. 

Indispensable  evidence— defined,  1836. 
See  EviDBNOB. 

Infant- to  appear  by  guardian,  372. 

effect  or  Infancy,  on  limitation  of  actionSt  tSS,  188. 
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rammons,  how  senred  on.  411.  _^ 

one  year  after  remoyal  of  dtsablUty  given  to  infant  to  oontest 

probate  of  will,  1333. 
letters  of  administration  durante  minore  xtate,  1354. 
share  of,  on  partition,  to  be  paid  to  guardian,  793. 
share  of.  on  partition,  securities  may  be  taken,  777. 
effect  or  infancy,  on  claim  to  escheated  estates,  1272. 
who  entitled  to  guardianship  of,  1751. 

Inference— defined.  IIXM. 
on  what  founded,  i960. 

Injunction— what  Is,  and  who  may  grant,  535. 
when  it  may  be  granted,  526. 
at  what  time,  may  be  granted,  527. 
what  required  to  obtain,  527. 
after  answer,  upon  notice,  528. 
security  required  upon,  529. 
order  to  show  cause,  530. 
to  suspend  business  of  corporation,  how  and  by  whom 

531. 
motion  to  vacate  or  modify  application,  how  made,  533. 
when  will  be  vacated,  533. 
limitation  not  to  run,  356. 
to  restrain  injury  during  foreclosure,  745. 
to  restrain  in.  ury  after  execution,  745. 
to  restrain  injury  during  probate,  1341. 

Injuries— civil  action  arises  from,  25. 
kinds  of,  enumerated,  27. 
to  property,  defined,  28. 
to  person,  defined,  29. 

child,  father,  mother,  or  guardian  may  sue  for,  376. 
action  for  death  or,  377. 
claims  for,  may  be  united,  427. 

{>lace  of  trial  in  actions  for,  395, 832. 
lability  of  steamers  and  vessels  for,  813. 
liability,  on  entry  for  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

Inquest— jury  of,  what,  195. 
impauneling  jury  of,  254. 

Insane  persons— guardian  od  litem,  372. 

when  guardian  may  be  appointed  for,  1763. 
appointment  of,  on  hearing,  1764. 
powers  and  duties  of  guardians  of,  1765. 
proceedings  for  restoration  of,  1766. 
guardiausto  recover  share  of,  on  partition,  794. 
may  consent  to  partition  and  execute  release,  7')5. 
service  of  summons  on,  how  made,  411. 
caimot  be  witnesses,  1880. 

Insanity— effect  of,  on  limitation  of  actions,  352. 
effect  of,  on  claim  to  escheated  estates,  1272. 

Insolvency— proceedings  under  statute  to  continue,  1822. 
jurisdiction  in  actions  of,  76. 
Subject  in  general. 

insolvent  may  be  dlschai^ed,  1,  p.  645. 
compliance  with  act,  required,  I,  p.  645. 
act,  now  known  and  cited,  1,  p.  645. 
Voluntary  insolvency. 

application  for  discharge,  how  made,  2,  p.  645. 
amount  of  debts  required,  2,  p.  645. 
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Xnflol'reney'— CTofi#/m<€tXi 
V^wntary  insolvency. 

essential  ayenncnts  in  petition,  2,  p.  6M. 
schedule  and  inventory  to  be  annexed,  2,  p.  64&, 
effect  of  flllnff  petition,  2,  p.  645. 
scbedale,  what  to  contain,  3,  p.  646. 
statement  of  debts,  etc. ,  3,  p.  646. 
Inventory,  what  to  contain,  4,  p.  646. 
estate  of  petitioner,  vrliat  included,  4,  p.  646. 
petition,  Bcliedule,  and  inventory  to  be  verified,  5,  p.  646. 
lorm  of  affidavit  to  betaken,  6,  p.  646. 
order  of  court  on  filing  petition,  wliat  to  contain,  5,  p.  646. 
sheriff  totalce  possession  of  estate.  6,  p.  647. 
effect  of  order  on  pending  proceedings,  6,  p.  647. 
copy  of  order  to  be  published,  7,  p.  647. 
copy  of  order  to  be  served  on  creditors,  7,  p.  647. 
money  to  defray  costs,  to  be  deposited,  7,  p.  647. 
Involuntary  insoiveney. 

number  of  creditors  required  to  petition,  8,  p.  648. 

aggregate  amount  of  debts,  8,  p.  648. 

petition  to  be  verified,  etc.,  where  filed,  8,  p.  648. 

contents  of  petition, and  amendments,  8,  p.  648. 

certain  loans  not  invalidated,  8,  p.  648. 

bond  to  accompany  petition,  8,  p.  648. 

additional  bond,  when  directed,  8,  p.  648. 

order  of  court,  on  filing  petition  for  debtor  to  show  cause,  9,  p.  649. 

court  may  forbid  payment  of  debts,  9,  p.  iA9. 

covat  may  forbid  delivery  of  property,  0,  p.  649. 

copy,  petition,  and  order  to  be  served  on  debtor,  10,  p.  649. 

service,  how  made,  10,  n.  649. 

renewal  of  order,  supplemental  order,  10,  p.  649. 

service  by  publication,  when,  10,  p.  649. 

debtor  may  demur  to  petition,  when,  11,  p.  650. 

answer  on  demurrer,  overruled,  11,  p.  650. 

answer,  requisites  of,  II,  p.  650. 

proceedings,  how  conducted,  11,  p.  650. 

order  on  default  of  debtor,  or  on  trial  of  issue,  12,  p.  650 

order  on  debtor  to  file  schedule  and  inventory,  12,  x>.  650. 

proceedings  thereon,  how  conducted,  12,  p.  650. 


proceedings,  wlien  dismissed,  13,  p.  650. 
respondent  debtor,  when  to  recover 


'  recover  costs  13  t).  650. 
when  sheriff  or  assignee  to  prepare  schedule  and  inventory,  14, 
p.  650. 
Assignees, 

meeting  of  creditors  to  elect,  15,  p.  651. 

clerk  of  court  to  keep  minutes  of  meeting,  15,  p.  651. 

assignee,  qualifications  of,  15,  p.  651. 

bond  to  bo  filed  by,  15,  p.  651. 

sureties  on  bond,  when  to  justify,  15,  p.  651. 

bond  may  l>e  sued  by  any  creditor  aggrieved,  15,  p.  651. 

court  when  to  appoint  assignee,  16,  p.  651. 

clerk  of  court  to  assign  estate  to  assignee,  when,  17,  p.  651. 

what  estate  vests  in  assignee,  17,  p.  651. 

effect  of  assignment  on  attachments,  17,  p.  651. 

right  of  assignee  to  recover  estate,  18,  p.  652. 

assigneo  to  prosecute  pending  actions,  18,  p.  652. 

certified  copy  of  assignment  evidence  of  authority,  18,  p,  652. 

asslgneo  to  record  copy  of  assignment,  where,  ID,  p.  652. 

record  or  certified  copy  thereof  as  evidence,  19,  p.  652. 

assignee  may  resign  appointment,  20,  \y.  652. 

when  court  may  revoko  appointment,  20,  p.  602. 

revocation  not  to  affect  liability,  20,  p.  052. 

powers  of  assignee  enumerated,  21,  p.  653. 
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Dau,  surely,  etc..  eiina  tn  niace  oc  creuitor,  ii,  p.  bio. 
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InMTMt— and  com,  tona  part  of  JodgmenE,  lOU. 

iDUraatad— ludES  when,  dlsqaalllled,  \n. 

InlBipleader— otlier  penan  mai  b«  labMltnted  tor  deleailant,  tBL 

Intnprstai^nlien  maf  he  sworn  la  actlotii,  1884. 
InteiTintinn— when  ti  lakes  place,  and  how  mado,  MI. 

parties  may  bo  brouslit  Ii>.  481. 
bT»«l>Urily— of  prof  eeainss,gTOiind  for  new  trial,  tSl. 

effect  of.  In  proceeiUngi  on  ludlclal  sale,  IDS. 
Imlarant  matter— ma/  be  sUlcten  out,  U3. 
IntnTOffatoriei— anneieit  Co  commluion  Co 
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deetor  oc>  mar  eay  cTedltora'  claim,  in. 
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•aiiUnn  of,  nben  exempt  from  execution,  4M. 
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ImpanntHnii  jurart. 

ot  graiKlJurf ,  wben  to  be  Impiuiiieleil,  241. 
hon  conni  [uted.  Hi. 
Impatinellni  wider  Fenal  Code,  3M. 


JoTT— dcllneil,  IM. 
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taUol-tKii,  IJOK. 
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vacancies,  how  flUed,  111. 

civil  Jurisdiction  of,  112. 

concurrent  Jurisdiction  of,  118. 

civil  Jurisdiction  restricted,  114. 

criminal  jurisdiction  of,  115. 

Justice,  where  to  reside,  199. 

cUsquallflcation  to  sit  or  act,  170. 

not  to  priMJtice  before  Justices'  Court,  171. 

not  to  have  attomev  for  paitner,  172. 

may  taico  acknowleogmeuts  and  affidavits,  179. 

Jurors  for,  230. 
vow  summoned,  231. 
return  of  officer,  232. 
proceedings  In  forming  jury,  250. 
manner  or  Impanneling,  251. 
transfer  of  cases  to  Superior  Courts,  838. 
may  issue  subpcenas  and  final  process,  919. 
lilanks  in  papers  to  be  filled,  except  subpoenas,  920. 
justices  to  receive  moneys  and  pay  to  parties,  921. 
in  case  of  disability,  another  justice  may  attend,  922. 
may  requiro  security  for  costs,  923. 
-wlio  entitled  to  costs,  924. 
-wliat  provisions  of  Code  applicable  to,  925. 
may  receive  deposit  In  lieu  of  undertaking,  926. 
Plctee  cj  trial  of  actions  in. 

in  what  township  or  city  may  be  commenced,  832. 
place  may  be  changed  in  certain  cases,  833. 
limitation  on  right  to  chuige,  834. 
to  what  court  transf  erred7e35. 
proceedings  after  order  changing  venue,  836. 
effect  of  order  changing  venue,  837. 
transfer  of  cases  to  iJistrlct  Court,  838. 
jictions,  how  commenced  in. 

by  filing  complaint  and  Issuance  of  summons,  839. 
summons  may  issue  within  a  year.  840. 
issuance  of  summons,  how  waived,  841. 
appearance,  by  attorney  or  In  person,  842. 
eniardian,  how  appointed,  843. 
summons,  how  issued,  and  what  to  contain,  844. 
time  for  defendant  to  appear,  845. 
alias  summons,  when  may  issue,  846. 
several  alias,  may  be  Issued,  847. 
limitations  upon  time  of  service,  848. 
summons,  by  whom,  and  how  served,  849. 
hour  given  for  appearance,  850. 
Pleadings  in. 
form  of,  851. 

what  constitutes  the,  852. 
complaint  defined,  853. 
when  demurrer  may  bo  pnt  In,  854. 
answer,  what  to  contain,  855. 
omission  to  set  up  counter-claim,  effect  of,  856. 
when  plaintiff  may  demur  to  answer,  857. 
proceedings  on  demurrer,  858. 
amendment  of  pleadings,  when  allowed,  859. 
costs  on  allowance  of  amendments,  when,  859. 
time  in  which  to  demur  or  answer  to  amended  pleadioss.  860. 
Arrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaking  for  order,  8(}2. 

defendant  arrested,  must  be  taken  before  justice,  669. 


twntponemeni,  en. 


.v. 


JW.^/./   '.,:" ""'" ■"""" recoraau, MO. 
^«ii!U(/jiIrt'^'*=''"r«'li'Uie  docketing. 


DIDBZ.  739 

/nstices'  Oonrtt—Continued. 
Dockets  {^justice*, 

entries  in,  primary  eyldence  of  fact,  912. 

Inclex  mast  be  kept,  913. 

must  be  delivered  to  successor  by  comity  clerk,  914. 

firoceedliigs  on  vacancy  of  office,  and  before  appointment.  915. 
astlcemay  Issue  process  on  docket  of  predecessor.  916. 
successor  of  Justice,  who  deemed,  917. 
superior  judge,  when  to  designate,  918. 

Justices  of  peace— In  cities  and  counties,  85. 
CTiminal  jurisdiction,  115. 
election  and  term  of  office  of,  &<$. 
extent  of  civil  jurisdiction,  112-114. 
jurisdiction,  how  restricted,  114. 
disqualifications  of,  170. 

not  to  practice  before  another,  In  same  county,  171. 
not  to  Lave  lawyer  for  partner,  172. 

may  take  acknowledgments,  179.  I 

may  take  affidavits,  179.  . 

cannot  Issue  writ  of  review,  1068. 
cannot  issue  mandate,  1085. 
cannot  Issue  prohibition,  1103. 

Justices  of  Supreme  Court— qualifications,  156. 
ineligibility  of,  161. 

Sowers  of ,  at  chambers,  165. 
isqualiflcatlons  of,  170. 
not  to  practice  law,  171. 
not  to  nave  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

Justification— of  sureties  to  undertaking,  1057. 
of  sureties,  on  claim  and  delivery,  613. 
of  sureties,  on  arrest  and  bail,  493, 495. 


in  defens 
court  co: 


ise,  to  action  of  libel  and  slander,  461. 
mmissioners  may  take,  259. 


lAborers— liens  of,  1183. 

See  Liens,  Eutfoboement  of. 
Ifand— defined,  17. 

Landlord  and  tenant— adverse  possession,  326. 
may  be  joined  as  defendants,  379. 
notice  of  proceedings  to  be  given  tenant.  379. 
unlawful  detainer,  1161. 

"La-w  of  evidence— defined,  1^5. 

I*aw8— are  either  written  or  unwritten,  1826. 
written  law  defined,  1896. 
Constitution  and  statutes,  1&97. 
public  and  private  statutes  defined,  1896. 
imwrltten  law  defined,  1899. 
books  containing,  admissible  In  evidence.  1900. 
how  authenticated,  1801. 

Laws— oral  evidence  of  foreign  laws,  1902. 

recitals  In  statutes,  how  far  evidence.  1903. 
See  Eyidenob. 

Xieasehold— when  subject  to  redemption.  700. 

Iiegal  capacity— want  of  ground  for  demurrer,  430. 

I^etters  of  administration— with  will  annexed,  to  be  signed  by  clerk, 
1361. 
how  signed  and  form  of,  1362. 
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ludgmentuot to  attach  on  dathot  paitr.Mi. 
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Zaiexu»9  enfoTcement  of— 

^Hechctniea  and  laborers, 

wliat property  subject  to  llena.  for  labor,  etc.,  1181. 

liens  for  grading  and  filling  lots  and  streets,  IImT 

what  Interest  In  land  subject  to  lien,  1185. 
effect  of  Hen,  1186. 

claim  of  lien  to  be  filed  In  recorder's  oflice,  1187. 
liens  upon  separate  parcels,  how  designated.  1188. 
claim  to  be  recorded,  fees  of  recorder,  1189. 
-time  of  continuance  of  lien,  1190. 
service  of  summons  by  publication,  1191. 
notice  by  owner  to  avoid  lien,  how  given.  1192. 
'What  contractor  entitled  to  recover,  1198. . 
court  to  declare  rank  of  liens,  1 194. 
actions  may  be  consolidated,  1196. 
what  allowed  as  costs,  lice, 
materials  furnished  not  subject  to  attachment.  1196. 
Hen  not  to  impah:  right  of  recovery  of  debt,  1197. 
rules  of  practice,  1198.  v,x«i. 

new  trials  and  appeals,  1199. 
forsalaries  and  wages,  assignment  of,  1204. 
preferred  creditors  on  assignment  of  property,  1204. 
preferred  creditors  against  estates,  1203. 
preferred  claims  on  attachment  and  execution.  1208. 1207. 
upon  vessels,  steamers,  and  boats,  813-827. 
LAfe  estate— termination  of,  1723. 

Iji£e  insnrance— policy  of,  when  exempt  from  execution,  690. 

X«im£tation— of  time  for  issuance  of  execution,  681. 
of  time  for  redemption,  702. 
of  civil  actions,  312. 
/*or  the  recovery  ofrealvroperty, 
when  the  people  will  not  sue,  315. 
when  action  cannot  be  brought  by  grantee  of  State,  316. 
when  actions  by  people,  to  be  brought  within  five  years,  817. 
seizin  within  five  years,  when  necessary,  318. 
when  necessary  In  actions,  or  defense  arising  out  of  title  to,  or 

rents,  319. 
entry  on  real  estate,  320. 
possession,  when  presumed,  321. 

occupation  deemed  under  legal  title,  unless  adverse,  321. 
occupation,  when  deemed  adverse,  322. 
adverse  possession  under  instrument  on  Judgment,  323. 
actual  occupation  under  claim  of  title,  deemed  adverse.  324. 
advene  possession  under  claim  of  title  not  written,  what  con* 

stitutes,  325. 
adverse  possession,  how  affected  by  relation  of  tenancy,  826. 
right  of  possession  not  affected  by  descent  cast,  327. 
disabilities  excluded  from  time  to  commence  actions,  328. 
Qr  actions  other  than/or  recovery  otf  property* 
periods  prescribed,  335. 
within  five  years,  336. 
within  four  years,  337. 
within  three  years,  338. 
within  two  years,  339. 
within  one  year,  840. 
within  six  months,  341. 
within  six  months,  claim  against  county,  842. 
for  relief  not  hereinbefore  provided,  843. 
where  cause  of  action  accrues  on  mutual  account.  344. 
actions  by  the  people,  345. 
no  limitation  to  actions  for  recovery  of  money  placed  on  d«» 

posit,  following,  345. 


t 
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-wTi^  may  Issue  and  be  heara  at  cnamDen,  hob. 

writ,  when  and  upon  what  to  issue,  1086. 

salMBtauce,  must  bo  either  alternative  or  peremptory » 1067. 

altematlTe,  when  to  issue,  1088. 

neremptory,  when  to  issue,  1088. 

adverse  party  may  answer  under  oath,  1069. 

lury  trial,  when  may  be  ordered,  1090. 

»ppllcant  may  demur  to,  or  countervail  answer,  1001. 

motion  for  new  trial,  where  made,  1092. 
provisions  to  govern  new  trials  on,  1110. 

clerk  to  transmit  verdict  to  court,  1093. 

bearing  on  motion,  1093. 

bearing  in  default  of,  or  insufficiency  of  answer,  1094. 

damages,  costs,  and  peremptory  mandate,  when  decreed,  lOOS. 

service  of  writ,  lOM. 

penalty  for  disobedience  of  writ,  1097. 

flaps  ^w»<  charts— when  primary  evidence,  1936. 
li[arlx&er--proceedings  to  enforce  claims  of,  825. 

prooT^of  claims  of,  826. 
Seo  Boats. 
Iffark^-liicladed  in  signature  or  subscription,  17. 
mazrlaee— effect  of,  on  Statute  of  Limitations,  352. 

breach  of  promise,  sittings  private,  125. 

effect  of,  on  clatans  to  escheated  estates,  1272. 

no  defense  in  actions  for  imlawful  detainer,  1164. 

extinguishes  authority  of  executrix,  1352. 

administratrix,  effect  of,  1370. 

bow  affects  limitations,  828, 332.  ^  ^  ^^^ 

testimony  to  establish,  may  be  perpetuated,  2064^ 

Iffaxried  woman— when  may  sue  alone,  370. 

may  defend,  in  her  own  right,  371. 

may  become  sole  trader,  1811. 

as  sole  trader,  responsibilities  of,  1820. 

Droceedings  of,  on  application  as  sole  trader,  181*^-1821. 

not  to  be  executrix,  unless  named  so  In  will,  1352. 

cannot  be  appointed  administratrix,  1370. 

not  to  be  witness  against  husband,  when,  1881. 

Masculine— convertible  with  feminine  and  neuter,  17. 

Itfaterial  allegations— defined,  463. 
only,  need  be  proved,  1867. 
evidenco  to  correspond  with,  1868. 

Alaterial  objects— one  kind  of  evidence,  1827. 
as  evidence,  admitted  in  discretion,  1954. 
Jury  may  be  taken  to  view  the  premises,  610. 

Il|[after— in  avoidance,  deemed  controverted,  462. 
redundant,  may  be  stricken  out,  453. 

Mechanics— property  of,  what  exempt  from  execution,  690i. 
liens  of,  1183-1199— see  Liens,  Enforcement  of. 

Memorandum— of  costs,  to  be  furnished,  1033. 
of  costs,  on  appeal,  1034. 

Merger— remedies  not  merged,  32. 

Metes  and  bounds— description  by,  455. 

Miner— property  and  implements,  exempt  firom  execution*  fl9CL 

Mining  claims— customs,  rules,  and  usages  to  govern,  748. 
liens  of  mechanics  upon,  1183. 
bow  sold,  in  probate  proceedings,  1529. 

Code  Civ.  pboo.— 6«. 
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Milling  claims— (Tontintferf. 
petition  for  sale,  1530. 
order  to  show  cause,  1531. 
order  of  sale,  1532. 

Mining  cnstoms— proof  of.  In  actions  concerning  mining  clalmsi  7ft 

Ministerial  officers— election,  powers,  and  duties  of,  262. 
conduct  of,  controlled  by  law,  128. 
See  Clekk. 

Minor— See  Ivpaitt. 

Minority— effect  of,  on  limitation  of  actions,  sees.  328, 3S2. 

Misconduct— of  Jury,  ground  for  new  trial,  657. 

Misdemeanor— Jurisdiction  of  Justices'  Courts  in  actions  for,  US. 

Misjoinder— of  parties  or  causes,  ground  for  demurrer,  490. 

Mistake— relief  from,  may  be  had  by  amendment,  473. 
in  written  agreement— evidence,  1856. 

Mitigation— may  be  alleged  and  proved  in  libel  and  slander,  461. 

Mob— action  for  damages  by,  340. 

Modification— of  award  by  court,  when,  1288. 
See  Awaud,  Judgmsitt. 

Month— means  calendar  month,  17. 

Mortgage— not  deemed  a  conveyance,  744. 
See  FOUECLOSUJBS. 

Mother— may  sue  for  seduction  of  dauffhter,  when,  375. 
may  sue  for  Id  jury  or  death  of  child,  when,  376. 
rank  in  order  of  persons  entitled  to  administer,  136& 
when  entitled  to  guardianship  of  minor,  1751. 

Motions  and  orders— order  and  motion,  defined,  1003. 
definition  of,  applicable  to  special  proceedings,  1064. 
where  made,  1004. 

notice  of  motion,  at  what  time  to  be  given,  1005. 
transfer  of,  to  show  cause,  1006. 
order  for  payment  of  money,  how  enforced,  1007. 
notices,  filing  and  service  of  papers,  1010-1017. 
order,  service  by  telegraph,  1017. 
motion  for  postponement,  upon  what  made,  599. 
motion  for  discharge  of  attachment,  grounds  of,  556. 
motion  for  new  trial,  when  to  be  heard,  660. 
motion  for  new  trial  in  mandate,  where  made,  1092. 
subsequent  applications,  when  proliibited,  182-183. 
See  O&DBB,  Notice. 

Kames- jurisdiction  on  application  for  change  of,  1275. 

Eetltion  for  change,  1276. 
earing  and  proceedings,  1278. 
clerk  to  make  return  to  secretary  of  State,  1279. 
complaint  to  contain  names  of  parties,  426. 
fictitious  names  may  be  used,  474. 
summons,  to  contain,  407. 
entry  of  Juror's  name  on  verdict,  628. 

IfegatiTe  allegations— when  may  be  proved,  1869. 

Neglect— in  pleadings,  relief  firom,  may  be  had  by  amendment  ^ 
action  for  injury  or  death  caused  by,  376, 377. 

Negligence— relief  from,  may  be  had  by  amendment,  478. 
resulting  In  Injury  or  death,  who  may  sue  for,  376, 377. 

Negotiable  instruments— cross  demands,  in  actions  on,  440. 
neuter  included  in  masculine,  17. 
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ly-disoorered  eridence-^roond  for  new  trial*  657. 

ZKMitter-«ii8wer  may  contatn.  437. 
yrrtkcn  deemed  controverted.  «G2. 
-wltliln  what  time  to  demur  to,  443. 
-velien  iwoe  arises  on,  590. 

promise— mnst  be  in  writing,  860. 

Nevr  trial— defined,  656. 

-velien,  may  bo  granted,  gromids  for,  657. 

on  wliat  papers  moved  for,  656. 

notice  or  motion,  upon  wbom  served,  and  what  to  contain,  659. 

motion  to  be  heard  at  time  specified,  or  dismissed,  660. 

Jadge  to  make  written  statement  on  decision  of  motion,  661. 

record  on  appeal  from  order,  wliat  constitutes,  661. 

Jury  resorting  to  cliance,  657. 

verdict  against  law,  657. 

excessive  or  insufficient  damages,  657. 

Insui&cient  evidence,  657. 

irregularities  or  misconduct  of  Jury,  657. 

newiy-dlscovered  evidence,  657. 

surprise,  657. 

"What  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  659. 

statement,  wtiat  to  contain,  661. 

motion  for,  in  mandate,  when  to  be  made,  1092. 

motion  for,  in  prohibition,  1105. 

Nonjoinder— see  Pasties. 

Von-jndicial  days— adjournment  to,  effect  of,  134-135. 
nolidays,  what  are,  10. 
falling  on  Sunday.  II. 
time,  now  computed,  12. 
performance  of  acts  on  holidays,  13. 

ITon-resident -place  of  trial,  in  actions  against,  395. 
service  of  summons,  Iiow  made  on,  413. 
pleadings  of,  by  whom,  and  how  verified,  446. 
when  allowed  to  open  judgment  by  default  and  answer,  473. 
attachment,  when  may  issue  against,  538. 
proof  required  of  plamtlff  in  action,  on  default  of,  585. 
summons  in  partition  suits,  how  served  on,  757. 

Sroceeds  of  sales  of  estates  of,  in  partition,  how  invested,  788. 
nties  of  clerk  making  such  investmeuts,  791. 
service  of  notices  and  papers  on,  how  made,  1015. 
corporation,  to  furnish  security  for  costs,  1036. 
effect  of  failure  to  furnish  such  security,  1(^. 
limitation,  on  time  to  claim  escheated  estate,  1272. 

Konsnit— when  Judgment  of,  may  be  entered,  581. 

Notary  pnblic— seal  of,  exempt  from  execution,  690. 
may  administer  oath  or  affirmation,  2093. 
may  take  deposition,  in  this  State,  2031. 

Notice— after  appearance  in  action,  who  entitled  to,  1014. 
effect  of,  on  priority  of  liens,  1186. 
for  inspection  of  books  and  documents,  1000. 
how  consumed  when  written,  1865. 
tosufflciency  of,  no  ground  for  fiiamtHftivi  on  appeal,  954. 
mnst  be  in  writing,  1010. 
without  title,  when  valid,  1046. 
not  required,  to  vacate  order  made  out  of  court,  937. 
of  motion,  at  what  time  to  be  g^ven,  1005. 
Service  of. 

how  and  on  whom  made,  1010. 
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Oatib—  Continued. 

form  may  be  Tarled,  how,  2095. 
form  of.  In  discretion  of  court,  2096. 
affirmation,  equivalent  to,  2097. 

Ol>i actions— in  practice,  when  taken  by  demurrer  or  answer,  4SS. 
when  not  taken,  deemed  waived,  434. 
to  appointment  of  referee,  how  tried,  642. 
to  drrantlnff  letters  of  administration,  when  filed,  1351. 
may  be  taken  to  dissolution  of  corporation,  1231. 

Obligation— defined,  26. 

Occnpant— of  real  property,  In  forcible  entry  and  detainer,  1100, 
See  Limitation  of  Actions. 

Ofibr  to  compromise— proceediufT)  on.  997. 

Is  not  an  admission  that  an^thlngr  is  due,  2078. 
in  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  Judge.  157. 

justices  ana  judges  ineligible  for  other  offices,  161. 
actions  for  usurpation  of,  803-810. 
tenure  of,  preserved,  6. 

SeO  U8UKPATION  OV  OFFICE. 

Officers— of  Court  of  Impeachment,  38. 
ministerial,  elections  and  terms,  262. 
actions  for  usurpation  by,  803. 
ministerial,  elections,  etc., where  provided4;262. 
judicial,  incidental  powers  of,  176-179. 

Official  documents— how  proved,  1918. 
See  Public  Records. 

Olographic  will— how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  writing,  49. 

Oral  examination- defined,  2005. 

See  EzAuiNATioN  OF  Witnesses. 

Order— definition,  1003. 

definition,  in  special  proceedings,  1064. 
where  made,  1004. 
transfer  of,  to  show  cause,  1006. 
may  be  enforced,  177. 

for  payment  of  money,  how  enforced,  1007. 
second  application  for,  refused,  182. 
how  reviewed,  036. 

made  out  of  court,  may  be  vacated,  937. 
duty  of  supreme  clerk,  on  appeal  from,  958. 
in  Soperior  Courts,  what  appealable,  S63. 
may  be  served  by  telegrapli,  1017. 
for  new  trial,  in  Supreme  Court,  costs  on.  1027. 
copy  of,  to  bo  filed  In  eminent  domain,  1253. 
copy  of,  to  form  part  of  judgment  roll,  670. 
judicial,  effect  of,  1909. 
In  aetions. 

relief  from  Inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  show  cause  in  Injunction,  530. 

for  Investment  of  funds  in  hands  of  receiver,  568. 

for  sale  of  property  attached,  548. 

to  deposit  money  in  hands  of  trustees,  572. 

to  deposit  money  in  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to,  647. 
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Older— ConfffttMri 
In  actions. 

disobedience  of,  in  ropplementary  proceedings,  721. 

for  survey  of  lands  in  real  actions,  742. 

for  survey,  what  to  contain,  743. 

of  sale  in  foreclosure.  728. 

ffranting  or  refusing  new  trial,  appealable,  939. 

dissolvinff  attachment,  effect  of  appeal  from,  946. 

of  Superior  Court,  for  transmission  of  appeal  papemr9n. 

for  inspection  of  documents,  1000. 

dismissing  action  for  want  of  new  security,  1037. 
In  gpeeitU  proceedings. 

requinnff  debtor  to  appear  and  answer,  714. 

forexanunation  of  debtor  of  debtor.  717. 

for  application  of  property  of  sucti  a  one,  719. 

for  trial  of  issue  in  mandate,  what;  to  state,  1090. 

of  discharge  of  person  imprisoned  on  civil  process,  1149. 

committing  for  contempt,  1222. 

on  application  for  dissolution  of  corporation,  1290 

final,  for  condemnation  of  land,  when  made,  1253. 

in  relation  to  escheated  estates,  1269. 

changing  name  of  person.  1278. 

on  Bubnusslon  to  arbitration,  1283. 

of  new  hearing  by  arbiti-ators.  1287. 

to  custodian  to  produce  will,  1302. 

to  show  cause  why  probate  should  not  be  revoked,  132S. 

of  right  to  administration,  precedence,  1366. 

for  probate  sales,  1516-1576. 
See  Motions. 

Order  of  arrest— how  obtained,  481. 
what  required  to  obtain,  482. 
in  Justices'  Court,  when  made,  861. 
See  Abrsst  and  Bail. 

Order  of  proceedings— on  trial  of  action,  W!. 
powers  and  duties  of  courts,  128. 
courts  may  malce  rules.  129. 
powers  of  judges  at  chambers,  165, 166. 

Original  evidence— defined,  1829. 
Original  jurisdiction— of  Supreme  Court,  51. 
of  Superior  Court,  76. 

Papers— filing  and  service  of,  1010-1017. 
lost  papers,  how  supplied,  1045. 
what  papers  valid,  1046. 
to  be  furnished  by  appelUmt*  on  appeal,  950. 
copies  of,  to  be  certified,  953. 
what  may  be  taken  by  jury,  on  retiring,  612. 
See  NOTICE. 

Partial  evidence— defined,  1834. 

Partiality— of  judge,  ground  for  change  of  venue,  397. 

Particulars— obtaining  bill  of,  454. 

nuHes— designation  of,  308. 

demurrer  for  misjoinder,  430. 

action  to  be  in  name  of  party  in  Interest,  367. 

assignment  not  to  prejudice  defense,  368. 

executor,  trustee,  etc.,  may  sue  without  joining  benefidsiy,  las. 

executors,  who  to  be  Joined,  1537. 

married  woman,  actions  by  and  against,  379. 

husband  and  wlfe,Joluder  of,  370, 871. 

when  wife  may  defend,  871. 
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M  parties,  787. 

nCDOwn  panles  must  be  IsTcsted.Ttt. 

la  name  at  cletK,  789. 

Oe  taken  tor  luteresu  ol  putles,  when  ucertalud, 

tfotfeaof  eleik  DutUiielDTestmeata.79l. 

«i  nnsqual  nutllloa,  corapensatiDn  nur  be  adtadged,  79:. 

a  not  Infant  may  be  paid  to  goardlan.'U  llTt. 
m  of  iDsane  pcrton  nay  be  paid  lo  suardlan,  794. 
■mdlan  inurwnwnt  to  putluou  wukout  acUan,  and  eiecsW 
coMc^SUSan,  alien  onabaM,  TW. 
Mint,  by  «cn>eiit,  mw  nppoliit  rtnKlsretEree.Tn. 
up^iiaaaf  pnvkiDsiUlfatlonaUoi'ed,79a. 
■batnot  ot  title,  wbeo  tamtabed.  799. 
abalract,  bow  made  and  veriaed.  ten. 
Interest  on  dlabutMments.  In  discretion,  SOI. 
Puitoer— admlnlstratrlirannotb*,  136S. 

PaymeDt  of  debta  of  decedoni— when  will  proTldes  tor.  It  niujt  mi. 
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PraallT^or  tallure  to  deliver  wm,  1198. 

auacbment  loi  relusnl  to  produce 

nrnractlelnsaaBttorney  wliliont 

nraiubedlenceot  mandate,  1D97. 
Bee  Finn,  COStkhfts. 
hndnqr  of  action— wben  action  deec 
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People— execution  to  be  in  name  of,  681. 
do  not  give  eecuiity,  629. 
Btate,  or  State  ofElcer,  does  not  giro  secnrlty,  1058. 

Perfbvmance— of  conditions  precedent,  how  averred,  4117. 
«ime  of,  of  act,  may  be  extended,  1054. 

Perpetnating  testimony— mode  of,  2083. 

deposition,  when  may  be  produced,  2088. 
effect  of  deposition,  2089. 

Person— defined,  what  It  includes,  17.  i 

Personal  Injury— who  may  sue  for,  374-377.  I 

Personal  property— defined,  17. 

how  attached,  542. 

when  may  be  sold  under  attachment,  550. 

order  for  sale  of.  548. 

trial  of  claim  of  third  person  to,  549. 

Pestilence— ground  for  removal  of  court,  143. 
Petit  larceny— Jurisdiction  In  Justices'  Courts,  115. 

Petition— for  change  of  name,  what  must  specify,  1276. 
must  be  published  four  weeks,  1277. 
for  sole  trader,  what  to  contain,  1813. 
petitions  in  probate  proceediuffs,  1371, 1397. 
I>etitions  for  sales  of  property  Iiij)robate2l5l8, 1530, 1537. 

See  Wills,  Probatb  of  wills,  Ezeoutobs,  avd  Ad- 

UIHISTEATOBS. 

Plionographio  reporter— appointment  and  duties,  269. 
how  appointed,  261). 
effect  of  report  of,  270. 
compensation  of,  271. 
personal  attendance  required,  273. 
transcript  of  notes  prima  fade  evidence,  270. 
when  clerk  to  take  down  testimony,  1051. 
oath  of,  274. 
quallifications,  testing,  273. 

Physician— not  subject  to  jury  duty,  200. 

what  property  of,  exempt  from  execution,  690. 
when  disqualified  as  a  witness,  1881. 
when  must  testify,  1882. 

Place  of  holding  courts— when  may  be  changed.  142. 
appearance  at  place  appointed,  compulsory,  143. 
when  Judge  may  order  rooms,  etc.,  144. 

Place  of  trial— to  be  tried  whero  subject-matter  situated,  193. 
other  actions  where  cause  thereof  arose,  393. 
when  local,  3^393. 
of  actions  a^iust  counties,  394. 
other  actions  according  to  residence  of  parties,  395. 
in  any  county,  unless  defendant  demands  in  proper  county, 

396. 
exceptions,  when  deemed  taken,  647. 
may  DO  chan,sred  in  certain  cases,  897. 
when  Judge  disqualified,  cause  to  be  transferred,  896. 
proceedimrs  in  probate,  where  to  be  transferred,  1431. 
papers  to  be  transmitted,  costs.  Jurisdiction,  etc.,  399. 
proceedings  after  judgment  in  cases  transferred,  400. 
transfer  of  probate  proceedings  not  to  change  right  lo  adminis* 

ter,  1433. 
rotransfer,  ho\]r  made,  1432. 
when  proceedings  to  be  returned  to  original  court.  1433. 
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'"S^reXlvarlancB  how  proTlJea  for,  MO. 
bylliotonrl  rnlarging  tlmP, otc  473. 


^aliUlbmea 


Police  OoxurtB^Coniinued. 
JProeeedings  in  civil  ctetiont  in. 
taoT7  commenced*  929. 
pleadings  In,  »30-g31. 
summons  must  Issae,  whAn»  930. 
defendant  may  plead  orally  or  in  writing,  931. 
trlaJ  by  jury,  when  defendant  entitled  to,  932. 
proceedings  to  be  conducted  as  in  Justices'  Courts,  933. 
appeals  from  Judgments  of,  974. 

Police  judge— may  take  acknowledgments  and  afBdavits,  179. 

See  JUDICIAI.  OS-FIOEBS. 

Possession  of  land— wben  presumed,  323. 

occupation  deemed,  under  legal  title,  323. 

occupation,  when  deemed  adverse,  324. 

wbat  adverse  possession  underwritten  Instrument,  325. 

actual  occupaf ion  under  claim  of  title  deemed  adverse,  324. 

adverse^ossession  under  unwritten  claim  of  title,  32.*}. 

possession  of  tenant,  when  deemed  possession  of  landlord,  326. 

limitation  of  adverse  possession  of  tenant,  327. 

right  of,  not  affected  by  descent  cast,  328. 

certain  disabilities  excluded  from  time  to  commence  actions,  32S. 

Postponement— of  civil  trial,  595. 

See  CONTIKUANCB. 

Fo^irers— of  Supreme  Court  Justices  at  chambers,  165. 
of  judges  of  Superior  Courts,  166. 

Powers  of  court— amendments,  128. 
to  administer  oaths,  128. 
to  compel  ol)edience,  128. 
to  control  officers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
on  contempts,  120>1222. 

Present  tense— Includes  the  future  but  exclndea  the  past,  17. 

Presumptions— defined,  1959. 

when  may  be  controverted.  1961. 
conclusive,  specified,  1962. 
controvertible,  specified,  1963. 

Priest— when  may  be  excused  from  testifying,  1881. 
when  must  testify,  1882. 

Frixnary  evidence— defined,  1829, 1833. 
as  to  third  parties,  1851. 
entries  on  public  records  are,  1920. 
entries  in  Justice's  docket  are,  912. 
books,  maps,  and  charts,  when,  1936. 
certificate  of  purchase  or  location  of  lands  is.  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  1926. 
handwriting  and  entries  of  deceased,  1946. 

Printing— hicluded  in  writing,  17. 

Private  property— what  may  be  taken  for  public  use,  1240-1241. 
See  CoNDBMsrATioN  OF  Land. 

Private  sittings— of  court  in  certain  cases,  125. 

Private  statute— defined,  1898. 
how  pleaded,  459. 

foreign  law-books  admissible  in  evidence,  1900. 
recitals  in,  how  far  evidence,  1903. 

Private  writings— classification  of,  1929. 

distinction  between  sealed  and  unsealed,  abolished,  19S2. 
exeuation  of  instrument  defined,  1933. 
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kY>l>a,«0  proceedings— CoiiftntMd. 
J*rg>cit£tti<m  and  proof  of  tcilU. 

penalty  for  uesflect  to  do  so,  1298. 

w^bo  may  petition  for  probate  of  will,  1299. 

oontents  of  petition,  1300. 

^vvrlien  execator  forfeits  rights  to  letters,  1301. 

•xwUl  to  accompany  petition,  1302. 

presentation  of  wills  to  be  prayed  for  and  enforcedf  1303» 

notice  of  petition,  liow  given,  1303. 

l&eirs  and  named  executors,  to  be  notified,  1304. 

Eetitlon  may  be  presented  in  chambers,  1305. 
earing  and  proof  of  will,  when,  1306. 
-vrho  may  appear  and  contest,  1307. 
probate,  when  no  contest,  1308. 
oloflrrapnic  wills,  probate  of,  1309. 
T7lils,  proved  in  other  States,  to  be  recorded,  1322. 
proceedings  on  production  of  foreign  will,  1323. 
nearing  proofs  of  probate  of  foreign  will,  1324. 
proof  of  lost  or  destroyed  will,  1338. 
must  have  been  in  existence  at  time  of  death,  1339. 
to  be  certified,  recorded,  and  letters  erranted,  1340. 
court  to  restrain  injurious  acts  of,  pending  proceedings,  1341* 
probate  of  nuncupative  wills,  how,  1344. 
additional  requirements,  lU!i. 
probate  of  will  to  bear  seal  of  court,  153. 
evidence  required  to  prove  will,  1%'9. 
evidence  required  to  prove  will  revoked,  1970» 
Cfcntesting  probate. 

contestant  to  file,  grounds  of  contest,  1312. 
how  itu'y  obtained,  and  trial  had,  1313. 
verdict— judgment— appeal,  1314. 
witness,  who,  and  how  may,  1315. 
proof  of  handwriting,  1315. 
testimony  reduced  to  writing,  1316. 
if  proved,  certificate  to  be  attached,  1317. 
will  and  proof  to  bo  filed  and  recorded,  1318* 
contests  of  nuncupative  wills,  1346. 
Contesting  mil  c^fter  probate. 
to  be  within  a  year,  1327. 
citation  to  be  issued,  1328. 
hearing  on  proof  of  service,  I32fK 
petitions  tried  by  jury  or  court,  1330. 
judgment,  what,  1330. 

on  revocation,  powers  of  executors  cease,  1331. 
costs  and  expenses,  by  whom  paid,  1332. 
probate,  when  conclusive,  1333. 
time  given  to  infants  and  others,  1333. 

Proceedings— conduct  of,  power  of  judicial  ofKcers  over,  177. 
to  be  In  English  language,  185. 
powers  of  court  over  conduct  of,  128. 
courts  of  record  may  make  rules  to  regulate,  129 
when  rules  take  effect.  130. 
on  non-attendance  of  judge  at  court,  139. 
not  affected  by  vacancy  in  oflicc,  184. 
to  be  in  the  English  language,  185. 
abbreviations  used  in,  186. 
numbers  may  bo  expressed  by  figures,  ISft. 
In  case  Juror  becomes  sick,  615. 
what  treatment  of.  is  a  contempt,  1209. 
See  Sfboial  Fsoobbdinos. 

Process— defined,  17. 

of  Superior  Courts,  78. 
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TtooMM^ContinMed. 

to  be  In  English  latoffiutfe,  185. 

aDbrevlatloiis  used  in,  m. 

means  to  carry  out  iiirisdlctiOQ.  187. 

relief  from  inadvertence  or  mlst^e,  473. 

In  Justices'  Courtii  may  issue  to  any  part  of  coanty»  101. 

may  Issue  from  court  at  cliambers,  iGo,  166. 

blanks  in  must  lie  filled  by  Justice  of  peace,  920. 

what  treatment  of  is  a  contempt,  1209. 

Professional  implements— exempt  from  execution,  690. 

Prohibition— writ  of,  defined.  1103. 
Supreme  Court  may  issue,  51. 
Superior  Courts  may  issue,  76. 
writ  of,  the  counterpart  of  mandate,  1102. 
where  and  when  issued,  1103. 
form  of,  may  be  alternative  or  peremptory,  1104. 
provisions  respecting  issuance  of,  1105. 
when  retamable  and  heard,  1108. 
rules  of  practice.  1109. 
appeals  and  new  trials,  1110. 

Proof— defined,  1834. 

of  service  of  summons,  how  made,  415. 

Property— term  defined,  17. 

Pablic  administrators— rank  of,  in  order  of  persons  entitled  to 

minister,  1365. 
estates  which  may  be  administered  by,  1726. 
to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 
duty  of  person  in  whose  house  Rtiunger  dies.  1728. 
must  return  inventory  and  administer  estates,  1729. 
when  to  deliver  up  estate,  1730. 
civil  officers  to  give  notice  of  waste,  1731. 
suits  for  property  of  decedents,  1732. 

order  to  examine  party  charged  with  embezzling  estate,  1793. 
punishment  for  disobedience  of  order,  1734. 
order  on,  to  account,  1785. 

every  six  months  to  return  condition  of  estate,  1736. 
duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 
not  to  be  interested  in  payment  on  account  of  estate,  1738. 
when  to  settle  with  county  clork,  1739. 
how  unclaimed  estates  disposed  of,  1739. 
proceedings  against,  for  failure  to  pay  over  moneys,  1740. 
fees  of  omcers,  when  and  by  whom  paid,  1741. 
to  administer  oaths,  1743. 
probatetProceedings  anpllcablo  to,  1743. 

See  jBstatks  of  dkcsased  Pbbsons,  Exboutosb  A2n> 
Administrators,  Special  Admikistbatobs. 

Pnblication— see  Estates  of  Deceased  Pebsoss,  Sols  Tbadbb, 
Summons,  Notice,  Wills. 

Pablic  bnildings— what  exempt  from  execution.  690. 

right  of  eminent  domain,  exercised  in  iMhalf  of,  1288. 

Pablic  calamity— ground  for  removal  of  court,  142. 

Public  offenses -cognizable  in  Justices'  Courts,  115. 

Public  officer- place  of  trial,  in  actions  against,  393. 
may  be  arrested,  for  embezzlement,  479. 
when  excused  from  giving  testimony,  1881. 
when  must  testify,  1882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demand,  180I. 


PnbUa  reoordi— ladleUl  record  dsflned,  UM. 
how  aatbentkuctl,  19M. 

record  ca  tonlat  coiuitqr,  bow  sntlitDtliatBil,  IMI. 
oral  eTiaeiMa<na(i>relBir«oonl.  IWT. 
^EBCtM,  Ji^gmentiiiMSr^ti,  19W. 
•inetM  MEerJixBclal  onlen,  tm. 
i^«I«J)aMle>t9ine  deemed  to  be  tbe  wma.  uio. 
mgi^^odadjaand  In  a  Jiu^^Dt,  IBll. 

., InltfjUii*. 

H  fin^ltn  Judgment.  DIfi. 

entries  In  omclaTEoolM.  prtmaiy  eTldencB,  IMO,  1920. 

Justices' ladgment  in  oiher  suies.  bow  prored,  IMl.  U! 

copy  or.  to  bearmil  of  coorl,  1(3. 

provlaUmia  to  BcaWa  to  apply  to  Terrttortee,  IKI. 
See  Evioavca,  Ptmuo  Wbitikoh. 
FnMlo  11MB— Me  cosoBiaATios  or  l.iai>. 
Fnbllo  wrlfing-denned,  li-w. 


nrlfuiHS.  Ifel,  ' 


CoiuCltDtlon  BDil  ttneatea.  laST. 


recorrt'of  foruLuo  country, liowauibenlloted,  IMS. 
effect  or  Judpmcnl  upon  rt-liu  I'n'ynrloiii  cuea,  ISB. 

wbatdcsmedadlDdecdlnBjndeinrat.  mil. 
nuDiier  or  nroTluj  oiAirUil  documents,  'mi. ' 
oOdal  eeruacHe.  coulenta  or,  isai. 
pnnWoiui « to  atsCss,  to  apply  to  TerrltorlFS.  IKt. 
-catmcaleorjniicliaie,  primary  DTldcDca  of  ovnenbl 
enferlMIUMe  oyolDcen  or  boaida.  primary  erldepce,  J 
See  FvBLio  RBOOnDa. 

QsaimoattaBi— of  jnitlcea  or  Snpreme  Conrt,  IH. 


Ictliig  tide— who  may  be  Joined  aa  defendants  In  actlobSr  179. 
parties  In  action.  TM. 

?rh>n  nlglTil.llT  nimnot  FCCOTer  COStS.  7W. 

IBlatlS'a  title,  Terdlct  and  Judgment  on.  TM. 
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Qal0tiiiff  tifle— CmK^himA 

▼ame  of  ImproTements,  when  allowed  m  set-oil.  741. 
order  may  be  allowed  for  survey  of  land.  743. 
order,  what  to  contain,  and  how  senred,  743. 
unnecessary  injury,  liability  for,  743. 
mortgage  not  deemed  a  conveyance,  744. 
money,  etc,  generaUy,  1050. 
Iiartles  to  action,  872. 879-381. 788. 
alienation,  pending  suit,  747. 

Qno  warranto— writ  abolished,  802. 

Baal  property— means  lands,  tenements,  and  hereditamenta,  11. 
limitation,  of  actions  for.  315-828. 
place  of  trial,  in  actions  for,  892. 
entry  upon  and  possession  of,  820-824. 
intervention  in  actions  for,  how  eifected,  887 
recovery  of,  claims  for,  may  be  united,  427. 
description  of,  in  pleadings,  4S6. 
how  attached.  642. 

execution  against,  what  to  recite,  682. 
return  of  execution  against,  how  made*  688. 
Judgmeuts  against,  bow  enforced.  684. 
execution  on,  how  and  to  whom  issaed,  687. 
how  seized  on  executi<m,  688. 
foreclosure,  726. 
partition,  752-801. 
sale  of,  in  partition,  763. 
sale  of,  in  foreclosure,  when  to  cease*  728. 
See  RxDSMPTioir. 

BeoalTora— appointment  of,  and  duties  generally,  804, 564. 
upon  dissolution  of  corporation,  665. 
person  iuterested  cannot  be,  666. 
attorney  shall  not  be  appointed,  566. 
oath  and  undertaking  of,  667. 

Sowers  of,  668 
ivestments  of  funds  by,  869. 
appointment  of,  in  escheated  estates,  1270. 
In  foreclosure  suits,  664. 

Beoord— copy  of,  to  bear  seal  of  court,  153. 

transcrmt  of,  evidence  of  executor's  authority,  1429. 
removal,  only  by  order,  1960. 
See  Public  Bboobds. 

Beoovery  of  property— claims  for,  may  be  miited,  437. 

Redeem— limitations  as  to  suit  to,  846, 347. 

Badtomption— who  are  redemptioners,  701. 

when  property  may  be  redeemed  from  execution  sale,  708. 

when  judgment  deotor  or  other  redemptioner  may  redeem,  701 

notice  of  redemption,  703. 

to  whom  payments  to  be  made,  704. 

kind  of  money  to  be  paid,  704. 

what  redemptioner  must  do,  70S. 

court  may  restrain  waste  pending  time  for  redemption,  706. 

rents  ana  prc^ts,  707. 

limitation  of  action  to  redeem,  346. 

of  action  to  redeem  part  of  mortgaged  premises,  847. 

Beferenoe  and  refereea— on  trial  of  charge  against  attorney,  898b 
may  bo  ordered  for  takiug  account,  636. 
when  may  bo  ordered  on  agreement  of  parties,  688. 
ordered  on  motion,  in  what  cases,  639. 
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K«fereiic«  and  nfynw— Continued, 

ntuxilMr  of  referees—qualifications,  etc.,  640. 

eltber  party  may  object,  641. 

grounois  of  objection,  641. 

obiectlonfl,  bow  disposed  of,  642. 

referees  to  report  within  ten  days,  643. 

findlnflr  of  referees,  effect  of,  644. 

exceptions  to  findings  of,  2d9. 

exception  to,  and  review  of  flndinffs,  645. 

referees  may  be  appointed  in  partition,  761, 763. 

trial  before,  in  partition,  762. 

referees  to  divide  property,  rules  to  govem,  764. 

must  report  their  proceedings,  765. 

report  may  be  set  aside  or  affirmed,  766. 

expenses  of  referees  in  partition,  768. 

may  talce  security  for  purchase-money  In  partition,  777. 

cannot  be  purchasers  in  action,  783. 

must  report  sale  of  property,  784. 

all  must  meibt,  but  two  may  act,  1053. 

Begister  of  actions— clerk  to  keep,  1052. 

Rel&earing— In  Supreme  Court,  43. 

Relief — what  granted  in  Judgment,  580. 

Remedies— Judicial,  defined,  20. 
tiow  divided,  21. 
nor  merged,  32. 

8ee  ACTIONS,  Civil  Aotioits. 

Remittitor— of  Judgment  of  Supreme  Court,  56. 
duty  of  clerk.  ii58. 

Removal— of  action.    See  Transfer. 

Rents  and  profits— pending  redemption,  707. 

Replevin— See  Claim;  and  Delivery. 

Reporters,  official- appointment  of,  269. 
qualifications  of.  270. 
attention  to  duties,  271. 
oath  of,  272. 

reports  prima  faeie  correct,  273. 
fees  of,  274. 

Residences— of  superior  Judges,  158. 
of  Justices  of  the  peace,  150. 

Return— of  execution,  when  to  be  made,  663. 
of  gold  dust,  how  made,  688. 
of  summons,  415. 

See  EzEouTiON,  Summons. 

Revocation— of  probate  of  will,  1327-1333.   See  Wills. 

RevieWi  writ  of— Jurisdiction  of  Supreme  Court,  62. 
may  be  issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  chambers,  165, 166, 1108. 
writ  of,  defined,  1067. 
when  and  by  what  courts  granted,  1068. 
application  for,  how  made,  1069. 
how  to  be  directed.  1070. 
contents  of  writ,  1071. 

proceedings  in  inferior  court  may  be  stayed  or  not,  1072. 
service  of  writ,  1073. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
bearing  and  judgment  on,  1075. 


Ba<rl«w,  writ  of-CimHmBd.      .j-i-.grio, 

wti«i  mar  Iraae,  and  bs  liMnl,  UN. 

mlM  of  practice.  1 IM.  

new  triali  aud  appeoU,  1110. 
eoaCi  In  ncUona  on.  1033. 
BUhH  and  rsnwdlaa—wlien  not  merged.  K 


8«  PBOOKKDIHOB,  COUttTS  0»  JOHTIOB. 

IM  of  propartr  of  dMcdaotB-eee  EsriTBS  or  DBOB*Bn>P«» 

aOMfl.ElWllJTOBS  ABD  ADUIBWEEiTOEfl. 


SaUataction  of  jadpnem-bjwlii 

Salla&otorT  evldeuce-ilefliied,  1! 
Boii«  fiieiaa-al»ilshed,M3. 
BfBj-deflned,I*.13S0.       ,„ 


bf  ba  ackaovled^^d,  li 


re  arl  ■       S         m    0  url-a  poln  m 

dnoMoQ-wno  may  prosecute  actions  for,  K 
pHvala  sittings  of  court,  IM, 
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Service— of  summons,  how  made,  411. 
pablicatlon,  when  allowed,  412. 
manner  of  publication,  413. 
bow  made  on  Joint  defendants,  414. 
proof  of,  how  made,  415. 
appearance,  equivalent  to,  416. 
on  association,  3^. 

of  complaint  and  affidavit  in  Injunction,  827. 
publication,  when  allowed,  412. 
notice  and  papers,  how  served,  1011. 
service  of,  hy  mall,  when,  1012. 
deposit  In  post-offlce,  1013. 

time  for  appearance,  when  regulated  by  distance,  1013. 
upon  whom  made,  after  appearance,  1014. 
bow  made  on  non-resident,  1015. 
may  be  made  by  telegraph.  1017. 
of  writ  of  mandate  and  prohibition,  how  made,  1096. 
of  writ  of  review,  how  made,  1073. 

Sessiona-of  Supreme  Court,  47. 
of  Superior  Courts,  73. 

Sliares — In  homestead  association  exempt  from  execution,  600. 

Shares  and  interests— how  seized  on  execution,  688. 
in  corporation,  subject  to  attachment,  541. 
bow  attached,  542. 

Sheriff— «r  tt^cio  officer  of  Justices'  Courts,  87. 
to  summon  jurors,  225. 
Bummoniuff  to  complete  panel,  227. 
action  against  for  official  misconduct,  1055. 
to  provide  court-room,  144. 

Eroof  of  service  of  summons,  how  made  by,  415. 
ability  of,  for  escape  of  party  arrested,  5U1. 
liability,  for  selling  on  execution  without  notice,  693. 
liability,  extent  or,  on  a  resale  on  execution,  697. 
to  keep  party  arrested  on  Justices'  process  till  discharged.  865. 
to  notuy  piaintUI  of  arrest,  8ti4. 

to  detain  person  arrested  for  contempt,  till  discharged,  1214. 
liability  of,  for  arrest  of  witness,  2068, 2069. 

Ships  and  vessels— see  Boats. 

Signature— when  deemed  admitted  in  Justices'  Courts,  887. 
to  pleadings,  446. 
on  written  instrument,  genuineness  when  deemed  admitted. 

447, 448. 
when  not  deemed  admitted,  449. 

Singular— words  in,  include  the  plural,  17. 

Slander— see  Libbl  and  Slander. 

Sole  traders— who  may  become,  1811. 
notice,  how  given,  1812. 
petition,  what  to  contain,  1813. 
community  property  allowed,  1814. 
who  may  oppose  petition,  and  how.  1815. 
trial  and  hearing  on  application,  1816. 
decree,  what  to  he,  1817. 
oath,  form  of,  1818. 
order,  copy  of,  to  be  recorded,  1818. 
r^hts  and  liabilities  of,  1819. 
must  maintain  children.  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  1411. 
special  letters  may  be  issued  in  vacation,  1412. 
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Special  administrators— CVm/Zntfed. 
preference,  to  whom  given,  1413. 
to  take  oath  and  give  oonds,  1414. 
duties  of,  1419. 

when  powers  of,  to  cease,  1416. 
to  render  account,  1417. 

See  EXBOUTOBS  and  ADMnriSTSATOBS. 

Spsolal  proceedings— defined,  23. 

Jurisdiction  in  Supreme  Court,  52. 

jurisdiction  in  Superior  Courts,  76. 

new  trial,  and  appeal,  1110. 

costs  allowed  in,  1022. 

who  Is  plaintiff  in,  1063. 

who  Is  defendant  in,  1063. 

motion  In,  and  orders,  1064. 

]u(Unnent  in,  1064. 

practice  in,  1109. 

for  removal  or  suspension  of  attorney,  289. 

for  condemnation  of  land,  1243. 

for  condemnation,  new  proceedings.  1250. 

relative  to  escheated  estates,  i26i^l272. 

to  recover  escheated  estate,  1272. 

in  contest  of  elections,  formality  of,  1117. 

In  Justices'  Courts,  provisions  applicable,  925. 

on  change  of  venue  in  Justices'  courts,  922. 

against  public  administrator  for  failure  to  pay  over  money,  1741. 

State— defined,  17. 

costs  in  action,  how  paid  by,  1038. 

not  required  to  give  uonds  in  action,  1058. 

Statement— of  cause  of  action,  how  made,  427. 
on  motion  for  a  new  trial,  how  made,  661. 
effect  of,  661. 

of  points  in  Judge's  charge  to  be  furnished,  606. 
on  appeal  to  Superior  Court,  975. 
when  not  necessary,  976. 
of  findings,  how  made,  661. 

State  officer— eerving  in  official  capacity^  need  not  give  bonds,  lOSS. 

Statute— how  construed,  1858. 
existii^,  how  construed,  5. 
definition  of,  1898. 

Intention  of  Legislature,  to  control,  I8S9. 
which  of  two  constructions  to  prevail,  1866. 
public  and  private,  defined,  1898. 
recitals  in,  as  evidence,  1903. 

f»rlvate,  how  pleaded,  459. 
nconsistent  with  Code,  repealed,  18. 
See  EviDBNCK,  Public  Wbitikos. 

Statute  of  Frands— see  Evidenob. 

Statute  of  Limitations— how  pleaded,  458. 

Statutory  prohibition— effect  of,  on  limitations  of  actions,  356w 

Stay  of  proceedings— on  appeal  from  money  Judgment,  942. 
on  appeal  in  claim  and  delivery,  943. 
on  Judgment  directhig  conveyance,  944. 
in  real  actions,  945. 
on  appeal,  effect  of,  946. 


on  Judgment,  for  perishable  property,  949. 
on  filing  undertaking  <  ' 

pending  review,  1071. 


on  filing  undertaking  on  appeal,  979. 
~  Elding  review,  1" 
See  Apfbai.. 
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gtreet'  oee  Highways. 

Sabmisaion— to  arbitration,  1281-1290. 

ccmtrorersy  without  action,  1138-1140. 

Sabpoma^for  witnesses,  defined,  1965. 

may  be  issued  by  justice  of  the  peace,  910,920. 
bow  issued.  1966. 
boi^  served,  1987. 

bow  served  on  concealed  witness,  1988. 
-when  witness  compelled  to  attend.  1989. 
person  present  compelled  to  testify,  1990 
punishment  for  disobedience,  1991. 
forfeiture  therefor,  1992. 
-warrant  may  issue  for  witness,  when,  1993. 
-warrant,  contents  of,  1994. 
If  witness  is  a  prisoner,  how  brought  by,  1995. 
"Who  may  move  for  warrant,  1996. 
Imprisoned  witness,  how  examined,  1997. 
to  witness  to  appear  before  commissioner,  2036. 
See  Eyidekce. 

Subscribing  witness— defined,  1935. 

to  be  called  to  prove  instrument,  1940. 
proceedings  on  his  denial  of  knowledge,  1941. 
See  Eyidbnob,  Wills. 

Subscription— includes  mark,  17. 

Substantial  justice— to  govern  construction  of  pleading,  452, 475. 

Substitution  of  partlea— on  death  or  disability,  385. 

of  party  defendant,  386. 
Successive  actions— when  may  be  prosecuted,  1047. 

Successors— what  justices  successors  of  others,  96. 
w^hat  justices  of  peace  are,  107. 
of  justice,  who  deemed,  917. 
In  case  of  dispute,  who  to  designate,  918. 

Summary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Summons— to  be  in  English  langiu^e,  185. 
Manner  of  commencing  civil  actions, 
liow  commenced,  405. 
-within  what  time  may  issue,  406. 
Issuance  of,  how  made,  406. 
bow  issued,  directed,  and  what  to  contain,  407. 
alias  summons,  when  may  issue,  408. 
bow  served  and  returned,  410. 
bow  served  against  particular  persons,  411. 
publication  or,  when  may  be  made,  412. 
service  by  publication  in  partition,  757. 
by  publication  in  action  on  liens.  1191. 
manner  of  publication  and  appointment  of  attorney.  413. 
service  of,  by  telegraph,  1017. 
proceedings,  where  a  part  only  of  several  defendants  are  serredf 

414. 
proof  of  service  of  summons,  wliat  constitutes,  415. 
when  jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  to  contempts.  1016. 
when  to  issue  in  PoUce  Courts,  980.  *^   * 

Borvice  not  personal,  effect  of,  473. 
JH  Justices*  Courts. 

to  whom  directed,  and  what  to  contain,  844. 
must  issue  within  one  year,  840. 
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In  Justieet*  Courts. 

time  for  appearance  before  josttee,  84S. 

aUas.  when  may  Issue,  846, 847. 

service  of,  in  Justices'  Court,  where  made,  848. 

by  whom  senred  In  Justices'  Courts,  849. 

hour  given  for  appearance,  850. 

issuance  of,  how  waived,  841. 
In  particular  action*  and  proceedings. 

Issuance  of,  to  Juror,  In  ffeneral,  229^-238. 

to  whom  directed  in  partition,  758. 

service  on  partition.  757. 

in  actions  against  steamers  and  vessels,  816. 

in  forcible  entry  and  detainer,  what  to  state,  1166. 

service  of.  in  forcible  entry  and  detainer,  1167. 

In  proceedings  relating  to  escheated  estates,  1269. 

in  condemnanou  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  1245, 

to  interpreter,  how  served,  1884. 
In  proceedings  against  Joint  debtors. 

when  to  Issue,  af  ter^udgment,  989. 

what  to  conudn  in  proceedings  against  Joint  debtor,  991. 

by  what  accompanied,  991. 

See  JUBOB. 

Bnbmluion  of  controTersr— how  submitted,  1138. 

Judgment  thereon,  llil9. 
udgment  may  be  enforced  or  appealed  £r<Mtt,  1140. 

Saperior  Oourt— Judges  and  elections,  65. 
of  two  or  more  judges,  66. 
of  city  and  county  of  San  Francisco,  67. 
terms  of  Judges,  68. 
computation  of  years  of  ol&ce,  69. 
vacancies,  70. 

held  by  Judges  of  other  counties,  71. 
Judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments,  74. 
Jurisdiction  of  two  idnds,  75. 
original  Jurisdiction,  76. 
appellate  Jurisdiction,  77. 
process,  7o. 

transfer  of  boolcs,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  79. 
to  have  seal,  147. 
held  at  request  of  governor,  160. 
Jurors  for.  204. 
reporters  for,  269. 
appeals  from,  939. 
appeals  to,  963. 
powers  on  appeal,  980. 

lurlsdlctlou  in  forcible  entry  and  detains.  116S. 
to  appoint  guardians,  1747. 

Superior  judge— elections  of,  GSw 
term  of  ofQce  of,  68. 
vacancies,  70. 
Judge  pro  tempore,  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Snpenrisors— to  select  list  of  Jurors  for  Superior  Courts,  204. 
how  to  select,  205. 
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lapnlemental  pleading!— ^flllng  and  service  of,  404. 
must  be  fifed  and  served,  46ft. 

3xippleinentar7  proceedings— debtor  required  to  answer,  714. 

Sroceedings  to  compel  appearance,  715. 
ebtor  may  be  arrested.  715. 
debtor  of  debtor  may  pay  creditor.  716. 
debtor  of  debtor  may  be  examined,  717. 
'Witnesses  required  to  testify,  718. 
property  of  person  owing  debtor,  how  applied,  719. 
proceemngs  on  claim  of  third  person,  720. 
disobedience  of  parties,  how  punished,  721. 
provisions  to  apply  to  Justices'  Courts,  905. 

Supreme  clerk— du^  of,  on  Judgment  or  order  on  appeal,  968. 

Supreme  Court— elections  and  term  of  office,  40. 
computation  of  years  of  office,  41. 
vacancies,  42. 
departments,  43. 
apportionment  of  business,  44. 
iiiuan]c,45. 

absence  or  disability  of  chief  justice,  46. 
sessions  of,  47. 
adjournments,  48. 
decisions  In  writing,  49. 
jurisdiction  of  two  kinds,  00. 
original  Jurisdiction,  51. 
appellate  Jurisdiction,  52. 
powers  In  appealed  cases,  63. 
concurrence  necessary  to  transact  business,  64. 
transfer  of  books,  papers,  and  actions,  65. 
transfer  of  records  and  business  to  new  court,  79. 
remittitur  in  transferred  cases,  56. 
to  have  seal,  147. 
officers  appointed  by,  265. 
secretaries  and  bailiffs  of,  265. 
to  hold  office  at  pleasure  of,  266. 

Supreme  Court  justices— elections  and  terms  of,  40. 
qualifications  of,  156. 
iueUgibUityof.lUl. 

Sowers  of,  at  chambers,  165. 
Isqualiflcations,  170. 
not  to  practice  law,  171. 
nor  have  partner  practicing,  172. 
powers  out  of  court,  176. 

Sureties— action  by,  to  compel  satisfaction  of  debt.  1050. 
liability,  inter  sese,  effect  of  notice  of  action,  1055. 
to  Justify  on  undertalcings,  1057. 
subrogation  on  payment  of  Judgment,  709, 1059. 
bounu  by  estoppel,  1912. 

Surprise— aground  for  motion  for  new  trial,  657. 
relief  from,  by  amendment,  473. 

Survey— who  may  survey  land  taken  for  public  use,  1242. 

Teamster— property  of,  exempt  from  execution,  680. 

Telegraph -service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  1161. 

Tender— before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  2075. 
objections  to  tender  must  be  specified,  2076. 


inbrnpeu'ol  Mi«ct,t. 
TwDU  of  Eoart— taUura  of.  not  to  *Sm(  proceedings,  K 

at  Bapraoa  Court,  47. 

■enloiuat  Superior  Coum,  71. 

ol  JnMlcN'  Couiu,  SS. 
T«RB  of  oSoo— of  (nprems  ]astUtei>  40. 

ol  raperlor  Jndgei,  ex. 

ol  Juitlca  «  toe  peace.  IM. 
TMtUy-dsfliUtloa  of,  II. 
ToBilcoony— of  wItncH.  one  klncl  o(  evWeoeB.ian 
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D»— o  pecfomixDC        kc  nu  be     te    ed  IDH. 
wlMi  Code  uket  elTeeli  1. 
lAeu  takes  allect  laemlnent  oomnLn.  IIKI. 
ezeeptlonaitoaenrlMof  notlcsor  uppeal.lOM. 


Titls-ot  Code, 


amies  of  eiecnloc^uutliorlt]',  UB. 

ondlsquaJincfitianor  Judge,  3BS. 
lapars  lo  lin  unnBininea,  899. 
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_  t^Continued. 

SMStlon  upon,  oa  dismissal  of  actUm*  68L 
»etion  upon,  on  a  contraapt,  1220. 
mctlOD  upon,  in  attachment.  6d2. 
M3tlon  npon.  on  release  of  attachment,  OM. 

a.<epo8it  instead  of,  in  Justices'  Court,  928. 

on  appeal.  978. 

0Car  of  proceedings  on  filing.  979. 

xftot  required  from  State  or  oflloer,  1088. 

€»n  arrest  and  bail,  482, 882. 
of  defendant  on  arrest,  492. 
on  arrest  for  contempt,  to  be  returned,  1216. 
of  plaintiff  upon  injunction,  629. 
on  attachment,  539, 8b7. 
tor  release  of  attachment,  854, 868. 
of  Judgment  debtor  on  supplementary  proceedlngi,  711. 
of  receiver,  867. 

for  attachment  of  steamet,  boat,  or  vessel,  818. 
for  release  of  attachment  ajalnst  iMKits  or  vessela,  819. 
for  continuance  in  Justices'^Courts,  877. 
on  proceedings  for  condemnation  of  land,  1284. 
on  appeal,  when  to  be  filed,  041, 049. 
on  appeal  to  County  Court,  978. 
fastlficatlon  of  sureties,  078. 

for  costs  of  action,  required  of  non-resident,  1088, 1087. 
Justification  of  sureties  on,  1057, 1809. 
not  required  from  State,  when  a  party,  1088. 
See  Bond. 

XJsiiitteUigibillty— a  ground  for  demurrer,  430. 

XXxdted  Statea— term  defined,  17. 

ITnnuurxled  female— may  sue  for  her  own  seduction,  874. 

UscBintlon  of  office  or  franchise— writs  of  scire  facias  aboUHhed,  802. 
aotlon  may  be  brought,  against  whom,  803. 
name  of  person  entitled  to  office  may  be  set  forth  in  complaint, 
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when  party  usurping  may  be  arrested,  804. 
Judgment,  what  rights  it  may  determine,  805. 
when  rendered  in  favor  of  applicant,  806. 
damages  may  be  recovered,  807. 
rights  of  several  persons  may  be  determined  in  one 
Ixaefendant  is  guilty.  Judgment  to  be  rendered,  609. 
seenrity  by  relator,  810. 

▼acancy— tn  ofllce,  not  to  affect  proceedings,  184. 
in  ofllce  of  Supreme  Court  justice,  42. 
In  ofllce  of  Judpre  of  Superior  Court,  60. 
In  oflloe  of  justice  of  peace,  ill. 

▼aoation— «ee  Chakbess. 

Varianoo— material,  how  provided  for,  460. 
immaterial,  bow  provided  for,  470. 
what  not  deemeda  variance,  471. 
amendments  of  course,  and  effect  of  demurrer,  478. 
amendments  by  tho  court,  473. 
when  party  may  be  sued  by  fictitious  name.  474. 
jiaerror  or  defect  to  be  regarded,  unless  is  affeets  a  aiilMtantla) 

right,  475. 
time  to  amend,  when  begins  to  run,  476. 

Venir*— see  Jvbobs,  Jury. 
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▼«rdiot— lyj  fhree-foaiths  of  Jury,  613. 

when  preyented,  canse  may  be  again  Med,  619. 

lealeu  rerdict  may  be  directed  by  cuort  to  be  broo^lit  in,  flT 

bow  declared,  form  of,  618. 

Jury  may  be  polled,  618. 

when  Iniormal,  proceedings  theie<m,  619. 

general  and  special,  defined,  634. 

wben  a  general  or  special,  may  be  rendered,  62S. 

in  actions  for  reoorery  of  money,  or  estahllsMng  a 

claim,  638. 

In  actions  for  reeorery  of  specific  personal  propeity,  OT. 
entry  of,  638. 

In  actions  for  forcible  entry  and  detainer,  1174. 
In  actions  to  quiet  title,  740. 
In  proceedings  against  Joint  debUnv,  894. 
in  proceedings  to  contest  probate,  1S14. 
findings  of  referee,  a  special  verdict,643. 
causes  for  vacation  of,  657. 
exceptions  to,  what  must  specify,  648. 
Is  part  of  judgment  roll,  670. 
when  may  be  leriewed  on  appeal,  966. 

▼«lfloation— answer,  when  to  be  Terlfled,  446. 

pleadings,  how  yerifled,  446. 

may  be,  oy  affldaylt,  2009. 

genuineness  and  executi<m  of  instrument  In  complaint,  whenai- 
mitted,447. 

genuineness  and  execution  of  written  Instrument  In  answer  ad- 
mitted, unless  denied  under  oath,  448. 

wben  genuineness  and  execution  of  instrument  are  not  admtttsd, 

complaint  for  an  iQjunction  must  be  yerifled.  927. 
accusation  against  attorney  must  be  verified}  291. 
complaint  aealnst  steamboat  or  vessel  must  be  verified,  Slib 
application  for  voluntary  dissolution  must  be  verified,  129. 

VsMela   claims  against,  how  sued,  816. 
See  Boats. 

▼i0W-by  Jury,  610. 

Wages— what  exempt  fMm  execution,  and  when,  690. 
of  mariner,  a  preferred  claim  under  attachmenti  828. 

WalTer— of  summons,  406. 

by  failure  to  demur  or  answer,  434. 
of  Jury  trial,  631. 

War^a  cause  for  removal  of  court,  142. 

effect  of,  on  Statute  of  Limitations,  354. 

Ward-eee  Ouabdiah  and  Wabd. 

Warrant— to  commit  witness  for  examination,  1994. 
See  Ck>irTBMPT,  Abbbst  akd  Bail. 

Waste-4everal  causes  may  be  united,  427. 

actions  for.  against  ffuardiaiis,  tenants,  etc,  732. 

may  be  restrained  during  time  for  redemption,  706. 

what  constitutes,  706. 

Injurious  acts  of  executors  and  administrators  may  be  restntaed* 

when,  1341. 
TW  be  restrained  during  foreclosure,  etc.,  746. 
after  execution,  745. 
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^MTUI*— Inclndes  codicil,  17. 

roTocation  of,  1970. 
JmrUOietion. 

In  Superior  Courts,  70. 

when  exercised  over  estate,  i294. 

where  the  estate  is  in  more  than  one  connty;  12Mk 

custodian  of  'will,  to  whom  to  deliver  It,  1298. 

penalty  for  non-delivery  of  will,  1298. 
Petuion*  noticCf  and  proof  of  . 

who  may  petition  for  probate  of,  1299. 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301. 

order  for  prodaction  of,  to  whom  directed,  1302. 

pensUty  for  disobedience  of  order,  1302. 

notice  of  prtition  for  probate,  how  given,  1303. 

who  to  be  nocifled,  and  how,  1304. 

Eetltlon  may  1>e  presented  at  chambers,  1305. 
earing  proof  or  will,  after  proof  of  service  of  notice^  HOC 
who  may  appear  and  contest  will,  1307. 
testimony  required  to  prove  will,  1308. 
probate  of  will,  when  there  Is  no  contest,  1308. 
olospraphic  wills,  1309. 
C^mtesttng  probate  of  taills. 

contestant  to  file  grounds,  and  petitioner  to  reply,  1312. 
Jury,  bow  obtained,  and  trial,  how  had,  1313. 
Terdict  of  jury,  judgment,  1314. 
witnesses,  who  and  now  many  may  be  examined,  1315. 
proof  of  handwriting,  when  admitted,  1315. 
testimony  reduced  to  writing,  for  further  evidence,  1316. 
If  proved,  certificate  to  be  attached,  1317. 
will  and  proof  to  be  filed  and  recorded,  1318. 
Probate  of  foreign  mil. 

wills  proved  in  other  State,  when  and  where  to  be  recorded,  1122. 

Eroceedings  on  the  production  of  foreign  will,  1323. 
earing-proof  of  probate  of  foreign  will,  1324. 
ComieiHng  will  of  ter  probate. 

probate  may  be  contested  within  one  year,  1327. 
citation  to  be  issued  to  parties  interested,  1328. 
hearing  on  proof  of  service,  1329. 
petitions  for  revoke  of  probate,  how  tried,  1330. 
what  judgment  to  be  rendered,  1330. 
on  revocation  of,  power  of  executor,  etc.,  ceases,  1331. 
costs  and  expenses,  by  whom  paid,  1332. 
probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  tb  infants  and  otberSf 
1333. 
probate  of  lost  or  destroyed  wills. 

proof  of  lost  or  destroyed  will  to  be  taken,  1338. 
must  have  been  in  existence  at  the  time  of  death,  1339L 
to  be  recorded  and  letters  granted,  1340. 
court  to  restrain  injuries  during,  1341. 
^frobcUe  of  nuncupative  trills. 

when  and  how  admitted  to  probate,  1344. 
additional  requirements  in  probate  of,  1345. 
contest  and  appointment  to  conform  to  provisions  as  to  other 
wills,  1346. 

ITVitnesses— defined,  1878. 

ill  persons  capable  of  perception  and  communication  may  be» 

1879. 
persons  who  cannot  testify,  1880. 
persons  in  certain  relations  to  parties,  prohibited,  1881. 
when  privileged  persons  must  testify,  1882. 
jadge  or  joror  may  be  a  witness,  1883. 
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WlttWMes— CMfMNecf-  ^ 

may  be  compelled  to  attend,  128, 1989, 2064. 
testimony  of  witness  in  State,  ^hentaken,  2821- 

testlmony  or  witness  out  of  State,  2024.     ^^ 

how  to  procure  witness  upon  commission,  2098. 

how,  if  no  commission,  2037.        ._„^„  ^i^wrfH^n.  ii«. 

attendance,  how  enforced  In  contesting  e»«cg£?*»  l*^- 

protected  from  arrest  when  attendmg,  etc.,  Jwn. 

court  to  discharge  f  romwrest,  2070. 

manner  of  apjilication  for  order,  2084. 
MBOHt  of  production  ttf.    ^  _      .  ,„. 

subpoena  for  witness,  denned,  1965. 

subpoena,  how  issued.  1986. 

to  be  issued  in  contested  election  cases,  1120. 

how  served,  1887.      ,         .   ,-^ 

may  be  served  by  teleCTaph,  loao. 

how  served  on  concealed  witness,  1988. 

when  witness  is  compelled  to  attend,  WW. 

person  present  compelled  to  testify,  isw. 

disobealence,  how  punished,  1991. 

forfeitureior  disobedience,  1992. 

when  warrant  may  issue  to  bring  witness,  isw. 

contents  of  warrant,  to  produce,  1904. 

If  a  prisoner,  how  brought,  199S. 

on  whose  motion,  1996.  ,     .  ,„._ 

imprisoned  witness,  how  examined,  1997. 
MghU  and  duties  of  witnesses.  ,..„«««^  oi«- 

^witness  bound  to  attend  when  subpoenaed,  2C6ft. 

bound  to  answer  questions,  206S.^^ 

nght  of,  to  protection  of  court,  2066. 

protected  from  arrest  when  attending,  aWi. 

£rrest.8o  made,  void,  liability  for,  20<& 

idAdavlt  to  be  made  by  witness  arrested,  2089. 

to  be  discharged  from  arrest,  2070. 

how  to  be  sworn,  1846.        .      ^^^ 

rights,  as  to  form  of  swearing,  2095. 

inay  either  take  oath  or  afiOrmation,  2097. 

'^^'^So'inay  be  examined  in  snpplementarjrproceedlng^ 

maybe  examined  on  trial  of  challenge,  Gos. 

eviaence  of,  what  required,  1969. 

testimony  of,  in  State,  2021. 

testimony  of,  out  of  State,  2024 

how  to  procure  upon  commission,  2034. 

how.  if  no  commission,  2037. 

discharged  from  arrest,  2070. 

perpetuation  of  testimony  of,  20M. 

how  many  required  to  prove  conteated  wiu,  uw. 

how  many  for  uncontested  will,  13u>. 

to  what  can  testify,  1845. 

presumptions,  concerning,  1817.^^^ 
See  fiXAMMTATioif  OP  Witnesses. 
Words— used  In  singular,  coiivertible  with  plund,  17. 

in  mascnllneTconvertible  with  f emhUne,  17. 

to  be  construed  by  context,  16. 

giving  Joint  authority,  how  construed,  la. 
Wo^— not  to  be  done  on  holidays,  13. 

Writ— defined,  17.      .  ,  .,  -« 

Jurisdiction  for  issuance  of,  Wt  76. 
may  be  Issued  at  chambers,  165, 166. 
to  bear  seal  of  court,  153. 
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IVvlt — OcitHmued, 

eertaln,  declared  ralld  without  seal,  Ua. 
-v^liat  writ  abolished,  802. 
of  review,  mandate  and  prohibition,  1108. 
may  be  served  by  telegraph,  1017. 

WrtttnS*— are  one  kind  of  eyidence,  1827. 

onffinal  writings  are  original  evidence,  1829. 
copies  of,  are  secondary  evidence,  1830. 
contents  of,  how  proved,  1855. 
agreement,  when  deemed  the  whole,  1858. 
construction  of  language  relates  to  place  whflie  used*  1807. 

Eiueral  rule  of  construction,  1858. 
tention  of  parties  to  be  pursued,  1889. 
circumstances  to  be  considered,  1860. 
terms,  construed  by  general  acceptation,  1861, 1869. 
-written  words  control  tliose  printed  In  blank  form,  1862. 
skilled  persons  may  testify  to  decipher  characters,  186S. 
of  two  constructions,  which  preferred,  1864. 
of  two  interpretations,  which  preferred,  186S. 
woe  of  two  kjuds,  public  and  private,  1887. 
irabllc,  defined,  1888. 
private,  defined,  1889. 
mspection  of,  may  be  demanded.  1000. 
shown  to  witness,  may  be  inspected  by  adverse  partj,  2091. 
who  may  inspect  and  copy  puolle  writings,  1888. 
duty  of  custodian  of,  1893. 
ccmy  of.  how  ceitified,  1923. 
when  altered,  who  to  explahi,  1962. 

See  JSviDBNOB,  PsivATB  WsiTiiros,  PUBUO  W^TZvaa. 

WMtten  instrument— in  complaint,  how  controverted,  447. 
In  answer,  how  controverted,  448. 
Inspection  of,  may  be  demanded,  1000. 
Inspection  refused,  effect  of  refusal,  449. 
Inaction  of  writing  shown  to  witneis,  2061 
Bee  WBiToros. 
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